*-:• 


V- 


i*&. 


' 


-♦~?' 


1^ 

^  -j 

MK 

rbj^3 

Si , 

;3B 

naEU 

^iffli 

f'.  rJP», 


MWWVe-*- 


SF 


3ohtt  JVbOTJS 

u 


IN  THE  CUSTODY  OF  THE 

BOSTON     PUBLIC   LIBRARY. 


SHELF    N° 


*n.\ 


/* 


Adams 

82.1 
v.    2 
Folio 

BPLIRB 

39999052978226 

Burrow,  James,  Sir,  1701- 

Reports  of  cases 

adjudged  in  the  Court  of 

J  dot  Jd&?nJ 


REPOl  T  S 


OF 


■  ■  -■ 


GAS  E  S 

ADJUDGED    IN    THE 

Court  of  Irtttas  Bentf) 

Since  the  Time  of  Lord  Mansfield's 

Coming  to  prefide  in  it : 


By    JAMES     BURROW     Efq; 


With  TABLES, 
Of  the  Names  of  the  CASE S, 

AND 

Of  the  Matter  contained  in  them. 


VOLUME     the     SECOND: 
Beginning  with  Michaelmas  Term  32  G.  2.   1758. 

AND 

Ending  with  Trinity  Term  1  G.  3.   1761,  (inclunVe). 

LONDON: 

Printed  by  His  Majefty's  Law-Printers ; 

For  J.  Worrall  and  B.  Tovey,   at  tha  Dove  in  Bell-Tar  J,  near 

Lincoln's  Inn. 

M  DCC  LXVI. 


AD*.k-S. 


Notwithstanding  what  has  been  hinted  in  the 
Preface^  and  exprefsly  declared  in  the  Advertifement  pre- 
fixed to  the  former  Volume,  in  Excufe  at  leaft,  if  not 
in  Justification  of  reporting  fully  and  iircu?njla?7tially 
fiich  Cafes  as  may  deferve  it ;  Yet  fome  Gentlemen 
(choofing  to  take  their  Cafes  by  "Tale  rather  than  by 
Weight)  have  complained   c<  that  the  former  Volume 

does  not  contain  a  fufficient  Number  of  them,  in 

Proportion  to  it's  Size." 


cc 


The  prefent  Volume  is  lefs  liable  to  the  fame  Objec- 
tion. It  muft  be  confefied,  that  two  of  the  Cafes  in 
the  preceding  Volume  are  very  long ;  perhaps,  unrea- 
sonably fo.  In  this  Volume,  I  recollect  but  One,  of 
any  confiderable  Length:  And?I  flatter  My  felf  that 
Few  would  wifri  to  have  had  it  much  curtailed^ 

Inner  Templet 
i%th  June  1766. 
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L-I.W      I   ■— 


Errors  of  the  Prefs. 

In  the  preceding  Volume—- 
In  the  Margin  of  Page  426^ 
For  §  41.  r.  §  18. 

Page  Line  In  this  Volume— 

10 35  24.  For  on  r.  in 

1052  20.  Far  "  Caufe  why  r.  Caufe  "  why 

1090  41.  For  4r.  4- 

1 136       3.  In  Margine — r.  15th  April 

1 149  24.  In  Margine — For  6th  r.  16th 

1233  19.  For  arretted,  r.  arretted— ■ 

In  the  Table  to  it— 
5.  Title  ^  Policy  of  Infurance"— place  a  )  after  Land-Mao 
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661 
664 
665 
669 
679 
683 
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fity  of  Cambridge, 
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Heylyn  et  al'  v.  Adamfon, 
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Gofs  and  Another  v.  Withers, 

Iidem  v.  Eundem, 
Hawks  v.  Crofton, 
Lucas,    ex  dimifT.  Dr.   Markham   et 

al',  v.  Dr.  Wilfon,  701 

Rex  v.  Inhab.  of  Shenflon,  701 

Rex  v.  Earl  Ferrers,  703 

Hilary  Term  1759,   32  Geo.  2 . 

Doe,  ex  dimifT.  Odiarne,  ^.Whitehead. 

704 
Lamego  v.  Gould,  7 1 5 

Tudway  v.  Bourn,  716 

Rex  v.  Fielding  Efq;  719 

Douglafs,  Widow  and  Adminiftratrix, 

v.  Yallop  Efq;  722 

Rex  v.  Mayor  &c,  of  Liverpool,  723 
Bailey  v.  Dillon,  736 
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Rex    v.    Mayor   Sec,    of   Doncafter, 

Page  j  ^ 


7\5 
746 

747 
749 
749 
753 
755 


Rex  v.  Hartfhorn  et  al', 
Chauvet  and  Another  v.  Alfray, 
Williams  v.  Rougheedge, 
Rex  v.  Gwynne  et  al', 
Rex  v.  Inhab.  of  Weftbury, 
Cooke  v.  Peter  Saver, 
Alder  v.  Chipp, 

George,  ex  dimiff".  Bradley  et  al','  v. 

Wifdom,  756 

Rex  v.  Roger  Philipps,  757 

Cox  v.  Hart,  yr$ 


Eajler  Term  1759,    32  Geo.  2> 

Rex  v.  Inhab.  of  Shenfton,  760 

Rex  v.  Barnard  Schiever,    a  Swede, 

765 
Rex  v.  Pigram,  766 

Strong,  ex  dimifT.  Cummin,  v.  Cum- 
min and  Another,  767 
Cornwallis  v.  Savery,  772 
Ballard  and  Another,  Chamberlains  of 
Worcefter,  v.  Bennett,  J75 
The  fame  v.  Clement,  yjc 
Rex  v.  Richard  Waite,  780 
Rex  v.  William  Lewis,  Capital  Bur- 


gefs  &c  of  New  Radnor, 
Fofter  v.  Snow, 
Rex  v.  Corporation  of  Wigan," 
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Rex  v.  Curghey  Efq;  et  al', 
Rex  v.  Benjamin  Cox  Efq; 
Rex  v.  Inhab.  of  Nether  Heyford,  788 
a  Trinity 
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780 
7S1 

782 
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Rex  v.  Beardmore,  Page  792 

Rex  v.  Mavor  and  Jurates   of  Rye, 

798 
Prifomr's  Cafe,  799 

Rex  v.  Robert  Robinfon,  Clerk,  799 
Rex  v.  Robert  Parnell,  806 

Aftley,  Bart.  v.  Younge  Efq;  807 

Maud  v.  Barnard,  812 

Symes  v.  Symes,  813 

Coppendale  v.  Bridgen  and  Another, 

814 
Collins  fen.  ^.Collins  jun.  820 

"Wilfon  v.  Day,  827 

Rex  v.  Boyall,  ,  832 

Rex  13.  Cowle,  834 

Rex  v.  Bootie,  864 

Cafe  of  the  Poor  Prifoners  on  the 
Common  Side,  867 


Michaelmas    Term    1759, 
33  Geo.  2. 

Rex   13.  Corporation  of  Carmarthen, 

869 
Rex  v.  Inhab.  of  St.  Matthew's  Beth- 

nal  Green,  870 

Goodman   et  al'  v.  Goodright,   Lef- 

fee  £cc,  873 

Hurft  and  Another  v.  Earl  of  Win- 
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of  Surgeons  in  London,  *  892 
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fham,  892 

Collins  v.  Gibbs,  899 

The  Infolvent    Debtors  Cafe,"] 

or  >  901 

Young  v.  Diego  Aimes,  } 

Rex  v.  Inhab.  of  Fulham,  902 
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Hilary  Term  1760,  33  Geo.  2. 

Gardiner  v.  Croafdale,  Page  904 

Rex  i).  Benjamin  Burgefs,  908 

Rex  13.  Inhab.  of  Hitcham,  910 

Strong,    Clerk,  v.    Teatt,    Leffee   of 

Mervyn  et  al',  912 

Stotefbury  v.  Smith,  924 

Rex  v.  Inhab.  of  Weyhill,  928 

Rex  v.  Spragg  and  Another,  930 

Foxcroft  et  al',   Affignees  of  William 

Satterthwaite  a  Bankrupt,  v.  Devon- 
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Rex  13.  Turkey  Company,  943 
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Fletcher  v.  Hennington,  94.4 
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Widow,  950 
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lin,  969 

Rex  13.  Benfield  and  Saunders,       980 

Rex  v.  Inhab.  of  Kniveton,  986 
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988 
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Mofes  v.  Macferlan,  1005 


Trinity   Term    1760,    33    & 
34  Geo,  2. 


Crawford  v.  Powell, 


1013 

Oldknow 
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Oldknow  v.  Wainwright, 

or  \Page  loij 

Rex  v.  Foxcroft, 
Trapaud  v.  Mercer, 
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Maxwell  v.  Mayer  Efq;  1026 
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Fergufon  et  Ux'  v.  Cornifh,  ibid. 
Hewfon  v.  Brown,  1034 
Rex  v.  Inhab.  of  Hitcham,  1035 
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Prifoners,  1037 
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Rex  v.  Moreley,  1040 
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Rex  v.  Reeve,  ibid. 

Rex  v.  Norris,  ibid. 

Rex  v.  Blooer,  1043 
Doe,  ex  dimifT.  Ruft,  v.  Roe,      1 046 

Hutchins  v.  Kenrick,  1048 

Hills  et  al'  v.  Kenrick,  ibid. 


Michaelmas   Term    1760, 
1  Geo.  3. 

Rex  17.  Occupiers  of  St.  Luke's  Hof- 
pital,  1053 

Goodtitle,  ex  dimirT.  Bridges  et  al',  17. 
Duke  of  Chandos,  1065 

Palmes  Robinfon  Efq;  17.  Bland,  Spin- 
iler,  Adminiftratrix  de  bonis  non  of 
Sir  John  Bland,  Bart.  1077 

Goodtitle,  ex  dimifT.  Paul  Efq;  17. 
Paul,  Spinfter,  1089 

Bodily  17.  Bellamy,  1094 


Bondfield,    qui   tam   6cc.   v.  Milner, 

Page  1098 

Sir  William  Yea  17.  Fouraker,       1099 

Rex  v.  Peter  Wright,  Robert  Vofs  et 

al',  ibid. 

Doe,    ex  dimirT.   Long,   v 


Flaward  17.  Bankes  Efq; 


Laming, 
1100 
1117 


Hilary  Term  1761,    1  Geo.  3. 

Rex  17.  Turlington,  IJI5 

Sprightly,  ex  dimifT.  Collins,  u.Dunch, 

1116 
Rex  17.  John  Gardner  Efq;  1 1 17 

Hallet  Efq;  et  al'  17.  Eaft-India  Com- 
pany, 1 120 
Rex  17.  John  Perrott,  1122 
Rex  17.  Wheatly,  1125 
Rex  17.  Dunnage,  1 130 
Selwyn  Efq;  v.  Selwyn,  Widow,  et 
al',  1131 


Eafter  Term  1761,    1  Geo. 
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Zouch,  ex  dimifT.  Woolfton,  17.  Wool- 

fton  et  al',  1 136 

Rex  17.  Sir  Willoughby  Afton  Bart. 

and  John  Dodd  Efq;  et  al',      1 149 
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ther, 1 187 
Nicklefon  v.  Croft,  1188 
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Page  1 1 90 
Rex  v.  Walter  Erie,  Gent.  1 1 97 

Hamilton  v.  Mendes,  1198 

Rex  v.  Perrott,  1215 

Edie  and  Another  v.  Eaft-India  Com- 
pany, 1 2 1 6 
Baikerville  v.  Brown  j    Et  e  contra. 

1229 
Sir  John  Aftley,  Bart.  v.  Young,  1232 
Rex  v.  Higginfon,  ibid. 
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Rex  verf.  Athay  Efq;  ..  Monday  6th 

November 
1758. 

ON  fhewing  Caufe  Why  a  Rule  fhould  not  be  made  abso- 
lute, for  an  Information  againft  a  Juftice  of  Peace,  for  a 
Mifdemeanour  in  refufing  to  grant  a  Licence  to  One  Fran- 
cis Simes  (who  had  been  licenfed  for  feveral  precedino- 
Years)  to  fell  Ale,  as  ufual ;  and  afterwards  convicting  him, 
without  any  previous  Summons,  for  having  fold  it  without  a  Li- 
cence j  It  appeared  that  the  pretended  Grounds  upon  which  this 
Rule  had  been  applied  for  and  obtained,  were  either  falfe  or  falla- 
cious. The  firft  was,  That  the  only  Reafon  why  the  Licence  was 
refilled  him,  was  his  declining  to  pay  a  Sum  of  Money  (5  /.)  which 
was  claimed  of  him  upon  a  diftinct  and  collateral  Account,  and 
which  he  denied  to  be  due  from  him :  The  Payment  of  which 
Sum  of  Money  was  (as  He  alledged)  infifted  upon  by  the  Juftice, 
as  a  Condition  precedent  to  his  granting  the  Man  a  Licence.  The 
fecond  pretended  Ground  of  the  Motion  was  "  that  the  Juftice  had 
"  convicted  him  of  the  Offence,  without  any  previous  Summons." 

As  to  the  firft — The  Court  were  unanimous  that  the  Allegation 
appeared  to  be  falfe  in  Fact:  But,  at  the  lame  Time,  they  de- 
clared explicitly,  "  That  Juftices  of  Peace  have  no  Sort  of  Autho- 
"  thority  to  annex  any  fuch  Conditions  to  the  Grant  of  thefe  Licences. 

As  to  the  fecond — They  efteemed  it  to  be  fallacious,  as  the  Fact 
came  out  upon  fhewing  Caufe :  For  the  Man  was  actually  prefent 
before  the  Juftice  (who  had  fent  for  him  j)  and  was  fo  far  from  of- 
fering at  making  any  Defence,  that  he  rather  feemed  to  apply  for 
Mercy  ;  declaring,  however,  "  that  if  the  Juftice  did  convict  him, 
"  he  would  not  pay  the  Penalty." 
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Thirdly.  The  Court  obferved  that  the  Man  had  not  any  where 
alledged  "  That  he  was  innocent  of  the  Offence:"  Which  they 
thought  it  incumbent  upon  him  to  have  done,  to  intitle  himfelf  to 
make  this  Application  againfl  the  Juftice  of  Peace. 

Rule  discharged. 


TurfJay   ;th 

*£■*  Rex  verf.  Fielding  Efq; 

ON  fhewing  Caufe  why  an  Information  mould  not  be  granted 
againft  Mr.  Fielding,  for  a  Mifdemeanour  in  his  Office  of  a 
Juftice  of  the  Peace,  the  Complaint  appeared  to  be  frivolous  and 
vexatious ;  fo  that  the  Juftice  ought  to  have  the  Cofts  he  had  been 
put  to  in  defending  himfelf  againft  it :  The  only  Queftion  was, 
Who  fhould  pay  them. 

The  Complaint  was  made  upon  a  Joint-Affidavit  made  by  the 
Profecutor  (one  Taylor)  and  his  Attorney  (Mr.  Callaghan  :)  Which 
Attorney  was  alfo  fworn  to  have  declared,  (and  in  rude  and  virulent 
Terms  too,)  "  That  if  it  fliould  cojl  him  lool,  He  would  lay 
"  Fielding  by  the  Heels." 

It  was  ftrongly  urged,  on  Behalf  of  Mr.  Callaghan,  that  it  would 
be  a  very  great  Difcouragement  to  Attornies,  in  the  Courfe  of  their 
Practice,  if  they  were  to  be  made  per  finally  liable  to  Co/Is,  in  Cafe 
their  Clients  Motions  {hould  not  fucceed  ;  which  Motions  they  had 
engaged  in  at  the  Application  of  their  Clients,  and  upon  Fads  re- 
prefented  to  them  by  their  Clients,  as  being  true  and  candidly  ftated  ; 
and  which  they  themfelves  could  not  know  or  fufpect  to  be  other- 
wife  :  And  that  it  would  be  ftill  more  hard  upon  them,  to  do  this 
•without  hearing  what  they  could  urge  in  their  own  Defence. 

But  the  Court  {viz.  Lord  Mansjield,  Mr.  Juft.  Fofter,  and  Mr. 
Juft.  Wilmot)  were  clear  and  unanimous,  that  in  this  Cafe,  they 
might  and  ought  to  do  it ;  becaufe  Mr.  Callaghan  not  only  appeared 
as  Prosecutor,  by  joining  in  the  Original  Affidavit  of  Com- 
plaint; but  had  alfo  exprefly  declared  "  That  if  it  fhould  coft  Him 
"  100  /.  he  would  lay  Fielding  by  the  Heels."     Therefore  they 

discharged  the  Rule;  with  Cofts,  to  be  paid  by  Mr. 
Taylor  and  Mr.  Callaghan. 


Pomp 
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Pomp  verf.  Ludvigfon.  Saturday  u& 

r  J  G  November 

1758. 

A  Rule  for  discharging  the  Defendant  upon  Common  Bail,  was 
made  abfolute;  the  Affidavit  to  hold  him  to  Special  Bail,  not 
beinp-  positive  :  Which  it  is  the  *  eftablifhed  Rule  of  the  Court,  *  s°Wis  the 

0  Refolution  in 

"  that  it  muji  be."  fays  v.  Sm- 

claire,    P. 

1733,  6  G.  2.  B.  R.  and  in  Holmes  et  at  v.  Mcndcs  Cefii  et  nl\  Tr.  1733.  6  &  7  G.  2.  5.  /J.  and  in 
Lcvcrland  v.  Bafnet,  Tr.  lb  G.  z.  B.  R.  and  in  Clapbamfon  v.  Bewaan,  P.  18  G.  2.  #.  £■  and  in  Riot  v 
Eelifante,  P.  17  G.  2.  5.  #.  and  in  Coillot  v.  //«g»f,  Tr.  1747,  21  G.  2.  B.  R.  and  in  Van  Moorfell  v. 
7»//»V»,  M.  1748,  22  G.  2.  B.  R.  and  in  ifr/Zy  v.  Devcreux,  M.  I  752,  26  G.  2.  £  #■  and  in  Prior  v. 
Scott,  H.  1753,  26  G.  2.  5.  R.  To  which  Refolutions,  the  prefent  One  being  added,  This  Point  fee  ms 
to  be  mod  fully  fettled. 

Lord  Mansfield  fakl  that  the  Act  of  Parliament  required  a 
pofitive  Oath  of  the  Debt :  Which  pofitive  Oath  may  not  be  contra- 
dicted by  the  Defendant. 

But  Mr.  Juft.  Foster  faid  He  Himfelf  had  always  thought  the 
Rule  too  flriSi ;  And  that  He  had  never  complied  with  it  at  his  Cham- 
bers, though  He  would  not  go  cigainfl  it. 

The  prefent  Cafe  was  that  of  a  Merchant  in  London,  whofe  Corre- 
fpondent  in  Sweden  had  fent  him  over  the  Accounts  from  Sivedeny 
where  the  Debt  arofe :  And  confequently  the  Plaintiff,  the  Merchant 
here,  could  only  fwear  to  his  Belief,  with  a  Reference  to  the  Ac- 
counts fent  to  him  from  Sweden ;  the  Fact  itfelf  not  being  within 
his  own  perfonal  Knowledge.  So  that  the  Affidavit  could  not  have 
been  more  pofitive  than  it  was ;  unlefs  the  Correfpondent  in  Sweden 
had  come  over  hither,  to  fwear  it :  (For  an  Affidavit  fwom  there 
could  not  have  been  read  here.) 

See  the  Act.  of  Parliament  of  12  G.  1.  c.  29.  §  2.  intitled  "  An 
"  Act  to  prevent  frivolous  and  vexatious  Suits  :"  Which  enacts 
"  That  no  Perfon  fhall  be  held  to  fpecial  Bail,  upon  any  Procefs 
"  iffuing  out  of  any  Superior  Court,  where  the  Caufe  of  Ac- 
"  tion  fhall  not  amount  to  the  Sum  of  10/.  or  upwards ;  nor 
"  out  of  any  Inferior  Court,  where  the  Caufe  of  Action  fhall 
"  not  amount  to  the  Sum  of  Forty  Shillings  or  upwards." 
Then  the  fecond  Claufe  directs  the  Method,  in  Cafes  where 
the  Caufe  of  Action  does  amount  to  thofe  refpedtive  Sums. 

And  the  Words  of  this  Second  Claufe  of  the  Act  are — "  That  in 
"  all  Cafes  where  the  Plaintiff  or  Plaintiff's  Caufe  of  Action 
"  fhall  amount  to  the  Sum  of  Ten  Pounds  or  40  s.  or  upwards, 
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"  as  aforefaid,  Affidavit  (hall  be  made  and  filed,  of  fuch  Caufe 
"  of  AElion  ;  And  the  Sum  or  Sums  fpecified  in  fuch  Affidavit, 
"  fhall  be  indorfed  on  the  Back  of  fuch  Writ  or  Procefs:  For 
"  which  Sum  or  Sums  fo  indorfed,  the  Sheriff  or  other  Officer 
tc  to  whom  fuch  Writ  or  Procefs  fhall  be  directed,  fhall  take 
"  Bail ;  and  for  no  more." 

The  prefent  Defendant  was  difcharged  on  Common  Bail. 


Brucklefbank  verf.  Smith  Efquire. 

Tucjday  14th  J  *- 

K.<  vernier 

'758.  '^T^HIS  was  a   Special  Verdict  from  Northumberland  Affizes, 

JL  upon  an  Action  of  Trefpafs  for  breaking  and  entering  the 
Plaintiff's  Ship  in  the  River  Tyne,  at  Newcaflle  upon  Tyne,  and  ta- 
king and  carrying  away  an  Anchor — :  To  which  the  Defendant 
pleaded  "  Not  guilty." 

The  Special  Verdidf.  finds  that  the  Defendant  was  a  Jufticeof  the 
Peace  of  and  for  the  Town  and  County  of  Newcajlle  upon  Tyne ; 
And  that  the  Plaintiff  was  Matter  of  a  Ship  called  the  Leeds-Mer- 
chant, floating  &c.  in  the  River  Tyne,  being  a  navigable  River : 
That  3  Tons  of  Ballafr.  and  more  were  unloaded  out  of  the  faid 
Ship,  into  a  Machine  or  Veffel  called  a  Hopper,  in  the  faid  Ri- 
ver, with  Intent  that  it  fhould  be  carried  therein,  into  the  High  and 
open  Seas ;  And  that  it  was  accordingly  carried  out  of  the  faid  River, 
into  the  high  and  open  Seas,  and  was  there  caft  out  of  the  faid  Hop- 
per, where  the  Water  was  more  than  14  Fathom  deep,  at  a  Diftance 
from  any  Port,  Haven,  Channel  or  navigable  River.  It  finds  that 
Thomas  Field  before  the  Time  of  the  fuppofed  Trefpafs,  viz.  on 
fuch  a  Day  &c.  came  before  the  Defendant  being  a  Juftice  of  Peace 
&c  ,  and  laid  Information  of  the  Fads  of  "  putting  the  Ballaft  into 
"  the  Hopper  with  an  Intent  that  it  fould  be  dropped  out  of  the  faid 
"  Hopper  into  the  Water,  and  not&  cajl  &c  upon  the  Land 
"  where  the  Tide  and  Water  never  flows  or  runs ;"  contrary  to  the  Sta- 
tute. It  finds  that  the  Plaintiff  was  fummoned  to  appear,  and  that 
he  did  appear  before  the  faid  Juftice ;  and  that  Proof  was  then  and 
there  made,  by  his  Confeifion,  "  That  it  was  fo  put  on  Board  the 
"  Hoppe>\  iu  the  faid  River,  with  Intent  that  it  fhould  be  therein 
"  carried  out  of  the  faid  River  into  the  High  and  open  Sea,  and  caft 
"  therein  at  the  Depth  of  14  Fathom  and  upwards,  at  a  Diftance 
"  from  any  Haven  &c  {ut  fupra)  where  the  Tide  or  Water  never 
"  flows  or  runs."  It  is  found  That  the  Defendant  thereupon  con- 
vicled  the  Plaintiff,  and  adjudged  him  to  be  an  Offender  againfl  the 
.Statute  of  19  G.  2.  c.  22.  Then  it  finds  the  Conviction  before  the 

1  Juftice, 
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Juftice,  in  hac  verba ;  and  that  the  then  Defendant  (the  now  Plain- 
tiff) was  adjudged  to  forfeit  2/.  ioj.  for  the  faid  Offence. 

It  finds  that  the  Juftice  of  Peace  (the  now  Defendant)  iffued 
his  Warrant  under  his  Hand  and  Seal,  to  levy  the  fame  by  Dif- 
trefs  &c ;  And  that  William  Bruce  a  Serjeant  at  Mace  (to  whom 
the  Warrant  was  directed,)  by  Virtue  of  the  faid  Warrant,  took  the 
faid  Anchor  &c. 

This  Cafe  was  firft  argued  on  Friday  the  9th  of  June  laft, 
by  Mr.  Winn  for  the  Plaintiff  j  and  Mr.  Serjeant  Poole  for  the 
Defendant. 

Mr.  Winn — rehearfed  the  Statute  of  19  G.  2.  c.  22.  §  1,  2.  And 
faid  That  the  Fadt  found  to  have  been  proved,  is  no  Offence  within 
this  Act:  And  confequently,  the  Defendant  was  a  Trefpafler,  in 
levying  the  Penalty.  Nothing  is  found  to  have  been  proved  but  a 
mere  Intention. 

This  is  a  pcenal  Law,  and  muft  be  confaued  Jlriflly. 

34,  35  H.  8.  c.  9.  §  ult.  gives  the  Penalty  for  calling  Rubbifh 
into  Havens,  Roads,  Channels  &c.  Then  19  G.  2.  c.  22.  defcribes 
the  Offence  to  be  calling  throwing  out  or  unlading  any  Ballaft, 
Rubbilh  &c,  "  but  only  upon  the  Land,  where  the  Tide  or 
"  Water  never  flows  or  runs."  And  the  Preamble  defcribes  the 
Mifchief  to  be  "  Carting,  throwing  out,  and  unlading  their  Bal- 
"  laft,  either  on  the  Shore,  or  on  the  Side,  and  below  the  ufual  and 
"  full  Sea-Mark,  and  doing  other  Annoyances,  to  the  Detriment 
"  and  Obftruction  of  Navigation. 

In  the  Thames,  this  Method  of  difpofing  of  the  Ballaft  is  never 
treated  as  an  Offence  :  And  that  is  under  the  Care  and  Inflection  of 
the  Trinity-houfe. 

The  Mifchief  which  the  Legiflature  had  in  View,  was  throwing 
the  Ballaft  &c  either  on  the  Shore,  or  on  the  Sides  of  Rivers,  and 
below  the  full  Sea- Mark. 

But  this  was  in  the  open  and  high  Sea,  above  14  Fathom  deep; 
at  a  Diftance  from  any  Port,  Haven,  Channel,  or  River. 

He  relied  upon  the  Intention  and  Spirit  of  this  Law,  rather  than 
upon  the  Letter  of  it :  Which  Intention  of  the  Act,  he  faid,  would 
plainly  appear  from  the  Provifo  at  the  End  of  it,  (V.  SeSl.  penult.) 
and  that  it  was  intended  folely  to  prevent  Prejudice  to  the  Naviga- 
tion in  Havens,  Ports,  Roads,  Channels  or  Rivers,   and   for  no 
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other  Purpofe.  But  Nothing  is  ftated  here  of  any  Sort  of  Pre- 
judice actually  cone  to  the  Navigation  or  even  of  any  fuch  In- 
tention to  prejudice  the  Navigation  of  the  Haven,  Port,  Road, 
Channel  or  River. 

The  Ballad:  was  carried  out  of 'the  River,  into  the  high  and  open 
Sea  ;  and  there  caft  out,  at  above  14  Fathom  Depth,  and  at  a  Di- 
ftance  from  any  Port  Haven  Channel  or  River. — And  the  Intention 
only  is  laid  accordingly. 

And  the  Confefllon  is  of  Nothing  more  than  fuch  an  Intention. 
But  there  is  neither  Proof  nor  Confeffion  of  any  Facl  whatfoever  : 
Nor  was  any  atJual  Injury  done. 

Mr.  Serjeant  Poole  contra,  for  the  Defendant — It  was  impoffible 
for  Us,  in  the  Nature  of  the  Thing,  to  prove  "  That  the  Ballad 
"  was  act  ually  dropped  in  the  River:"  For  this  is  done  pri- 
vately from  the  Bottom  of  the  Hopper.  It  was  necefiary  there- 
fore for  Us  to  charge  the  Intent  as  the  Offence.  And  this  Intent 
the  Defendant  has  confejfed.  And  the  Offence,  as  We  have  charged 
it,  is  within  the  Act  j  viz.  "  Putting  the  Ballaft  into  the  Hopper, 
"  with  Intent  &c." 

This  is  a  pofitive  Law,  "  That  no  Perfon  mall  caft,  throw  out, 
"  or  difcharge  out  of  &c.  any  Ballaft  &c ;  but  only  upon  the 
"  Land,  where  the  Tide  or  Water  never  flows  or  runs."  To  which 
pofitive  Law,  the  Fadl  charged  is  direBly  contrary.  The  prefent 
Act  of  19  G.  2.  was  made  to  inforce  and  make  more  eafy  the  profe- 
cuting  Offences  againft  the  former  Statute  of  34,  35  H.  8  :  upon 
which,  it  was  difficult  to  profecute  the  Offender,  in  fome  Cafes. 
And  here  are  proper  Exceptions,  upon  proper  Occafions :  In  all 
other  refpeds  it  is  a  general  Law. 


It  is  faid  indeed,  on  the  Part  of  the  Plaintiff,  "  that  here  is  no 
"  adtual  Prejudice  done  to  the  Navigation."  But  what  the  Plain- 
tiff has  done,  may,  by  fome  Means  or  other,  prejudice  the  Navi- 
gation of  the  River :  It  is  in  their  Power,  to  drop  the  Ballaft  out 
of  this  Hopper,  in  the  Channel  of  the  River,  without  any  Poffibility 
of  being  difcovered. 

And  this  StatuteTis  in  Negative  Words,  viz.  "  but  only  upon 
"  the  Land."  Co.  Lit.  115.  affirms  that  there  is  a  Diverfity  between, 
an  Aft  of  Parliament  in  the  Negative,  and  One  in  the  Affirmative  j 
and  fhews  fuch  Diverfity. 

Therefore  he  prayed  Judgment  for  the  Defendant, 

2  Mr, 
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Mr.  Winn,  in  Reply — This  Act  ought  to  be  conftrued  ftritlly  -y 
As  it  is  a  Reftraint  of  a  Common-Law  Right  which  a  Man  has  to 
lay  his  Ballaft  where  he  pleales  j  provided  he  be  not  Guilty  of  a 
Nufance,  in  fo  doing. 

And  this  is  no  Offence  againft  the  Spirit  and  Intention  of  this 
Law.  Nothing  is  charged,  but  an  Intent :  Which  Intent  was  not, 
even  if  it  had  been  executed,  a  fubjlantial  Offence  againft  this 
Law. 

Lord  Mansfield — This  is  a  General  Queftion,    which   goes 
farther  than  this  particular  Cafe. 

Mr.  Jufl.  Foster  afked  if  the  Corporation  of  Neivcajlle  were 
not  Confervators  of  the  River  Tyne. 

It  was  anfwered  "  That  they  were." 

Mr.  Juft.  Foster — Corporations  ought  to  be  protected  in  their 
juft  and  ancient  Rights. 

The  Court  did  not  upon  this  firft  Argument,  give  any  Opinion: 
But  it  was  ordered  to  ftand  for  a  further  Argument. 

Ulterius  Concilium. 

And  now,  Mr.  Clayton  argued  on  Behalf  of  the  Plaintiff,  as  be- 
fore, "  that  this  Fact  found  was  not  an  Offence  within  the  Act." 

Mr.  Norton  was  going  to  anfwer  Him,  on  the  Part  of  the  De- 
fendant.    But 

Lord  Mansfield  flopped  him,  from  entering  into  it  at  all ;  It 
being  a  very  plain  Cafe,  and  clearly  againft  the  exprefs  Prohibition 
of  the  Ad :  Which  provides  that  it  fhall  not  be  thrown  but  upon 
the  Land.  Whereas  this  Man  fays  that  he  has  found  a  better  Way, 
than  that  which  the  Acl:  has  exprejly  prefcribed. 

But  here  is  fuch  an  Opening  to  Fraud,  in  this  Way  that  he  has 
thought  a  better  One,  that  it  would  be  dangerous  to  truft  to  this 
Method,  though  it  were  not  prohibited.  However,  it  is  enough, 
that  it  is  contrary  to  the  direct  and  exprefs  Provifion  of  the  Act. 

Indeed  if  it  was  put  upon  the  Hopper,  in  Order  merely  fo  carry 
it  upon  the  Land  ;  that  would  only  be  the  proper  Means  of  doing 
it,  and  therefore  would  not  be  an  Offence  againft  the  Act.  But 
this  is  with  Intent  to  lay  it  in  the  Wat  e  r. 

And 
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And  there  can  be  no  Security  as  to  the  Place  where  the  Hopper 
may  drop  it.  It  is  mighty  eafy,  from  the  Conftru&ion  of  the 
Hopper,  to  drop  it  privately  :  And  it  is  alfo  the  Intereft  of  the  Per- 
fon  who  carries  it  in  the  Hopper,  to  drop  it  aflbon  as  he  can  j  that 
he  may  come  the  fooner  again,  to  fetch  more. 

The  Shifting  it  out  of  one  Ship  into  another,  without  Inten- 
tion to  drop  it  any  where,  would  not  be  a  Cafe  within  the  Act : 
For  that  would  not  be  a  Cajling  or  throwing  out  at  all,  within  the 
Meaning  of  the  Acl:. 

The  Other  Three  Judges  agreed,  in  Terms,  with  Lord  Manf- 
field ;  And  All  of  them  fpoke  explicitly  to  the  fame  EfFecT:. 

Per  Cur.  unanimoufly, 

Judgment  for  the  Defendant, 


Michell  verf.  Cue  et  Ux\ 

ON  fhewing  Caufe  againft  fetting  afide  an  Execution  for  Irre- 
gularity (which  Irregularity  was  the  Suing  out  the  Execution 
above  a  Tear  after  the  Judgment  obtained,  without  any  Scire  fa- 
cias to  revive  it,)  it  appeared  that  the  whole  Delay  had  arifen  from 
the  Part  of  the  Defendants,  by  Bills  in  Chancery  for  Injunctions, 
and  by  obtaining  Time  for  Payment  &c. 

And  though  the  Cafes  of  Winter  v.  Li gbt bound  \n  i  Strange  301. 
and  of  Booth  v.  Booth  in  1  Salk.  322,  were  urged  as  Authorities  in 
Point  on  the  Part  of  the  Defendants  j  Yet 

The  Court  were  unanimous  that  this  Rule  of"  reviving  a  Judg- 
"  ment  of  above  a  Year  old,  by  a  Scire  facias,  before  fuing  out 
"  Execution  upon  it,"  which  was  intended  to  prevent  a  Surprize 
upon  the  Defendant,  ought  not  to  be  taken  Advantage  of  by  a  De- 
fendant who  was  fo  far  from  being  furprized  by  the  Plaintiff's 
Delay,  that  He  himfelf  had  been  trying  all  Manner  of  Methods 
whereby  he  might  delay  the  Plaintiff:  And  therefore  they  not  only 
difcharged  the  Rule,  but  difcharged  it  with  Co/Is  too. 


Thomas 
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Thomas  Bajkett  and  Robert  Bajkett,  A.dminiftrators  (with 
the  Will  annexed)  of  John  Bajkett,  Plaintiffs :  The 
Chancellor,  Mailers,  and  Scholars  of  the  Univerfity 
of  Cambridge,  jo/eph  Bent ham,  and  Chai'hs  Bathurjl, 
Defendants. 

THE  Plaintiffs  brought  a  Bill  in  the  Court  of  Chancery,  for 
an  Injunction  to  reflrain  the  Defendants  from  Printing  or 
Selling  a  Book  intitled  "  An  exact  Abridgment  of  all  the  Acts  of 
"  Parliament  relating  to  the  Excife  on  Beer  &c."  And  on  the 
f  Hearing  of  this  Caufe,  the  24th  of  January  1743,  the  Lord 
Chancellor  ordered  that  a  Cafe  fhould  be  flated,  for  the  Opinion  of 
the  Judges  of  the  Court  of  King's  Bench,  upon  the  feveral  Adts 
of  Parliament  Letters-Patent  and  Grants  of  the  Crown  infilled  on 
by  either  Side,,  and  any  other  Letters-Patent  appearing  upon  Re- 
cord relating  to  the  Matters  in  queftion  between  the  Parties. 

The  feveral  Letters-Patent  infifted  on  by  the  Plaintiffs  in  Support 
•of  their  Claim,  as  the  King's  Printer,  to  the  Sole  and  exclu/ive 
Right  of  printing  and  publishing  all  Acts  of  Parliament  or  Abridg- 
ments of  A£ls  of  Parliament  &c,  bear  Date  the  2  2d  of  April 
1  Edw.  6.  the  29th  of  December  1  Maria,  the  24th  of  March 
1  Eliz.  the  27th  of  September  19  Eliz.  the  8th  of  Augujl  31  Eliz. 
the  10th  of  May  1  J.  1.  the  nth  of  February  14  J.  1.  the  20th 
of  July  3C.  1.  the  26th  of  September  1 1  C.  1.  the  24th  of  Decem- 
ber zyCar.  z.  and  the  13th  of  OBober  12  Ann:  Which  Letters- 
Patent  are  feveral  Grants  of  the  Office  of  King's  Printer  of  all  and 
iingular  Statutes  Adts  of  Parliament  &c.  The  Letters-Patent  of 
the  1 2th  of  Queen  Ann  are  a  Grant,  in  Reversion,  of  the  faid 
Office,  for  the  Term  of  30  Years,  to  commence  after  the  Deter- 
mination of  a  former  Grant  then  in  being :  They  exprefly  grant 
the  Sole  Power  of  printing  all  and  all  Sorts  of  Abridgments  of  all 
and  Angular  Statutes  and  Adts  of  Parliament,  and  prohibit  all 
other  Perfons  to  print  any  Volume  Book  or  Work  of  which  the 
Printing  was  thereby  granted.  The  Eflate  and  Interefl  granted  by 
the  faid  Letters-Patent  commenced  upon  the  10th  of  January 
1739  j  and  afterwards  became  veiled  in  John  Bajkett,  the  Father 
x)f  the  now  Plaintiffs ;  and  is  now  vefled  in  the  Plaintiffs,  as  Ad- 
miniflrators  to  their  faid  Father  with  his  Will  annexed :  And  the 
Plaintiffs  have  been  fworn  and  admitted  into  the  faid  Office  of  his 
Majejly's  Printer. 

The  Cafe  further  flated  that  the  Plaintiffs  and  Other  Printers  to 

his  Majefly  and  his  Royal  Predeceffors  have,  by  Virtue  of  the  faid 

Part  IV.  Vox.  II.  D  feveral 


662  Michaelmas  Term  32  Geo.  2. 


feveral  Letters-Patent  to  them  respectively  granted,  from  Time  to 
Time  printed  All  Acts  of  Parliament  and  Abridgments  of  Ads  of 
Parliament,  Bibles,  New  Teftaments,  and  other  Books  mentioned 
in  the  faid  Letters-Patent.  And  the  Plaintiffs  claim  the  Sole 
Right  of  printing  All  Acts  of  Parliament,  exclusive  of  All  other 
Perfons,  during  the  Term  granted  by  the  faid  Letters-Patent  of  the 
1 2th  of  Queen  Ann. 

The  Defendants  founded  their  Claim  upon  the  feveral  Letters- 
Patent  and  Act  of  Parliament  following. 

King  Henry  the  8th  by  his  Letters-Patent  bearing  Date  the  20th 
of  July  in  the  26th  Year  of  his  Reign,  for  Him  and  his  Heirs, 
granted  Licence  to  the  Chancellor  Mafters  and  Scholars  of  the  Uni- 
verfity  of  Cambridge,  that  They  and  their  Succeffors  for  ever,  by 
their  Writing  under  the  Seal  of  the  faid  Chancellor,  from  Time  to 
Time  might  affign  and  choofe  and  for  ever  have  among  themfelves 
and  within  the  Univerfity  aforefaid  always  remaining  and  inhabiting, 
'Three  Stationers  and  Printers  or  Venders  of  Books,  as  well  Aliens 
and  born  without  as  Natives  and  born  within  his  faid  Majefty's 
Obedience,  having  and  holding  as  well  hired  Houfes  as  Houfes  of 
their  own  :  Which  faid  Stationers  or  Printers  in  Form  aforefaid  af- 
fined, and  Any  of  them,  might  lawfully  there  print  All  Manner 
of  Books  approved  or  which  thereafter  (hould  be  approved  by  the 
faid  Chancellor  or  his  Vice-Chancellor  and  three  Doctors  there; 
And  as  well  thofe  Books  as  other  Books  printed  wherefoever,  as 
well  within  his  faid  Majefty's  Realm  as  without,  fo  as  aforefaid 
approved  or  to  be  approved,  might  put  to  Sale,  as  well  within 
this  Kingdom  wherefoever  they  mould  pleafe  &c ;  and  that,  with- 
out Penalty. 

The  Statute  of  13  Eliz.  c.  29.  confirms  All  Letters  Patent  &cy 
granted  to  the  faid  Univerfity. 

By  Letters- Patent  dated  6th  February  3  Car.  T.  reciting  the  faid 
Letters-Patent  of  26  H.  8.  and  the  faid  Act  of  Parliament  of 
13  Eliz.  And  alfo  reciting  "  that  fince  the  faid  Act  of  Parliament, 
"  divers  Letters-Patent  had  been  made,  by  Queen  Elizabeth,  King 
"  James  the  Firft,  and  his  then  Majefty,  granting  Authority  to 
"  print  divers  and  fundry  Books,  and  prohibiting  generally  All 
"  other  Perfons  to  print  the  fame ;  and  alfo  reciting  a  Decree  in  the 
Court  of  Star-Chamber,  of  the  23d  June  28  Eliz.  and  a  Procla- 
mation of  the  25th  of  September  21  Jac.  r.  inforcing  the  fame; 
The  King  confinns  the  Right  granted  by  the  faid  Letters-Patent  of 
26  H.  8.  to  the  Univerfity  of  Cambridge,  notwithflanding  any  Grant 
or  Prohibition  contained  in  the  fubfequent  Letters-Patent  or  any  of 
them. 

The 
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The  Quejlions  upon  this  Cafe  are — 

1  ft.  Whether  the  Plaintiffs  are  intitled  to  the  Sole  Right  of  printing 
Acls  of  Parliament  and  Abridgments  of  Acts  of  Parliament,  ex~ 
clufive  of  All  other  Perfons,  during  the  Term  granted  by  the  faid 
Letters-Patent  dated  the  13th  of  October  in  the  12th  Year  of  the 
Reign  of  Queen  Ann. 

2d.  Whether  the  Defendants,  the  Chancellor  Mafters  and  Scholars 
of  the  Univerfity  of  Cambridge,  by  Virtue  of  the  Grants  and  Acts  of 
Parliament  infifted  on  by  the  faid  Defendants,  or  any  of  them,  have 
the  Right  or  Privilege  of  printing  Ab~ls  of  Parliament  or  Abridgments 
of  Acls  of  Parliament. 

This  Cafe  was  firft  argued  in  Michaelmas  Term  1745,  by  Mr. 
Comyns  for  the  Plaintiffs,  and  Mr.  Noel  for  the  Defendants.  It  was 
argued  a  fecond  Time  in  Michaelmas  Term  1747,  by  Mr.  Gundry 
for  the  Plaintiffs,  and  Sir  Richard  Lloyd  for  the  Defendants.  It 
was  argued  a  third  Time  in  Hilary  Term  1749,  by  Mr.  Hume  for 
the  Plaintiffs,  and  Mr  Henley  for  the  Defendants.  It  then  ftood  for 
the  Certificate  of  the  Judges ;  Which  having  been  put  off  for  fe- 
veral  Years  during  the  Life  of  the  Lord  Chief  Juftice  Lee,  the 
Parties  did  not  apply  to  have  it  argued  again,  whilft  the  Lord 
Chief  Juftice  Ryder  lived:  But  in  Trinity  Term  1758,  they  ap- 
plied to  have  it  fet  down  for  further  Argument,  in  the  next  Mi- 
chaelmas Term. 

Before  it  came  on,  The  Court  ordered  Copies  of  all  the  above- 
mentioned  Letters-Patent  Acts  of  Parliament  and  Inftruments  to  be 
left  with  them :  They  alfo  ordered  Copies  of  the  Charter  to  the  Sta- 
tioners of  London,  of  the  4th  of  May  3  &  4  Ph.  &  Mar-,  the  Grant 
to  the  Univerfity  of  Oxford,  "  to  print  Books,"  dated  the  13th  of 
March  8  Car.  1  ;  and  the  Grant  "  to  print  Law-Books,"  dated 
the  1 2th  of  Auguft  9  Geo.  2  ;  and  the  Proclamation  of  the  25th  of 
September  21  Jac.  1.  againft  the  diforderly  printing  of  Books ; 
and  the  feverai  Decrees  of  the  Court  of  Star-Chamber  relative 
thereto. 

On  the  1 7th  of  November  1 75 1,  It  was  argued  by  Mr.  Co?nyns 
for  the  Plaintiffs,  and  Mr.  Solicitor  General  (Torke)  for  the  De- 
fendants. 

And  very  foon  after  this  laft  Argument,  the  following  Certificate 
was  made. 

3  Having 
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Having  heard  Counfel  on  both  Sides,  and  confidered  of  thi* 
"  Cafe,  We  are  of  Opinion  that  during  the  Term  granted  by 
"  the  Letters- Patent  dated  the  13th  of  October  in  the  12th 
"  Year  of  the  Reign  of  Queen  Ami,  the  Plaintiffs  are  intitled 
"  to  the  Right  of  printing  Ads  of  Parliament  and  Abridgments 
"  of  Acts  of  Parliament,  exclufive  of  all  other  Perfons  not 
"  authorized  to  print  the  fame  by  Prior  Grants  from  the 
"  Crown. 

But  We  think  that  by  Virtue  of  the  Letters-Patent  bearing 
"  Date  the  20th  Day  of  July  in  the  26th  Year  of  the  Reign 
"  of  King  Henry  the  8th,  and  the  Letters-Patent  bearing  Date 
"  the  6th  of  February  in  the  3d  Year  of  the  Reign  of  King 
"  Charles  the  Fir  ft,  The  Chancellor  Mailers  and  Scholars  of 
"  the  Univerfity  of  Cambridge  are  intrufted  with  a  concurrent 
"  Authority  to  print  Afits  of  Parliament  and  Abridgments  of 
"  Ads  of  Parliament,  within  the  faid  Univerftty,  upon  the 
"  Terms  in  the  faid  Letters-Patent. 

"  Mansfield. 
««  T.  Denison. 
"  M.  Foster. 
"  E.  Wilmot. 


24th  November  1758.' 


Friday  17th  Dr.  Burton  verf.  Thompfon, 

November 


1758. 


ON  fhewing  Caufe  againft  a  Rule  for  a  new  Trial,  which 
had  been  moved  for  by  the  Plaintiff,  upon  an  Allegation 
*'  That  the  Verdict  (which  was  found  for  the  Defendant)  was  given 
"  contrary  to  Evidence;" 

Mr.  Juft.  Foster  (who  tried  the  Caufe)  now  reported,  That  it 
was  an  Adion  for  a  Libel ;  that  the  Charge  -was  proved  by  the  Plain- 
tiff ;  but  that  the  Injury  done  to  him  thereby,  appeared  upon  the 
Evidence  to  be  Jo  very  inconsiderable,  that  if  the  Jury  ha^d 
found  for  the  Plaintiff,  He  mould  have  thought  a  Half-  Crown,  or 
even  a  much  fmaller  Sum,  to  have  been  fufficient  Damages :  But 
that  the  Jury  had  gone  too  far ;  and  inftead  of  giving  the  Plaintiff 
very  fmall  Damages,  had  found  a  Verdict  againft  him  j  which  was 
certainly  a  Verdict,  against  Evidence. 
1 

Lord 
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Lord  Mansfield — It  does  not  follow  by  neceffary  Confequence, 
that  there  muff  always  be  a  new  Trial  granted,  in  all  Cafes  what- 
foever,  where  the  Verdict  is  contrary  to  Evidence :  For  it  is  poffible 
that  the  Verdict  may  /I ill  be  on  the  Side  of  the  real  Juftice  and 
Equity  of  the  Cafe.  And  of  this,  there  are  feveral  Inftances  in  the 
*  printed  Books;  particularly  the  Dutchefs  of  Mazarine's  Cafe  in*  See  Title 
2  Salk.  646.  [Deerly  v.  the  Dutchefs  of  Mazarine:  Which  is  ^JX  */.  *, », 
directly  in  Point.]  4, 5, 11, 18, 

34.  See  be- 
Here,  the  Jury  have   found    for    the    Defendant,    whereas    my  «„,,//  Efquire 
Brother  Fo/ler,  who  tried  the  Caufe  (which  the  Plaintiff  has  brought  v.  Chaffy* 
hither  out  of  TorkjJnre)  fays  that  "  He  thinks  Half  a  Croon  or  lefs"1''  P*T  54" 
"  would  have  been  Damages  fufficient,  1  f  they  had  given  their  Verdift 
"  for  the  Plaintiff."     He  muff,  pay  the  Co/Is,  before  he  can  have  a 
new  Trial.     Therefore  I  do  not  think  that  We  ought  to  interfere, 
merely  to  give  the  Plaintiff  an  Opportunity  of  harraffnig  the  Defen- 
dant at  a  great  Expence  to  Himfelf ;  where  there  has  been  no  Real 
Damage,  and  where  the  Injury  is  fo  trivial  as  not  to  deferve  above 
a  Half-Crown  Compenfation.     Befides,    the  Plaintiff  has  brought 
the  Action  to  be  tried  at  a  great  Diftance  from  the  proper  County. 
The  Caufe  of  Action  is  in  the  Nature  of  a  Crime :  The  implied  Da- 
mages are,  in  fome  Meafure,  by  Way  of  Puniflment.     An  Indict- 
ment or  Information  would  lie.     And  in  criminal  Cafes,  where  the 
Defendant  is  acquitted,  a  New  Trial  cannot  he  granted. 

Mr.  Juft.  Denifon,  Mr.  Juft.  Fo/ler,  and  Mr.  Juft.  Wilmot,  All 
fpoke  in  very  explicit  Terms  to  the  fame  Effect. 

• 

Per  Cur.  unanimoufly, 

The  Rule  to  fhew  Caufe  why  there  mould  be  a 
new  Trial  was  discharged. 


Aflin  verf.  Parkin.  *«/«*«  18* 

J  November 

*758. 

"*HIS  was  an  Action  of  Trefpafs,  for  the  mesne  Profits 
of  a  Houfe  in  Sheffield  in  Torlzjhire,  brought  in  the  Name 
of  the  Lejfee  or  nominal  Plaintiff  in  Ejectment,  againft  the  Te- 
nant in  Poffeffion,  after  Judgment  obtained  againft  the  Casual 
Ejector,  by  Default.  The  Co/is  of  the  Ejectment  were  alfo 
included  and  inferted  in  the  Declaration,  as  confequential  Damages 
of  the  Trefpafs  therein  complained  of. 

On  the  Trial  of  this  Caufe  before  Lord  Mansfield  at  the  Summer 

Affizes  1758,  at  the  City  of  Work,  the  Plaintiff  gave  in  Evidence, 
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the  Judgment  in  Ejectment,  the  Writ  of  PofTefllon  with  the  Re- 
turn of  Execution  upon  it,  The  Defendant's  Occupation  of  the 
Premifies,  the  Value  of  them  during  that  Time  (which  was  prov- 
ed to  be  20/.)  and  the  Cofls  of  the  Ejectment  (amounting  to  12/. 
more.) 

On  the  Part  of  the  Defendant,  it  was  objected,  That  as  the  Judg- 
ment in  the  Ejectment  was  by  Default,  againft  the  Casual  Ejector, 
this  Aftion  could  not  be  legally  maintained  in  the  Name  of  the 
nominal  Plaintiff}  but  ought  to  have  been  brought  by  the  Plain- 
tiff's Lessor:  And  they  ought  to  have  proved  the  Plaintiff  to 
have  been  in  Pojfejfton,  when  the  Defendant  committed  the  Tref- 
pafs  for  which  the  Action  is  brought. 

In  fupport  of  this  Objection,  It  was  argued  that  though  the 
Law  allows  fictitious  Proceedings  in  Ejectment,  for  the  trying  of 
Titlesj  Yet  in  Actions  for  mesne  Profits,  no  fuch  Fiction 
prevails:  But  the  Suit,  the  Injury,  and  the  Defendant  are  real  ; 
and  the  Action  in  no  refpect  differs  from  any  other  Action  of 
Trefpafs. 

That  this  was  a  Pojfejfory  Action  ;  which  could  in  no  Cafe  be 
maintained,  unlefs  the  Plaintiff'%  Possession  was  either  proved  or 
admitted :  And  as,  in  the  prefent  Cafe,  the  Plaintiff  could  not  pos- 
sibly prcve  an  actual  Entry,  there  was  no  Evidence  of  his  PoJ- 
frffion,  that  could  affect,  or  be  received  againft  the  prefent  Defen- 
dant." 

It  was  admitted  that  an  Action  of  this  Kind  might  be  brought  in 
the  Name  of  the  nominal  Plaintiff  in  Ejectment,  where  the  Tenant 
had  appeared  and  confejfed  Leafe  Entry  and  Oufter  j  becaufe  being 
thereby  become  a  Party  to  the  Record  in  Ejectment,  and  having 
confejfed  the  Entry  of  the  Plaintiff,  He  is  estopped  by  that  Con- 
feffion  and  by  the  Judgment  againft  him,  from  controverting  afterwards 
the  Plaintiff's  PofTeffion  :  But  where  the  Judgment  in  Ejeftment 
was  by  Default,  againft  the  Casual  Ejector,  there  was  no  fuch 
Confeffion  of  the  Tenant,  no  Matter  of  Record  to  estopp  him*, 
but  He  was  equally  at  Liberty  to  deny  the  Plaintiff's  PofTefTion,  and 
to  put  him  upon  proving  it,  as  in  any  other  Action  of  Trefpafs  j 
And  having  never  been  a  Party  to  the  fudgment  in  Ejectment, 
neither  that  Judgment  nor  the  Writ  of  PofTeflion  upon  it,  (as  they 
were  merely  between  the  nominal  Plaintiff  and  a  third  Perfon,  the 
Cafual  Ejector,)  could  be  any  Conclufion  or  Evidence  againjt  the 
prefent  Defendant : 

It  was  therefore  infifted  that  this  Adlion  ought  to  have  been 
brought  by  the  Lejfor  of  the  Plaintiff",  in  his  own  Name ;  who  might 

have 
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have  proved  an  atfual  Entry  under  the  Writ  of  PofTeffion  ;  and  by 
that  Entry,  the  PofTeffion  he  thereby  obtained  would  relate  back  to 
the  Commencement  of  his  Title  :  But  being  brought  in  the  Name  of 
the  nominal  Plaintiff,  and  the  Defendant  being  a  Strange?-  to  the 
'judgment  in  Eje&ment,  the  Plaintiff  had  failed  of  maintaining  his 
A&ion. 

In  Support  of  this  Objection,  The  Defendant's  Counfel  urged 
That  although  the  Diftinction  was  carried  no  farther,  in  the  Cafe  of 
jefferies  v.  Dyfon  (2  Strange  960,  H.  jG.  2.  B.  R.)  than  to  admit 
the  Tenant  in  PofTeffion  (where  the  Judgment  was  againft  the 
Cafual  Ejector,  by  Default,)  to  controvert  the  'Title  of  the  Plaintiff, 
upon  an  Action  for  the  mefne  Profits ;  Yet  both  Parts  of  that  Cafe 
had  been  fince  contradicted ;  and  it  had  been  fince  holden  "  that 
«'  the  Defendant  fhould  not  controvert  the  Plaintiffs  Title:"  But 
{where  the  Tenant  has  not  entered  into  the  Common  Rule)  "  the 
"  Plaintiff  mufl  prove  his  own  aBual  Pojfejjion  j  and  can  only  re- 
"  cover  Damages  from  that  Time."  For  this,  they  cited  a  Cafe 
of  Stanynought  v.  Co/ins,  H.  19  G.  2.  C.B.  (2  Barnes  367.)  and 
fome  Circuit-Traditions  of  Nonfuits  for  want  of  the  Plaintiff's  pro- 
ving his  PofTeffion,  where  the  Judgment  was  by  Default,  againft 
the  Cafual  Ejector. 

Lord  Mansfield  referved  the  Point,  at  the  Affizes ;  and  after- 
wards propofed  it  to  All  the  Judges,  and  had  their  Opinions 
Which  He  thought  fit  now  publickly  and  particularly  to  declare* 

Upon  Principles,  His  Lordfhip  faid,  He  was  clearly  of  Opinion 
againft  the  Objection,  on  the  Trial,  without  hearing  the  Counfel 
for  the  Plaintiff.  But,  as  Authorities  were  then  referred  to,  and  as 
the  Point  related  to  the  EffeSi  of  that  Proceeding  which  is  now 
almoft  the  only  Remedy,  in  Practice,  for  recovering  Land  wrongfully 
with-held ;  He  thought  it  of  great  Confequence  that  the  Matter 
fhould  be  confidered  by  All  the  Judges.  He  therefore  referred  the 
Cafe,  declaring  "  He  did  it  with  that  View ;  and  that  He  would 
"  endeavour  to  get  their  Opinion  without  any  Delay  or  Expence  to 
**  the  Parties." 

Accordingly,  His  Lordfhip  laid  it  before  them  upon  the  firft  Day 
of  Term  ;  And  They  took  till  laft  Thurfday,  the  1 6th  of  November, 
to  look  into  the  Cafes,  fo  far  as  they  could,  with  any  Accuracy,  be 
traced.  And  befjdes  thofe  that  are  in  print,  They  had  feen  fnme 
in  Manufcript,  different  Ways ;  which  were  now,  He  faid,  totally 
immaterial  to  be  mentioned : 

Becaufe  All  the  Judges  are  unanimoufly  of  Opinion  "  That  the 

"  Nominal  Plaintiff,  and  the  Cafual  Eje&Qr,  are  judicially  to  be 

2  "  confidered 
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"  confidered  as  the  JiBitious  Form  of  an  AdYion  really  brought  by 

"  the  LeJJ'or  of  the  Plaintiff  againft  the  Tenant  in  PojjeJJion  ;  invent- 

"  ed,    under  the  Control  and  Power  of  the  Court,  for   the  Ad- 

"  vancement  of  Juftice  in  many  refpects ;  and  to  force  the  Parties 

"  to  go  to  Trial  on  the  Merits,  without  being  intangled  in  the 

ct  Nicety  of  Pleadings  on  either  Side." 

"  That  the  Lejfor  of  the  Plaintiff,  and  the  Tenant  in  Pojfejjhn, 
"  are,  fubftantially,  and  in  Truth,  the  Parties,  and  the  only  Parties 
"  to  the  Suit.  The  Tenant  in  Poffeflion  muft  be  duly  ferved  :  And 
"  if  He  is  not,  He  has  a  Right  to  fet  afide  the  Judgment.  If,  after 
"  he  is  duly  ferved,  He  does  not  appear,  but  lets  Judgment  go  by 
"  Default ;  fuch  Judgment  is  carried  into  Execution  againft  him  by 
"  a  Writ  of  Poffeffion." 

"  That  there  is  no  DiftindYion  between  a  Judgment  in  Ejectment 
"  upon  a  VerdiSi  ;  and  a  Judgment  by  Default.  In  the  firft  Cafe, 
"  the  Right  of  the  Plaintiff  is  tried  and  determined  againft  the 
"  Defendant :  In  the  laft  Cafe,  It  is  confejfcd." 

"  An  Action  for  the  mefne  Profits  is  confeguential  to  the  Recovery 
"  in  Ejectment.  It  may  be  brought  by  the  Leflbr  of  the  Plaintiff 
"  in  his  own  Name,  or  in  the  Name  of  the  nominal  LejJ'ee ;  And  in 
"  either  Shape,  it  is  equally  his  Action." 

"  The  Tenant  is  concluded  by  the  Judgment,  and  cannot  con- 
"  trovert  the  Title.  Confequently,  He  cannot  controvert  the  Plain- 
"  tiff's  PojjeJJion ;  becaufe  his  Poffefiion  is  Part  of  his  Title  :  For 
"  the  Plaintiff,  to  intitle  himfelf  to  recover  in  an  Ejectment,  muft 
"  fhew  a  poffeffory  Right  not  barred  by  the  Statute  of  Limitations." 

<c  This  Judgment,  like  all  others,  only  concludes  the  Parties,  as  to 
•f  the  fubjeSl  Matter  of  it.  Therefore,  beyond  the  Time  laid  in  the 
"  Demife,  it  proves  Nothing  at  all :  Becaufe,  beyond  that  Time, 
"  the  Plaintiff  has  alledged  no  Title,  nor  could  be  put  to  prove 
"  any." 

"  As  to  the  Length  of  Time  the  Tenant  has  occupied,  the  Judg- 
,c  ment  proves  Nothing ;  nor  as  to  the  Value.  And  therefore,  it 
"  was  proved  in  this  Cafe  (and  muft  be  in  all)  How  long  the  De- 
"  fendant  enjoyed  the  PremifTes ;  and  what  the  Value  was :  And  it 
"  appeared  that  the  Time  of  fuch  Occupation  by  the  Defendant, 
"  was  within  the  Time  laid  in  the  Demife." 

This  unanimous  Refolution  of  all  the  Judges,  upon  fhort  plain 
Principles,  will  not  only  be  a  certain  and  uniform  Rule,  upon  Ac- 
tions for  mefne  Profits ;  but  may  tend  to  put  this  fictitious  Remedy 
3  b7 
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by  Ejectment,  upon  a  true  and  liberal  Foundation;  to  attain  fpeedily 
and  effectually  the  complete  Ends  of  Juftice,  according  to  the  real 
Merits  of  the  Cafe. 

My  Brother  Wilmot  tells  me,  that  he  had  the  very  fame 
Queftion  made  before  Him,  upon  the  Oxford  Circuit,  the  laft.  Af- 
fizes :  But  the  Caufe  went  off  upon  another  Point. 

I  am  therefore  glad  that  the  general  Rule  is  now  fettled  ;  and 
that  the  Settling  it,  has  occafioned  no  Expence  or  Delay  to  the  par- 
ticular Parties  in  this  Caufe. 

The  Rule  confequently  was,  That  the  Pojlea  be 
delivered  to  the  Plaintiff,  that  He  might 
have  Judgment. 


Heylyn  and  Others  verf.  Adamfon.  £fl20th 

i758. 

THIS  was  an  Action  on  the  Cafe,  upon  Promifes.  And  the 
firft  Count  in  the  Declaration  was  upon  an  Inland  Bill  of 
Exchange,  drawn  by  Robert  Carrick  and  directed  to  William  Dods, 
dated  the  13th  Day  of  March  1756  ;  Whereby  the  faid  Robert  Car- 
rick required  the  faid  William  Dods  to  pay  to  the  Defendant  or  his 
Order  100/.  at  40  Days  after  Date,  Value  received,  as  advifed  by 
the  faid  Robert  Carrick :  Which  faid  Bill  was  indorfed  by  the  faid 
Defendant  (Eleanor  Adamfo?i)  to  the  faid  Plaintiffs,  and  was  ac- 
cepted by  the  faid  Dods,  but  not  paid  by  by  Him. 

Upon  the  Trial  of  this  Caufe,  before  Lord  Mansfield,  at  the  Sit- 
tings after  laft  Hilary  Term  at  Guildhall,  It  was  proved  on  the  Part 
of  the  Plaintiffs,  That  the  faid  Robert  Carrick  made  the  Bill ;  And 
that  the  Defendant  indorfed  it  to  the  Plaintiffs ;  And  that  the  faid 
William  Dods  accepted  it,  but  afterwards  refufed  Payment ;  And  that 
the  Plaintiffs  thereupon,  on  the  Day  it  became  payable,  carried  it  to 
be  protejled  for  the  Non-payment ;  and  foon  afterwards  brought  the'w 
Action  thereon,  againft  the  Defendant :  But  it  did  not  appear,  on 
the  Trial,  that  the  Drawer  of  the  Bill  had  any  Notice  of  fuch 
Non-payment ;  or  that  any  Demand  of  the  Money  was  ever  made 
-on  Him  before  the  Commencement  of  the  Suit. 

It  was  thereupon  Objected  by  the  Defendant's  Counfel,  "  That 

"  the  Action  would  not  lie  againft  the  Defendant  (the  Indorfer,) 

"  until  a  Demand  of  Payment  had  been  made  upon  the  Draw- 

■"  er  :"  And  as  no  fuch  Demand  was  proved  to  have  been  made 

•on  the  Drawer,  the  Plaintiffs  ought  therefore  to  be  nonfuited. 

Part  IV.  Vol.11.  F  Lord 
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Lord  Mansfield  directed  a  Verdift  to  be  given  upon  the  faid 
firft  Count,  for  the  Plaintiffs,  for  ioo/.  Damages  and  40  Shillings 
Cofts ;  fubjedt  to  the  Opinion  of  the  Court,  "  Whether,  upon  this 
"  Cafe,  the  Plaintiffs  were  intitled  to  recover." 

A  Cafe  was  accordingly  ftated  for  the  Opinion  of  the  Court,  and 
figned  by  Sir  Richard  Lloyd  for  the  Plaintiffs,  and  by  Mr.  Norton 
■for  the  Defendant. 

The  only  Queftion  was,  Whether,  in  an  Acfion  brought  upon 
an  Inland  Bill  of  Exchange,  by  the  Indorfee  againfl  an  Indorfer, 
This  Objection,  "  That  No  Evidence  was  given  at  the  Trial,  of 
"  Notice  to  the  Drawer  of  the  Bill,  or  even  of  making  any  In- 
"  quiry  after  Him"  was  a  Ground  of  nonfuit. 

It  was  argued  on  Tuefday  laft,  (the  14th  Inftant,)  by  Mr. 
Serjeant  Davey  for  the  Plaintiff,  and  Mr.  Rooke  for  the  Defen- 
dant. 

Serjeant  Davey  made  a  Di/lincJion  between  Inland  Bills  of  Ex- 
change, and  Notes  of  Hand.  In  the  latter,  the  Drawer  is  to  be  the 
Payer :  In  the  former,  the  Drawee,  (the  Acceptor  of  the  Bill)  is  to 
pay  it.  So  that  upon  a  Note  of  Hand,  the  Drawer  of  the  Note 
is  the  firjl  Perfon  to  be  reforted  to,  for  Payment :  But  upon  an 
Inland  Bill  oj  Exchange,  the  Acceptor  of  the  Bill,  not  the  Drawer 
is  the  Jirft  Perfon  to  be  reforted  to,  for  Payment  j  (though  the 
Drawer  fhall  indeed  ftand  as  a  collateral  Security  for  his  fo  doing.) 
Therefore  Cafes  upon  promiffory  Notes  are  not  applicable  to  Cafes 
on  Inland  Bills  of  Exchange.  The  Bill-holder  can't  come  upon  the 
Drawer  of  the  Bill,  till  the  Perfon  upon  whom  it  is  drawn  fhall 
either  refufe  to  accept  it,  or  refufe  Payment  after  he  has  once 
accepted  it. 

Every  Indorfement  of  a  Bill  of  Exchange  is  in  the  Nature  of 
a  new  Bill  of  Exchange  :  And  if  there  are  feveral  Indorfers,  they 
All  undertake  "  that  the  Drawee  (the  Acceptor  of  the  Bill,) 
"  fhall  pay  it." 

The  Indorfee  is  a  Stranger  to  the  Drawer  of  a  Bill  of  Exchange: 
He  is  only  concerned  with  the  Acceptor. 

A  Bill  of  Exchange  may  happen  not  to  be  dated  from  any  certain 
Place ;  or  it  may  be  dated  from  a  Place  where  the  Drawer  does  not 
refide ;  as  where  a  Traveller,  calling  at  an  Inn,  takes  up  Money 
there,  and  gives  a  Bill  indorfed  by  his  Landlord. 

And 
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And  it  would  be  vaftly  inconvenient  to  all  the  Parties,  if  it  fhould 
be  holden  necefTary  for  the  Indorfee  to  find  out  or  even  fearch  for  the 
Drawer  of  an  Inland  Bill  of  Exchange,  to  give  him  Notice  "  that 
"  the  acceptor  has  refufed  Payment."  For  the  Security  may  be 
loft,  in  the  Interim,  whilft  fuch  Search  is  making  :  The  Indorfer 
may  break,  before  he  may  be  able  to  find  Him.  But  the  Indorfer 
may  know  where  to  find  him,  or  how  to  apply  to  Him. 

Six  Chief  Juftices  have  been  of  different  Opinions  on  this  Point: 
Three  of  them,  of  one  Opinion ;  Three,  of  another. 

The  9  &  10  W.  3.  c.  17.  was  the  firft  Act  that  gives  Protefts 
for  Non-Payment  of  Inland  Bills  of  Exchange  :  And  the  3  &  4  Ann. 
c.  9.  §.  4.  5.  extends  the  Proteft,  to  the  Cafe  of  Non- Acceptance. 
The  Words  of  both  thefe  Ads  are  remarkable ;  viz.  "  That  the 
"  Proteft  fhall  be  notified  to  the  Party  from  whom  the  Bill 
"  was  received;  Who  fhall  repay  the  fame  with  Intereft  and 
"  Charges." 

The  Inconvenience  may  be  the  fame  (as  to  this  Matter)  upon 
an  Inland  Bill,  as  upon  &  foreign  Bill.  Yet  upon  ^  foreign  Bill,  it 
certainly  is  not  necefTary.  In  1  Strange  44 1 .  Bromley  v.  Frazier, 
'Tr.jG.  1.  on  a  foreign  Bill  of  Exchange,  The  Court,  on  mature 
Deliberation  held,  "  That  a  Demand  upon  the  Drawer  is  ?wt  ne~ 
"  ceffery,  to  make  a  Charge  upon  the  Indorfer;  but  the  Indorfee 
"  has  Liberty  to  refort  to  Either."  It  was  a  Point  then  unfettled. 
In  1  Salk.  131,  133.  there  are,  as  it  is  faid  in  Strange  441.  con- 
tradictory Ooinions  upon  it ;  Which  are  profeffedly  fettled  by  that 
Cafe  of  Bromley  v.  Frazier,  as  the  Book  declares  :  But  thofe  contra- 
dictory Opinions  are  upon  Inland  Bills  of  Exchange.  Indeed  the 
Cafe  of  Bromley  v.  Frazier  (then  directly  under  Coniideration)  was 
upon  a  foreign  One:  But  the  Book  goes  on  thus,  (Which  is  gene- 
ral, and  equally  applicable  to  both  Sorts,)  And  as  to  the  Notion 
that  has  prevailed,  "  that  the  Indorfer  warrants  only  in  Default  of 
"  the  Drawer,"  there  is  no  Colour  for  it :  '  For  every  Indorfer  is  in 
'  the  Nature  of  a  new  Drawer ;  and  at  Nifi  prius  the  Indorfee  is 
'  never  put  to  prove  the  Hand  of  thtfrjl  Drawer,  where  the  Ac- 
'  tion  is  againft  an  Indorfer.  The  Requiring  a  Proteft  for  Non- 
'  AcceptanceT  is  not  becaufe  a  Proteft  amounts  to  a  Demand :  For 
c  it  is  no  more  than  a  giving  Notice  to  the  Drawer,  to  get  his  Ef- 

*  feels  out  of  the  Hands  of  the  Drawee;  who,  by  the  Other's 

*  Drawing,  is  fuppofed  to  have  fufficient  wherewith  to  fatisfy  the 

*  Bill.'  So  that  this  Notion  is  here  exploded,  "  That  the  In- 
"  dorfer  of  a  Bill  of  Exchange  warrants  only  in  Default  of  the 
"  Drawer."  But  Every  Indorfer  warrants  againft  the  Default  of 
■the  Payer. 

In 
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t  The  S«-  jn  the  Cafe  of  J  Hammerton  v.  Mackrell,  M.ioG.  2.  5.  #.  (which 
^l,^v<  Was  fubfequertt  to  the  Cafe  in  I  Strange  441.)  in  an  Action  by  the 
Mackerel:  Indorfee  of  a  promiflbry  Note  againft  the  Indorfer,  The  Objection 
Eat  I  took  it   Was  tna(.  it  was  not  anejo.ed  in  the  Declaration.  "  That  a  Demand 

by  this  Name  i        t-»  r  tvt  • 

ofHamerton.  was  maae  upon  the  Drawer  of  the  Note."  And  it  was  there 
holden  not  neceflary  to  be  alledged  in  the  Declaration.  But  Lord 
Hardwicke  mentioned  the  Opinions  of  Holt,  Macclesfield,  Pratt, 
*  Lord  Ray-  Raymond,  Eyre,  and  King.  Holt,  Eyre,  and  *  Raymond  held  it  to  be 
hekuhe  o  i  nece^ary  •'  Macclesfield,  Pratt,  and  King  were  of  a  contrary  Opi- 
nion of  Mac-  nion  viz.  "  that  it  was  not  neceffary." 

cli  <field  and 

Pratt ;  but  came  over  afterwards  to  that  of  Holt  and  Eyre  ;  (as  Lord  Hardivickc  faid  he  had  been  informed.) 


Thefe  Opinions  feem  to  relate  only  to  Notes  of  Hand :  But  upon 
a  Bill  of  Exchange,  the  Indorfers  are  All  only  Promifers  and  Un- 
dertakers for  the  Payer,  (the  Accepter^)  of  the  Bill  j  and  are  not 
obliged  to  look  after  the  Original  Drawer.  And  Fact  and  Experi- 
ence in  Bufinefs  are  agreeable  to  this  Pofition. 


■*£>' 


Mr.  Rookc,  for  the  Defendant,  infifted  that  upon  an  Action  brought 
by  the  Indorfee  againft  an  Indorfer  of  an  Inland  Bill  of  Exchange, 
the  Plaintiff  ought,  at  the  Trial,  to  prove  Notice  to  and  Demand  of 
Payment  from  the  Drawer  of  the  Bill. 

The  Indorfer  is  only  a  conditio??al  Undertaker  for  the  Drawir 
of  the  Bill,  who  is  the  firft  Contractor :  He  ftands  as  a  Surety  only ; 
and  can  not  be  called  upon,  unlefs  the  Drawer  makes  Default.  It 
is  like  the  Cafe  of  Principal  and  AccefTary  ;  where  the  AcceiTary 
cannot  be  tried  before  the  Principal  :  So  here,  the  Indorfer  cannot 
be  liable,  till  the  Original Contracter  has  failed  in  performing  his 
Contract. 

And  great  Inconvenience  might  follow,  if  this  was  otherwife. 

There  are  feveral  Authorities  which  fully  prove  that  it  is  necef- 
fary. Cafes  in  B.  R.  Temp.  W.  3.  244.  Lambert  v.  Oakes  at  Guild- 
hall; and  1  Ld.  Raym.  443.  Lambert  v.  Oakes,  S.  C.  is  directly  in 
i  Lambert  v.  Point,  i  Salk.  126.  pi.  6.  Anon.  (-}-  probably  S.  C.)  accordingly. 
Pack  1  Salk.  1  Strange  649.  M.  12  G.  1.  Syderbottom  v.  Smith.  Upon  an  Ac- 
527.  pi.  9.  tion  againft  the  Indorfer  of  a  promiflbry  Note,  at  Guildhall,  C.  B. 
S.  C.  indeed  Ld  Ch.  Juft.  Eyre's  Opinion  was,  accordingly,  "  That  the  Plaintiff 
they  are,  All  "  1TlUjl  p,  cve  Diligence  to  get  the  Money  of  the  Drawer  ;  the  In- 
baMy  'the  "  dorfer  onty  warranting  on  his  Default."  And  for  want  of  fuch 
fame  Cafe ;     Proof,  he  diredted  the  Jury  to  find  for  the  Defendant.    2  Strange 

■tnough  two 

of  them  are  placed  under  M.  10.  And  the  other  two  under  P.    11  IF.  3. 

2  I087, 
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1087.  Collins  v.  Butler,  at  Guildhall,  per  Lee,  Ch.  Juft.  It  was  ruled 
accordingly  ;  who  cited  a  Cafe  determined  on  great  Debate  ;  in 
C.  B.  in  P.  4  G.  2. — Due  Diligence  muft  be  (hewn  to  have  been 
ufed  in  inquiring  after  the  Drawer  of  the  Bill  of  Exchange,  before 
the  Money  can  be  recovered  againft  the  Indorfer. 

And  there  is  no  Difference  between  a  Note  of  Hand,  and  a  Bill 
of  Exchange;  other  than  that  the  Drawer  of  the  Note  is  the  exprefs 
Promifer,  and  (as  it  were)  both  Drawer  and  Drawee :  Whereas  on 
a  Bill  of  Exchange,  he  is  only  an  implied  Promifer.  Indeed  on  a 
foreign  Bill  of  Exchange  this  Notice  and  Demand  is  not  neceflary ; 
becaufe  the  foreign  Drawer  is  not  amenable  to  Juftice  here . 

As  to  the  Words  of  the  Statutes  of  9,  10  TV.  3.  &  3,  4  Ann.  they 
do  not  exclude  the  Neceffity  of  giving  Notice  to  the  Drawer  :  Though 
they  add  an  additional  Caution,  "  of  giving  Notice  to  the  Perfon 
"  from  whom  the  Bill  was  received." 

Mr.  Serjeant's  Cafe,  wherein  Mention  is  made  of  the  Six  Chief 
Juftices  differing  in  Opinion,  feems  to  be  taken  from  the  3d  Volume 
of  the  Abridgment  of  the  Law  *.  .         *  See  Mew 

abridgment. 
Vol.  3-  Title,  Merchant  and  Mercbandife,  Pa.  60S.  Note  b.  (which  is  undoubtedly  the  fame  Cafe  cited  by 
the  Serjeant.) 

Serjeant  Davey,  in  Reply — I  agree  that  the  Drawer  of  a  Bill 
of  Exchange  is  only  a  Conditional  Undertaker  for  the  Drawee: 
And  fo  alio  is  the  Indorfer  of  a  Bill  of  Exchange  a  Conditional 
Undertaker  for  the  Drawee :  But  it  does  not  follow,  that  the 
Indorfer  of  a  Bill  of  Exchange  is  only  a  Conditional  Undertaker 
for  the  Drawer. 

The  Cafe  of  Lambert  v.  Oakes  was  upon  a  Note  of  Hand  (accord- 
ing to  Ld.  Raymond:)  And  Ld.  Ch.  J.  Holt's  Opinion  upon  a  Bill, 
of  Exchange,  was  upon  a  Cafe  not  before  him. 

In  the  Cafe  of  Hammerton  v.  Mackrell,  Ld.  Hardwicke  -j-  held  it  ^  The  Serje- 

not  necefTary.  ant  had  been 

mifinformed : 
For  Lord  Hardnxicke  (as  appears  by  my  Note  of  that  Cafe)  did  not  give  or  even  intimate  his  own  Opi- 
nion  upon  that  Point. 

The  Drawee's  Place  of  Abode  is  always  known  upon  a  Bill  of  Ex- 
change j  but  not  the  Drawers. 

The  Court  gave  no  Opinion  at  the  Time  of  this  Argument; 
but  poftponed  it,  in  Order  to  fettle  the  Point  with  Precifion 
and  Certainty. 
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Lord  Mansfield  obferved,  That  the  Confufion  feemed  to 
have  arifen  from  it's  not  being  fettled,  "  Who  is  the  Original 
"  Debtor." 

Mr.  Juft.  Den  1  son  faid,  The  Cafe  of  Hammerton  v.  Mackrell 
was  upon  a  Writ  of  Error  ;  and  the  Judgment  was  affirmed,  upon 
the  Allegation  contained  in  the  Declaration,  of  a  Promise  made 
by  the  Indorfer,  which  (upon  a  Writ  of  Error,)  they  confidered  as 
an  exprefs  Promife :  But  Lord  Hardwicke  did  not  give  his  own  Opi- 
nion at  all,  upon  what  is  now  the  prefent  Queftion. 

Cur.  advis'. 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

His  Lordfhip  faid  He  could  not  perfuade  himfelf  that  there  had 
really  been  fuch  a  Variety  of  Opinions  upon  this  Queftion,  at  Nifi 
frius,  as  had  been  mentioned  at  the  Bar.  But  however  that  may 
be,  It  muft  now  be  determined  upon  the  Nature  of  the  Tranfac- 
tion,  General  Convenience,  and  the  Authority  of  deliberate  Refo- 
lutions  in  Court. 

A  Bill  oj  Exchange  is  an  Order,  or  Command,  to  the  Drawee 
who  has,  or  is  fuppofed  to  have,  Effects  of  the  Drawer  in  his 
Hands,  to  pay.  When  the  Drawee  has  accepted,  He  is  the  Original 
Debtor ;  and  due  Diligence  muft  be  ufed  in  applying  to  him.  The 
Drawer  is  only  liable  in  Default  of  Payment  by  him,  due  Diligence 
having  been  ufed  :  And  therefore  if  the  Acceptor  is  not  called  upon, 
within  a  reafonable  Time  after  the  Bill  is  payable,  and  happens  to 
break,  the  Drawer  is  not  liable  at  all. 

Every  Man  therefore  who  takes  a  Bill  of  Exchange  muft  know 
where  to  call  upon  the  Drawee  j  and  undertakes  to  dem  and  the 
Money  of  Him. 

When  that  Bill  of  Exchange  is  indorfed,  by  the  Perfon  to  whom 
it  was  made  payable ;  as   between  the  Indorfer  and  Indorfee,  it  is 
a  new  Bill  of  Exchange  j  and  the  Indorfer  ftands  in  the  Place  of 
the  Drawer. 

The  Indorfee  undertakes  to  demand  the  Money  of  the  Drawee : 
If  He  neglects,  and  the  Drawee  becomes  infolvent,  the  Lofs  falls 
upon  himfelf.  If  the  Indorfee  is  diligent,  and  the  Drawee  refufes 
'  Payment ;  his  immediate  Remedy  is  againft  the  Indorfer :  And  it 
was  very  properly  obferved,  that  the  Act  of  9,  10^.  3.  requires 
Notice  of  the  Proteft  to  be  given  "  to  the  Perfon  from  whom  the 

"  Bill 
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"  Bill  was  received."  He  may  have  another  Remedy  againft.  the 
firft  Drawer  -t  as  affignee  to,  and  landing  in  the  Place  of  the 
Indorfer. 

The  Indorfee  does  not  truft  to  the  Credit  of  the  Original  Drawer : 
He  does  not  know  whether  fuch  a  Perfon  exifts,  or  where  he  lives, 
or  whether  his  Name  may  have  been  forged.  The  Indorfer  is  his 
Drawer,  and  the  Perfon  to  whom  he  originally  trufted  in  Cafe  the 
Drawee  mould  not  pay  the  Money.  There  is  no  Difference  in  this 
refpect  between  Jereign  and  Inland  Bills  of  Exchange,  except  as  to 
the  Degree  of  Inconvenience :  All  the  Arguments  from  Law, 
and  the  Nature  of  the  Tranfadlion,  are  exactly  the  fame  in  both 
Cafes. 

As  to  foreign  Bills  of  Exchange,  The  Queftion  was  folemnly  de- 
termined by  this  Court,  upon  very  fatisfactory  Grounds,  in  the  Cafe 
of*  Bromley  v.  Frazier — That  was  c  An  Action  upon  the  Cafe  upon  \  Strange  w, 
"  a  foreign  Bill  of  Exchange,  by  the  Indorfee  againft  the  Indorfer:'  y""  7  G*  '• 
and  on  General  Demurrer,  It  was  objected,  "  that  they  had  not 
"  jliewn  a  Demand  upon  the  Drawer,  in  whofe  Default  only  it  is 
"  that  the  Indorfer  warrants."  And  becaufe  '  this  was  a  Point  un- 
'  fettled,  and  on  which  there  are  contradictory  Opinions  in  Salkeld 
1  131  &  133.  the  Court  took  Time  to  confider  of  it.  And  on  the 
*  fecond  Argument,  They  delivered  their  Opinions,  "  That  the 
"  Declaration  was  well  enough  ;  For  the  Defign  of  the  Law  of 
"  Merchants  in  diftinguifhing  thefe  from  all  other  Contracts,  by 
"  making  them  affignable,  was  for  the  Convenience  of  Commerce, 

V  that  they  might  pals  from  Hand  to  Hand  in  the  Way  of  Trade, 
"  in  the  fame  Manner  as  if  they  were  Specie.  Now  to  require 
"  a  Demand  upon  the  Drawer,  will  be  laying  fuch  a  Clog  upon 
"  thefe  Bills,  as  will  deter  every  Body  from  taking  them.  The 
"  Drawer  lives  abroad,  perhaps  in  the  Indies,  where  the  In- 
"  dorfee  has  no  Correfpondent  to  whom  He  can  fend  the  Bill  for 
"  a  Demand ;  or  it  he  could,  yet  the  Delay  would  be  fo  great  that 
"  no  Body  would  meddle  with  them.  Suppofe  it  was  the  Cafe  of 
<c  feveral  Indorfements,  mull  the  lad  Indorfee  travel  round  the 
"  World,  before  he  can  fix  his  Action  upon  the  Man  from  whom 
"  he  received  the  Bill  ?    In  common  Experience,  every  Body  knows 

V  that  the  more  Indorfements  a  Bill  has,  the  greater  Credit  it  bears: 
*'  Whereas  if  thofe  Demands  were  all  neceifary  to  be  made,  it  muffc 
"  naturally  diminifh  the  Value,  by  how  much  the  more  difficult  it 
"  renders  the  Calling  in  the  Money.  And  as  to  the  Notion  that 
"  has  prevailed,  that  the  Indorfer  warrants  only  in  Default  of  the 
"  Drawer,  there  is  no  Colour  for  it :  For  every  Indorfer  is  in  the 
"  Nature  of  a  new  Drawer :  And  at  Nif  prius,  the  Indorfee  is  never 
"  put  to  prove  the  Hand  of  the  firjl  Drawer,  where  the  Adtion  is 
"  againft  an  Indorfer.    The  Requiring  a  Protejl  for  Non-acceptance, 
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"  is  not  becaufe  a  Proteft  amounts  to  a  Demand :  For  it  is  no  more 

"  than  a  giving  Notice  to  the  Drawer  to  get  his  Effects  out  of  the 

"  Hands  of  the  Drawee,  who,  (by  the  Other's  Drawing,)  is  fup- 

"  pofed  to  have  fufncient  wherewith  to  fatisfy  the  Bill." 

Upon  the  whole,  They  declared  themfelves  to  be  of  Opinion, 
"  That  in  the  Cafe  of  a  foreign  Bill  of  Exchange,  a  Demand  upon 
"  the  Drawer  is  not  neceffary,  to  make  a  Charge  upon  the  Indorfer ; 
"  but  the  Indorfee  has  his  Liberty  to  refort  to  Either,  for  the 
w  Money  :  Confequently,  the  Plaintiff  (they  faid),  mufl  have  Judg- 
f  mem." 

Every  Inconvenience  here  fuggefted  holds  to  a  great  Degree, 
and  every  other  Argument  holds  equally,  in  the  Cafe  of  Inland 
Bills  of  Exchange. 

We  are  therefore  All  of  Opinion,  "  That  to  intitle  the  Indorfee 
"  of  an  Inland  Bill  of  Exchange  to  bring  an  Action  againfl  the 
"  Indorfer,  upon  Failure  of  Payment  by  the  Drawee,  it  is  not  ne- 
"  ceffary  to  make  any  Demand  of,  or  Inquiry  after,  the  firft 
"  Drawer." 

The  Law  is  exactly  the  fame,  and  fully  fettled,  upon  the  Ana- 
logy of  Promiffory  Notes  to  Bills  of  Exchange  ;  which  is  very  clear, 
when  the  Point  of  Refemblance  is  once  fixed. 

While  a  Promiffory  Note  continues  in  its  original  Shape  of  a 
Promife  from  One  Man  to  pay  to  another,  it  bears  no  Similitude  to 
a  Bill  of  Exchange.  When  it  is  indorfed,  the  Refemblance  begins  : 
For  then,  it  is  an  Order,  by  the  Indorfer,  upon  the  Maker  of  the 
Note,  (his  Debtor,  by  the  Note,)  to  fay  to  the  Indorfee.  This  is 
the  very  Definition  of  a  Bill  of  Exchange. 

The  Indorfer  is  the  Drawer  ;  the  Maker  of  the  Note  is  the  Ac- 
ceptor ;  and  the  Indorfee  is  the  Perfon  to  whom  it  is  made  payable. 
The  Indorfer  only  undertakes,  in  Cafe  the  Maker  of  the  Note  does 
not  pay.  The  Indorfee  is  bound  to  apply  to  the  Maker  of  the  Note : 
He  takes  it  upon  that  Condition ;  and  therefore  muft,  in  all  Cafes, 
know  who  he  is,  and  where  he  lives ;  And  if,  after  the  Note  be- 
comes payable,  He  is  guilty  of  a  Neglect,  and  the  Maker  becomes 
infolvent,  He  lofes  the  Money  and  cannot  come  upon  the  Indorfer 
at  all. 

Therefore,  before  the  Indorfee  of  a  Promiffory  Note  brings  an  Ac- 
tion againft  the  Indorfer,  He  muft  fhew  a  Demand,  or  due  Dili- 
gence to  get  the  Money  from  the  Maker  of  the  Note ; — juft  as  the 
Pei  fon  to  whom  the.  Bill  of  Exchange  is  made  payable  muft  fhew 
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a  Demand,  or  due  Diligence  to  get  the  Money  from  the  Acceptor, 
before  he  brings  an  Action  againft  the  Drawer.  This  was  deter- 
mined by  the  whole  Court  of  Common  Pleas,  upon  great  Con- 
fideration,  in  Pafch.  4  G.  2  ;  as  cited  by  my  Ld.  Ch.  J.  Lee  in  the 
Cafe  of  *  Collins  v.  Butler.  *  2  Strange 

1087.   u  G. 

2. 
So  that  the  Rule  is  exactly  the  fame  upon  PromifTory  Notes,  as  it 

is  upon  Bills  of  Exchange  ;  and  the  Confufion  has,  in  part,  arifen 

from  the  Maker  of  a  PromifTory  Note  being  called  the  Drawer  r 

Whereas,  by  Comparifon  to  Bills  of  Exchange,  the  Indorfer  is  the 

Drawer. 

All  the  Authorities,    and  particularly  Ld.  Hardwicke,    in   the 
Cafe  of  Hammerton  v.  Mackerell,  M.  10  G.  2.  (according  to  my 
Brother  Denifoti's  State  of  what  his  Lordfhip  faid,)  put  Promijfory 
Notes  and  Inland  Bills  of  Exchange  juft  upon  the  -f  fame  Footing  :  ^  Uy  N0teof 
And  the  ^  Statute  exprefly  refers  to  Inland  Bills  of  Exchange.  that  Cafe  is 

exaftly  agree- 
able {  viz.  "  Promiflbry  Notes  feem  to  me  to  be  put  upon  the  fame  Foot  as  Inland  Bills  of  Exchange.' 
X  V.  3,  4  Ann.  c.  9. 

But  the  fame  Law  muft  be  applied  to  the  fame  Reafon  ;  to  the 
Subjlantial  Refemblance  between  PromifTory  Notes,  and  Bills  of  Ex- 
change ;  and  not  to  the  fame  Sound,  which  is  equally  ufed  to  de- 
fcribe  the  Maker  of  Both. 

My  Ld.  Ch.  J.  Holt  is  quoted  as  being  of  Opinion,  "  that  in  Ac- 
"  tions  upon  Bills  of  Exchange,  it  is  neceffary  to  prove  a  Demand 
"  upon  the  Drawer."  For  Proof  of  this,  the  principal  Cafe  re- 
ferred to,  is  that  of  Lambert  v.  Oakes,  reported  in  three  Books : 
1  Ld.  Raym.      1  Salk.  and  1 2  Mod. 

In  1  Ld.  Raym.  443,  It  appears  manifeflly,  that  the  Queftion 
arofe  upon  a  PromiJJ'ory  Note.  "  R.  figned  a  Note  under  his 
"  Hand,  payable  to  Oakes,  or  his  Order  ;  Oakes  indorfed  it  to 
"  Lambert ;  upon  which,  Lambert  brought  the  Action  for  the 
"  Money  againft  Oakes.  Per  Holt,  Ch.  J.  He  ought  to  prove  that 
"  he  had  demanded  or  done  his  Endeavour  to  demand  this  Money 
"  of  R,  before  he  can  fue  Oakes  upon  the  Indorfement.  The 
<c  fame  Law,  if  the  Bill  was  drawn  upon  any  other  Perfon,  payable 
"  to  Oakes  to  Order."  That  is,  A  Demand  muft  be  made  of  the 
Perfon  upon  whom  the  Bill  is  drawn.  And  other  Parts  of  the 
Cafe  manifeftly  fhew  this  to  have  been  the  Meaning.  For  my  Ld. 
Ch.  J.  Holt  is  reported  to  have  faid,  "  The  Indorfement  will  fub- 
"  jedt  the  Indorfer  to  an  Action  ;  becaufe  it  makes  a  new  Contract, 
"  in  Cafe  the  Perfon  upon  whom  it  is  drawn  does  not  pay  it." 
§  Again,  "  If  the  Indorfee  does  not  demand  the  Money  payable  by  $  Pa~ 44+* 
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"  the  Bill,  of  the  Per/on  upon  whom  it  is  drawn,  in  convenient 
"  Time,  and  afterwards  he  fails,  the  Indorfer  is  not  liable." 

*  1  Salk.  1 27.      In  *  Salkeld,  the  Cafe  is  confounded :  It  is  ftated  to  be  a  Bill  of 

it»rf*r       Exchange,  and  "  that  the  Demand  mull  be  rm  le  upon  the  Drawer, 

Pad,)  ft.  9.    "  cr  />/;//  upon  whom  it  was  drawn."    My  Ld.  Ch.  J.  Holt  had  faid 

that  a  Demand  muft  be  made  of  the  Maker  of  a  PromifTory  Note, 

(calling  him  the  Drawer  -,)  And  in  the  Cafe  of  a  Bill  of  Exchange, 

of  him  upon  whom  the  Bill  is  drawn.     The  Report  jumbles  both 

together,  as  applied  only  to  a  Bill  of  Exchange  j  milled,  I  dare  fay, 

by  the  Equivocal  Sound  of  the  Term  Drawer,  and  by  the  Chief 

Juftice's  Reafoning  in  the  Cafe  of  a  PromifTory  Note,  from  the 

+  Note.  The  Law  upon  Bills  of  Exchange,  -f- 

Report    in 

1  Salk.  126.  pi.  6.  is  much  more  ftrong  and  explicit :  But  it  is  fliort,  anonymus,  and  a  mere  Ioofe  Scrap,  by 

the  fame  Reporter,  who  was  manifeftly  unclear  about  the  Cafe,  (being  S.  C.  with  pi.  9.) 

In  1 2th  Modern  244.  The  Cafe  is  miftaken  too ;  and  flared  as 
upon  a  Bill  of  Exchange,  and  as  a  Determination  "  that  there  muft. 
"  be  a  Demand  upon  the  Drawer  of  the  Bill  of  Exchange  :"  And 
yet  the  Report  itfelf  fhews  demonftrably,  that  what  was  faid  by  my 
Lord  Ch.  j.  Holt  was  applied  to  the  Maker  of  a  PromiJJory  Note, 
(calling  him  the  Drawer.)  For  the  Report  makes  Him  argue — 
"  — So  if  the  Bill  was  drawn  on  any  other  Perfon,  payable  to  Oakes 
"  or  Order :"  Which  fhews  that  the  Cafe  in  Judgment  was  not  a 
Bill  drawn  upon  another  Perfon,  but  payable  only  to  Oakes,  by  R. 

HIMSELF. 

It  feems  to  Me,  as  if  my  Ld.  Ch.  J.  Holt,  in  that  Cafe,  had  con- 
fidered  the  Drawee  of  a  Bill  of  Exchange  in  the  fame  Light  as  the 
Maker  of  a  PromiJJory  Note  :  But  loofe  and  hafty  Notes,  mifled  by 
Identity  of  Sound,  have  mifapplied  what  was  faid  of  the  Drawer  of 
a  PromiJJory  Note  to  the  Drawer  of  a  Bill  of  Exchange  ;  and  to  fuch 
a  Degree  mifapplied  it,  that  two  Reports  out  of  the   ||   three  have 

I  There  fcem  ftated  the  Queftion  as  arifing  upon  a  Bill  of  Exchange,  which  is 

ports  of  s.c.  nianifeftly  otherwife. 

or   at  lead  of 

s.p.  (A'.  Note  But  be  this  Conjecture  as  it  may,  We  are  All  of  Opinion  "  That 
and 'on  11.  "  m  Aclions  upon  Inland  Bills  of  Exchange,  by  an  Indorfee  againft 
67S.)  "  an  Indorfer,  the  Plaintiff  mujl  prove  a  Demand  of,  or  due  Dili— 

"  gence  to  get  the  Money  from,  the  Drawee  (or  Acceptor  j) 
"  but  need  not  prove  any  Demand  of  the  Drawer  :  And  that  in 
"  Adions  upon  PromiJJory  Notes,  by  an  Indorfee  againft  the  Indor- 
"  fer,  the  Plaintiff  muft  prove  a  Demand  of,  or  due  Diligence  to 
"  get  the  Money  from  the  Maker  of  the  Note." 

Accordingly,  The  Rule  was,  That  the  Pojlea 
be  delivered  to  the  Plaintiff. 

Rex 
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Rex  verf.  Mallinfon.  wdm/day 

2  2d  November 


T 


HIS  was  upon  a  Conviction  for  killing  ten  Trouts. 


1758. 


The  Conviction  fets  forth  that  One  John  Keap,  of  &c,  came  be- 
fore the  Juftice  of  Peace,  and  gave  Information  that  the  Defendant 
Thomas  Mallinfon,  of  &c,  Taylor  j  not  having  any  Lands  and  Tene- 
ments or  other  Eftate  of  Inheritance  in  his  own  Right  nor  in  the 
Right  of  his  Wife,  of  the  clear  yearly  Value  of  100/,  or  for  Term 
of  Life  ;  nor  having  any  Leafe  or  Leafes  of  99  Years  or  for  any 
longer  Term,  of  the  clear  yearly  Value  of  150/j  nor  being  the  Son 
and  Heir  apparent  of  an  Efquire  or  other  Perfon  of  higher  Degree  j 
nor  being  Owner  or  Keeper  of  any  Foreft  Park  Chafe  or  Warren 
being  flocked  with  Deer  or  Conies,  for  his  own  necefTary  Ufe,  in 
refped  of  fuch  Foreft  Park  Chafe  or  Warren  ;  nor  being  Lord  of 
any  Manor  or  Royalty,  nor  Game-keeper  of  any  Lord  or  Lady  of  any 
Lordfhip  or  Manor,  duely  made  conftituted  or  appointed,  with 
Power  or  Authority  to  take  kill  or  deftroy  the  Game  in  or  upon  any 
fuch  Lordfhip  or  Manor  ;  nor  being  a  Maker  or  Seller  of  any  Nets 
Angles  Leaps  Piches  or  other  Engines  for  the  taking  of  Fifb  ;  nor 
being  Own  ;:r  of  any  River  or  Fijhery ;  nor  being  a  Fijherman 
lawfully  authorized  to  fifh  with  Nets  in  navigable  Rivers  or  Waters, 
nor  an  Apprentice  to  any  fuch  Fifherman ;  nor  in  any  wise  what- 
soever impoivered  authorized  or  qualified  by  the  Laws  of  this 
Realm,  either  to  take  kill  or  deftroy  any  Sort  of  Fifh  Fowl  or 
other  Game  whatfoever,  either  for  himfelf  or  for  any  other  Perfon 
or  Perfons  whomfoever,  nor  to  keep  or  ufe  any  Greyhound  Setting- 
Dog  Hays  Lurchers  Tunnels  Nets  or  any  oth^r  Engine  to  kill  oiid 
deftroy  the  Game;  on  the  27th  oi  June  ,1  G.  2.  at  Golcarr  afore- 
faid  within  the  faid  Riding,  Did,  with  a  certain  Net,  unlawfully 
take  and  kill  ten  Fifb,  that  is  to  fay  ten  Trouts,  contrary  to  the  Form 
of  the  Statute  in  fuch  Cafe  made  and  provided.  Whereupon  the  faid 
Thomas  Mallinfon,  afterwards,  on  the  faid  27th  Day  of  June  in  the 
Year  aforefaid,  had  Notice  of  the  faid  Information  and  of  the  Of- 
fence therein  charged  upon  him  as  aforefaid  ;  and  was  then  and  there 
in  due  Manner  fummoned  to  be  and  appear  before  the  faid  Juftice 
at  his  Dwelling-houfe  in  M.  aforefaid  in  the  faid  Weft-Riding, 
immediately  upon  his  Receipt  of  that  Summons,  to  make  his 
Defence  againft  the  faid  Charge  contained  in  the  faid  Information : 
But  the  faid  Thomas  Mallinfon  negleBeth  to  appear,  and  doth  not  ap- 
pear before  the  faid  Juftice,  nor  make  any  Defence  againft  the  faid 
-Charge ;  but  maketh  Default  therein.  Wherefore  the  faid  Juftice, 
afterwards,  that  is  to  fay  on  the  12th  Day  of  July  31  G.  2.  at  his 
above-mentioned  Dwelling-houfe  in  M.  aforefaid  in  the  faid  Weft- 
Riding, 
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Riding,  the  faid  Thomas  Mallinfon   having   so  been  fummoned,  and 
having  hitherto  neglected  to  appear  or  make  any  Defence  againft  the 
faid  Charge,  doth   proceed  to  examine  the  Truth  of  the  Charge 
aforefaid  in  the  faid  Information  contained.     And  hereupon  John 
Whitelev  of  Golcarr  aforefaid  Cordwainer,  being  a  credible  Witnefs, 
cometh  before  the  faid  Juftice  in  his  proper  Perfon,  and  before  the 
faid  Juftice  upon  his  Corporal  Oath  upon  the  Holy  Evangelifts  of 
God  to  him  then  and  there  adminiftered  by  the  faid  Juftice,  de- 
pofeth  fweareth  and  upon  his  faid  Oath  affirmeth  and  faith  That 
the  faid  Thomas  Mallinfon,  not  having  any  Lands  and  Tenements  or 
other  Eftate  of  Inheritance  in  his  own  Right  nor  in  the  Right  of 
his  Wife,  of  the  clear  yearly  Value  of  l  oo 7,  or  for  Term  of  Life  ; 
nor  having  any  Leafe  or  Leafes  of  99  Years  or  for  any  longer  Term, 
of  the  clear  yearly  Value  of  150/;  nor  being  the  Son  and  Heir  appa- 
rent of  an  Efquire,  or  other  Perfon  of  higher  Degree ;  nor  being 
Owner  or  Keeper  of  any  Foreft  Park  Chafe  or  Warren  being  ftocked 
with  Deer  or  Conies  for  his  own  neceffary  Ufe  in  refpedl  of  fuch 
Foreft  Park  Chafe  or  Warren  ;  nor  being  Lord  of  any  Manor  or 
Royalty,  nor  Game-keeper  of  any  Lord  or  Lady  of  any  Lordfhip  or 
Manor,  duely  made  conftituted  or  appointed  with  Power  or  Au- 
thority to  take  kill  or  deftroy  the  Game  in  or  upon  any  fuch  Lord- 
fhip or  Manor ;  nor  being  a  Maker  or  Seller  of  any  Nets  Angles 
Leaps,  Piches  or  other  Engines  for  the  taking  ofFifh;  ncr  being 
Owner  or  Occupier  of  any  River  or  Fifjery;  nor  being  a  Fisherman 
lawfully  authorized  to   fifh  with  Nets   and  Engines  in   navigable 
Rivers  or  Waters ;  nor  an  Apprentice  to  any  fuch  Fifherman ;  nor 
in   any  wise  whatsoever  impowered  authorized  or  qualified  by 
the  Laws  of  this  Realm,  either  to  take  kill  or  deftroy  any  Sort  of  Fifh 
Fowl  or  other  Game  whatfoever,  either  for  himfelf  or  for  any  other 
Perfon  or  Perfons   whatfoever,  nor  to  keep  or  ufe  any  Greyhound 
Setting-Dog  Hayes  Lurchers  Tunnels  Nets  or   any  other  Engine  to 
kill  and  deftroy  the  Game;  on  the   27th  Day  of  June  in  the  31ft 
Year  aforefaid,  in  Golcarr  aforefaid  in  the  faid  Riding,  did,  with  a 
certain  Net,  unlawfully  take  and  kill   ten  Fifh,  that  is  to  fay,  ten 
Trouts,  contrary  to  the  Form   of  the   Statute  in  fuch  Cafe  made 
and  provided.     And  thereupon  the  faid  Thomas  Mallinfon,  en  the 
j  2th  Day  of  July  aforefaid  in  the  Year  aforefaid,  is  duely  convi&ed 
before   the  faid  Juftice,  of  the  Offence  aforefaid  in  the  faid  Infor- 
mation contained  and  therein  charged  upon  him,  by  the  Oath  of 
one  credible  Witnefs,  the  aforefaid  John  JVhiteley,  according  to  the 
Form  of  the  Statute  in  fuch  Cafe  made  and  provided.     It  is  there- 
fore adjudged  by  the  faid  Juftice,  That  the  faid  Thomas  Mallinfon 
is  guilty  of  the  Offence  aforefaid  in  the  faid  Information  contained  ; 
and  is  hereby  convicted  thereof,  according  to  the  Form  of  the  Sta- 
tute in   fuch  Cafe  made  and  provided;  And  that  the  faid  Thomas 
Mallinfon   hath  forfeited  the  Sum  of  Five  Pounds  for   his  Offences 
mforefaid ;  that  is  to  lay  Ten  Shillings  a  piece  for  every  and  each 
2  of 
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of  the  abovementioned  Fifh  fo  taken  and  killed  by  the  faid  Tho- 
mas Mallinfon  as  aforefaid,  amounting  together  to  the  faid  Sum  of 
5/5  to  be  levied  and  diftributed  according  to  the  Form  of  the 
Statute  in  fuch  Cafe  made  and  provided.     In  Witnefs,  &c. 

Mr.  Norton,  on  Behalf  of  the  Defendant,  made  feveral  Objections 
to  this  Conviction. 

1  ft.  The  Summons  is  bad,  as  fet  out,  (though  indeed  it  was  not 
neceffary  to  have  fet  it  out  at  all.)  It  is  "  to  appear  immediate- 
**  ly;"  which  is  not  a  reafanabk  Summons,  i  Strange  261.  Rex 
v.  John/on.  An  Objection  of  this  Sort  was  taken  to  a  Summons 
"  to  appear  on  the  fame  Day."  It  received  indeed  a  fatisfactory 
Anfwer,  from  a  Fact ;  viz.  the  Defendant's  having  there  actually 
appeared  to  it,  and  made  a  Defence :  Which  Appearance  and  De- 
fence cured  all  Defects  in  the  Summons. 

2d.  Objection.  Here  is  not  a  full  negative  Adjudication  of  the 
Defendant's  Want  of  Qualification:  For  here  it  is  not  ftated 
"  That  the  Defendant  bad  not  the  Licence  or  Co  n  s  e  n  t  of  the  Owner." 
And  as  this  effential  Circumftance  is  omitted,  the  General  Alle- 
gation, of  his  "  taking  and  killing  the  Fifh  unlawfully  and  again/! 
*'  the  Statute"  is  not  fufficient.  V.  ante  Fa.  154,  155.  Rex  v. 
Jar-vis,  H.  30  G.  2. 

3d  Objection.  It  might  be  his  own  Fifh  and  in  his  own  Pond, 
for  Aught  that  appears  to  the  contrary :  For  it  is  only  alledged 
"  That  he  killed  ten  Trouts  at  fuch  a  Place." 

The  Conviction   feems  to  be   intended   upon  *  4,  5  TV.  3.  c.  *  Itfeems 

■&y    j'    J'  hive  been 

intended  to  be  grounded  on  ?e,  23  C.  2.  c.  25.  §.  7:   And  not  upon  4,  5  W.  &  M. 

Mr.  Yates  contra,  for  the  Profecutor. 

ift.  No  precife  Time  of  Appearance  is  requifite  to  be  fixed  by 
the  Summons :  And  this  gives  a  larger  Latitude,  than  if  a  Day 
and   Hour  had   been   fixed  j  for   it  means  only,  "  as  foon  as  he 


2d!y.  Though  this  Omiffion  of  his  not  having  the  Confent  of 
the  Owner,  cannot  be  fupported  upon  the  Statute  of  22,  23  C.  2. 
c.  25.  §.  7 ;  Yet  it  may,  upon  that  of  4,  5  W.  &  M.  c.  23 ;  which 
fays  only — "  If  any  Perfon  not  qualified  by  the  Laws  of  this  Land." 
(K  §  3.)  And  the  Court  will  not  prefume  a  Qualification.  As  in  a 
Conviction  upon  the  Gin-Act,  in  the  Cafe  of  Rex  v.  Brian,  2 
Strange  1101,  The  Court  would  not  prefume  that  the  Gin  was 

Part  IV.  Vol.  II.  I  fold 
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fold  to  be  ufed  in  Medici  fie.  Rex  v.  Theed,  M.  1 1  G.  I .  in  2  Lord 
Raym.  1375.  and  in  1  Strange  608.  The  Conviction  was  prefumed 
to  be  right ;  as  it  did  not  appear  to  be  wrong. 

3dly.  The  fame  Anfwer  holds ;  viz.  "  That  the  Court  will 
"  not prefume  that  the  Fifli  were  the  Defendant's  own,"  or  "  That 
"  he  killed  them  in  his  own  Pond." 

Lord  Mansfield — This  Conviclion  is  clearly  bad. 

The  Offence  provided  againft  by  the  Act  of  22,  23  C.  2.  c.  25. 
is  Stealing  Fifh  ;  Taking  it  without  the  Licence  or  Confent  of  the 
Owner.  The  Jurisdiction  given  to  the  Juftice  of  Peace  is  over 
every  fuch  Offender  or  Offenders  in  ftealing  taking  or  killing  Fifh  : 
(V.  §.  7.)  Taking  and  Killing,  in  the  Intention  of  this  Statute, 
means  stealing.  But  this  Man  is  not  convicted  of  any  Offence. 
For  he  is  not  charged  with  Stealing,  nor  even  with  taking  and 
killing  the  Fifh  of  another  Per/on,  or  in  another  Perfon's 
Pond.  The  Offence  fpecified  in  the  Statute  is  Taking  it  "  with- 
"  out  the  Licence  or  Confent  of  the  Lord  or  Owner  of  the  Water." 
But  it  may  be  his  own  Pond,  and  his  own  Fifh,  for  any  Thing  that 
appears  to  the  contrary,  in  the  prefent  Cafe. 

Therefore,  if  there  was  no  other  Fault  in  it,  it  is  effentially  bad, 
for  this  Reafon  alone. 

Mr.  Juft.  Den  1  son — It  \s  full  of  Faults  :  But  this  alone  would 
be  fatal.  It  does  not  appear  that  the  Fifli  he  killed,  were  not  his 
own,  or  killed  in  his  own  Ponds. 

Mr.  Juft.  Foster — The  Offence  intended  by  the  Act  is  the 
Invadi?ig  another  Man's  Property.  But  there  is  no  fuch  Charge 
here  upon  this  Man,  as  invading  the  Property  of  Another. 

Mr.  Juft.  Wilmot — This  Conviclion  is  bad,  for  the  Faults 
that  have  been  mentioned,  and  for  a  great  many  others :  It  is  bad 
throughout. 

Per  Cur.  unanimoufly, 

Conviction  quashed. 


Gofs 
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Gofs  and  Another  verf.  Withers, 
lidem  verf.  Eundem. 

THIS  was  a  fpecial  Cafe,  from  the  Sittings  in  London,  upon 
two   Actions,  on  two  diftindl   Policies  of  Infurance ;    one, 
upon  a  Ship  ;  and  the  other,  upon  the  Loading. 

The  former  was  an  Infurance  upon  the  David  and  Rebeccah,  at 
and  from  Newfoundland  to  her  Port  of  Difcharge  in  Portugal  or 
Spain,  without  the  Streights,  or  Engla?td ;  to  commence  from  the 
Time  of  her  beginning  to  load  at  Newfoundland,  for  either  of  the 
abovenamed  Places :  And  it  was  upon  the  Body,  Tackle,  Apparel, 
Ordnance  &c.  &c.  of  the  Ship  ;  beginning  the  Adventure  at  New- 
foundland; and  to  continue  during  her  Abode  there,  and  until  the 
faid  Ship,  with  all  her  Ordnance,  Tackle  &c.  fhould  be  arrived  at 
her  Port  of  Difcharge  as  aforefaid,  and  until  She  mould  have  been 
moored  at  Anchor  24  Hours  in  Safety.  It  was  to  be  lawful  for 
the  Ship  to  touch  at  and  ftay  in  any  Port  whatfoever,  without  Pre- 
judice to  the  Infurance.  The  Ship  was,  by  Agreement,  to  be 
valued  at  the  Sum  fubferibed,  without  further  Account.  And  in 
Cafe  of  Lofs  or  Misfortune,  it  was  to  be  lawful  for  the  AfTured, 
their  Servants  &c,  to  fue  labour  and  travel,  for  in  or  about  the  De- 
fence Safeguard  and  Recovery  of  the  Ship,  or  any  Part  thereof, 
without  Prejudice  to  the  Infurance :  To  the  Charges  whereof  the 
Infurers  were  to  contribute,  pro  Rata.  The  Infurance  was  to  be 
at  10  Guineas  per  Cent.  And  in  Cafe  of  Lofs,  to  abate  2  I.  per 
Cent,  and  in  Cafe  of  Average- Lofs  not  exceeding  5  /.  per  Cent,  to 
allow  Nothing  towards  fuch  Lofs.  And  if  the  VefTel  difcharged 
without  the  Streights,  excepting  the  Bay  of  Bifcay,  2  Guineas  per 
Cent,  was  to  be  returned :  And  if  She  failed  with  Convoy,  and  ar- 
rived, 2  Guineas  more  per  Cent,  was  to  be  returned.  The  Plain- 
tiffs declared  upon  a  total  Lofs,  by  Capture  by  the  French. 

The  Policy  declared  upon,  in  the  other  Action,  was  an  Infurance 
upon  any  kind  of  lawful  Goods  and  Merchandizes,  loaden  or  to  be 
loaden  on  board  the  aforefaid  Ship :  Which,  for  7  /.  7  s.  infured 
70  /.  And  the  Declaration  alledged  that  divers  Quantities  of  Fifh 
and  other  lawful  Merchandizes  to  the  Value  of  the  Money  infured 
were  put  on  board,  to  be  carried  from  Newfoundland  to  her  Port 
of  Destination,  and  fo  continued,  (except  fuch  as  were  thrown  over- 
board as  is  aftermentioned,)  till  the  Lofs  of  the  Ship  and  Goods. 
The  Declaration  then  avers  that  i  of  the  faid  Goods  were  neceffarily 
thrown  overboard,  in  a  Storm,  to  preferve  the  Ship  and  the  Reft  of 
the  Cargo :  After  which  Jcttizon,  the  Ship  and  the  Remainder  of 
the  Goods  was  taken  by  the  French. 

There 
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There  was  another  Count  in  this  Declaration,  for  Money  had  and 
received  to  the  Ufe  of  the  Plaintiffs. 

The  Cafe  ftates  That  the  Ship  departed  from  her  proper  Port ; 
and  was  taken  by  the  French  on  the  23^  of  December  1756  ;  And 
that  the  Majier  Mates  and  all  the  Sailors,  except  an  Apprentice  and 
Landman,  were  taken  out  and  carried  to  France.  That  the  Ship 
remained  in  the  Hands  of  the  Enemy  8  Days;  and  was  then 
retaken  by  a  Britijh  Privateer,  and  brought  in  on  the  1  Sth  of  Ja- 
nuary to  Milford-Haven ;  And  that  immediate  Notice  was  given  by 
the  Affured  to  the  Affurers,  with  an  Offer  to  abandon  the  Ship  to 
their  Care.  It  was  alfo  proved  at  the  Trial,  That  before  the  Ta- 
kin?  by  the  Enemy,  a  violent  Storm  arofe  at  Sea  ;  which  firft  fepa- 
rated  the  Ship  from  her  Convoy,  and  afterwards  difabled  her  Jo  far 
as  to  render  her  incapable  of  proceeding  on  her  deftined  Voyage, 
without  going  into  Port  to  refit. 

It  was  alfo  proved,  That  part  of  the  Cargo  was  thrown  over- 
board in  the  Storm  ;  and  the  Reft  of  it  was  fpoiled  whilfl  the  Ship 
lay  at  Milford-Haven,  after  the  Offer  to  abandon,  and  before  She 
could  be  refitted.  And  the  Affured  proved  their  Intereft  in  the  Ship 
and  Cargo,  to  the  Value  infured. 

Several  Queftions  arifing  upon  the  Trial  of  the  firft  of  the  faid 
Caufes,  It  was  agreed  that  the  Jury  fhould  bring  in  their  Verdict,  in 
both  Caufes,  for  the  Plaintiffs,  as  for  a  total  Lofs ;  Subject  however, 
to  the  Opinion  of  the  Court  on  the  following  Queftions,  viz. 

1  ft.  Whether  this  Capture  of  the  Ship  by  the  Enemy,  was  or 
was  not  such  a  Lofs  as  that  the  Infurers  became  liable  thereby  : 

2dly.  Whether,  under  the  feveral  Circumftances  of  this  Cafe, 
the  Affured  had  or  had  not  a  Right  to  abandon  the  Ship  to  the 
Infurers,  after  She  was  carried  int©  Milford-Haven. 

This  Cafe  was  twice  argued  ;  viz.  firft,  on  Tuefday  6th  June 
1758,  by  Mr.  Morton  pro  £>uer\  and  Mr.  Serjeant  Davy  pro  Def: 
And  again,  on  Friday  10th  November  1758,  by  Mr.  Norton  pro 
^uer',  and  Sir  Richard  Lloyd  pro  Def. 

Mr.  Morton  and  Mr.  Norton,  on  Behalf  of  the  Plaintiffs,  argued 
for  the  Affirmative,  in  both  Queftions. 

They  previoufly  diftinguiihed  between  Cafes  difputed  between  In- 
furers and  Infured,  and  thofe  between  Owners  and  Recaptors  j  and 
obferved  that  This  is  a  mere  Contract  between  the  Parties. 

3  Firft 
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Firft  Point — This  is  fuch  a  total  Lofs,  as  renders  the  Infurers™1  re- 
liable to  anfwer  for  it. 

They  faid  they  would  confider  (ift.)  What  an  InJUrance  is;  and 
(zdly.)  What  a.  Capture  by  an  Enemy,  is. 

1  ft.  The  Definition  of  an  Injur ance  is  in  Bynkerjkoek 's  Quaflimts 
publici  Juris,  Lib.  i .  cap.  2 1 . 

2dly.  A  Capture  is,  when  there  is  no  juft  Ground  of  Hope  of  re- 
covering the  Ship  ;  Then  it  becomes  the  Property  of  the  Captor. 
Grotius  L.  3.  c.  6.  pa.  814.  De  jure  belli  &  pads.  "  'Tunc  enim 
"  defperari  incipit  Re cupe ratio  &c." 

And  the  Period  of  Time  of  the  Detention  is  another  Rule ;  viz. 
being  24  Hours  in  Potefate  bo/lium.     Indeed  fubfequent  Writers  do 
not  fix  it  fo  precifely  :  But  they  are  then  treating  only  upon  *  Sal-*  v-  29  G- z- 
vage.     Bynkerjkoek,  indeed,    differs  in  the  Previijfes,  Lib.  1.  c.  4.  r\3+'  ^th5e72" 
§>uafio?ies  juris  publici :  But  both  agree  in  the  Conclufon  ;  For  he  Prize  Aft,) 
alio  puts  it  upon  the  Despair  of  the  Recovery  of  the  Ship,  which  direas, 
And  this  Hope,  or  Defpair,  muff  be  a  reafonable  and  juft  One;ShJ     ^1^ 
not  a  whimfical  and  arbitrary  Fancy,  or  a  mere  Wifh.  rettoredtothe 

Owners,  they 

This  Veffel  was  8  Days  in  PofTeflion  of  the  Enemy;  near  ala„™°n  p"rg. 
Month,  out  of  the  Power  of  the  Owners,  (the  Infured  ;)  and  almoft  portion  to  the 
all  the  Hands  taken  out.     So  that,  by  the  Terms  and  Intent  of  theTime.th^ 

*  ■   *  were  in  the 

Infurance  (which  muft  be  taken  favourably  for  the  Infured,)  this  Pofleffion  of 
Voyage  muft  be  taken  to  have  been  totally  defeated  to  the  Infurers  ;the  Enemy." 
the   Adventure    totally   ftopt ;    and    confequently,    the   Condition 
broken,  as  between  the  Infurers  and  the  Infured. 

And  this  is  different  from  Cafes  of  Salvage,  where  the  Pro- 
perty is  not  altered ;  but  the  Marine  Law  only  determines  what  fhall 
be  paid  by  the  Owner,  for  the  Salvage. 

This  is  a  total  Lofs :  It  was  fo  long  in  PofTeflion  of  the  Enemy 
that  the  Spes  recuperandi  was  gone. 

Though  this  Ship  was  not  carried  into  Port,  nor  within  the  Ene- 
my's Fleet,  yet  it  was  8  Days  in  PoJeJ/ion  of  the  Enemy ;  and  ie 
might  have  been  as  many  Months.  And  the  Spes  recuperandi  would 
be  as  abfolutely  gone,  as  if  it  had  been  carried  into  the  Enemy's 
Fleet :   Out  of  which,  it  might  poffibly  be  immediately  retaken. 

Therefore  the  being  carried  infra  Prafidia  of  the  Enemy  cannot 

be  the  true  Rule.     But  the  true  and  certain  Rule  muft,  in  reafon 

Part  IV.  Vol.  II.  K  be, 
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be,  where  the  Spes  recuperandi  is  gone.  Indeed  the  being  carried 
infra  Prafidia  may,  in  many  Cafes,  be  an  Evidence  of  this. 

Now  upon  the  State  of  the  prefent  Cafe,  all  Hope  of  Retaking 
was  totally  loft  and  gone. 

However,  the  Principle  of  this  Cafe  is  not  new.     For  by  Common 

Law,  the  Thing  taken  from  the  Owner  in  War  is  gone,  unlefs  the 

Owner  makes  frefh  Purfuit:  And  the  Property  of  the  Thing  fo  taken 

in  War  belongs  to  the  Captor.     And  the  Common-Law  Rule  is — 

That  in  a  War,  the  Captor  of  a  Ship  has  a  Right  to  the  Ship  and 

Goods  taken  ;  unlefs  the  Owner  makes  freili  Purfuit  ante  Occafum 

*  Va'uifour     Solis.    J  E.  4.  1 4.  *  Vavifour  faid,  that  it  was  adjudged  in  the  Time 

T Judge,  no?  °f  that  fame  King,   "  q  un  q  prijl  tiel  Meafon  des  Enemies  quel  il 

even  a  Ser-   "  avoit  prife  dcuant  dun  Englife,  que  il  averoit  ceo  come  cbofe  gaigne 

jeant.  «  m  yatei  '^c  .  £t  ngmy  /e  Roy,  ne  I' Admiral,  ne  le  Partie  a  qui  le 

"  Property  fuit  devant  &c  ;  Pur  ceo  q  le  Partie  ne  vient  frefhment, 
"  mefme  le  jour  q  il  fuit  prife  de  luy,  et  ante  Occafum  Solis,  Et 
"  claime  ceo."  And  this  Determination  has  never  been  fhaken  by 
any  Common  Law  Refolution  :  It  has  rather  been  confirmed  and  re- 
cognifed. 

And  the  Determinations  of  the  Admiralty-Courts  will  not  afFed 
this  Cafe :  For  they  have  determined  either  upon  particular  Ads  of 
Parliament,  or  upon  the  Principles  of  other  Laws  than  the  Common 
Law. 

But  this  Court  will  follow  the  Determination  of  the  Common 
Law.  And  the  3  Ads  of  Parliament  made  in  the  prefent  Reign 
(which  are  All,  upon  this  head)  are  built  upon  the  fame  Principle. 
+  §  24-  The  -j-  Saving-Claufe  in  29  G.  2.  c.  34.  fuppofes  the  Right  of  the 
Owner  to  be  extinguished  and  gone;  and  that  the  Captor  had  a 
Right  to  the  Thing  taken  :  Otherwife,  the  Parliament  had  no 
Right  to  impofe  upon  the  Original  Owners  fuch  Terms  of  Payment 
for  Salvage.  The  Ad  itfelf  even  calls  them  the  former  Owners  : 
And  it  is  the  Bounty  of  the  Ad,  to  reftore  to  them  any  Part 
at  all. 

No  Mifchief  can  arife  from  this  Conftrudion :  Many  Inconve- 
niences will  flow  from  a  contrary  One.  And  Courts  of  Law  will 
put  liberal  Conftrudions  upon  Policies  of  Infurance. 

This  Principle  was  recognifed  by  Ld.  Ch.  J.  Lee  in  the  Cafe  re- 
ported in  2  Strange  1-250.  Denn  v.  Dicker :  Where  the  being  car- 
ried into  the  Enemy's  Port  and  detained  8  Days  was  efteemed  a 
total  Lofs  of  the  Voyage  ;  and  the  Property  of  the  Owners  gone. 

This 
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This  is  a  Queftion  only  between  the  Infurer  and  the  Infured : 
And  the  Infurer  had  undertaken  againft  «//  Sorts  of  Perils,  for 
a  Premium  received.  And  here  the  Voyage  was  totally  loft  ;  and 
the  Cargo  entirely  periihed.  So  that  there  can  be  no  Doubt  as  to 
the  real  Jujlice  of  this  Cafe. 

Second  Point — The  Infured  had  a  Right  to  abandon  the  Ship  2d  Point, 
to  the  Infurers,  after  her  Coming  into  Milford  Haven.     For  the 
Property  infured  was  irrecoverably  dejlroyed.     And  here  was   im- 
mediate Notice  given  to  the  Infurers,  of  the  abandoning  of  it  to 
them. 

Molloy  Lib.  2.  c.  7.  fa.  278.  and  Maline's  Lex  Mercaioria  ur. 
lay  down  the  Rules  of  abandoning.  Maline's  Lex  Mercatoria  115. 
puts  it  "  where  there  is  no  Probability  of  putting  to  Sea,  with  the 
Thing  infured." 

Now  here,  the  Ship  was  freighted  with  a  perifiable  Commodity, 
(Fifh,  from  Neufound-land,)  bound  to  hot  Countries,  [Portugal  or 
Spain-,)  was  taken,  and  afterwards  re-taken,  and  brought  into  Mil- 
Jord  Haven  without  fufficient  Hands  of  her  own  ;  and  requiring  fo 
much  Refitment  as  was  impoflible  to  be  finimed  before  the  Cargo 
would  and  muit  be  fooiled  :  And  Part  of  the  Cargo  was  thrown 
over-board,  too.  To  what  Purpofe  then  mould  the  Infurer  be  at 
the  Expence  of  refitting  the  Ship,  to  carry  a  /polled  and  nfelejs  Cargo  ? 

Little  is  to  be  found  in  our  Books,  about  Abandoning.     The 
Rule  laid  down  was,  "  That  the  Infured  has  a  Right  to  abandon 
1  to  the  Infurers,  where  there  are  no  Hopes  of  Saving  the  peripable 
"  Cargo :  Provided  there  be  no  Fraud. 

This  Ship  was  in  Port;  the  Hands  all  in  France,  in  Prifon. 
Befides,  here  was  a  total  Lofs  :  For  the  Cofts  of  Salvage  ex- 
ceeded the  Value  of  the  Thing  faved.  Therefore  they  had  a  Right 
to  abandon. 

Sir  Richard  Lloyd  and  Mr.  Serjeant  Davey  on  Behalf  of  the  De- 
fendant, argued  upon  the  fame  two  Points  ;  bat  made  very  dif- 
ferent Deductions. 

Firft — The  Infurers  could  not  be  liable  as  for  a  total  Lofs:  t(i Point. 
(Though  they  agreeed  it  was  an  Average-Lofs.) 

The  Capture  of  the  Ship  was  not  a  total  Lofs.    The  Property  was 

not  diverted  out  of  the  Owners :  A  mere  Capture,  without  being 

2  carried 
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carried  infra  Prafidia,  or  fome  other  fuch  Circumflance,  will  not 
alter  the  Property.  The  Taking  out  the  Mariners,  and  putting  in 
the  Enemy's  Crew,  is  not  enough  to  do  it.  Nor  is  the  Detaining  it 
8  Days :  For  it  has  been  holden  that  9  Days  will  not  alter  the 
Property.     In  Lucas's  Rep.  jj.  Afjievedo  v.  Cambridge,  The  Court 

« They  did  fo.  held  this  to  be  *  very  plain,  "  That  the  Property  was  not  there  al- 

But  there  is     „  tered  b     the  Taking." 

no  Deternn-  J  o 

nation  of  the 

Cafe  itfeif,  in  Yet  in  that  Cafe  there  was  9  Days  Poffeffion  by  the  Enemy. 
portsVt  to  be  And  Dr.  Henchman  in  arguing  for  the  Defendant,  faid  That  the 
adjourned  for  Queftion  would  not  have  born  a  Difpute  in  the  Admiralty-Court: 

menhtCrNr8U'For  that  the  Law  is  clear>  "  That  not  Length  of  Time,  but  the 
Mr.  judice  '  "  bringing  infra  Pra/idia,  is  that  which  diverts  the  Property."  And 
Fojkr  iaid  He  even  cited  a  Cafe  of  4  Years  Poffeffion  not  altering  the  Property; 
M^Report  anc^  a^~°  a  §reat  many  otrier  Authorities,  to  prove  "  That  the  Pro- 
of that  Cafe  "  perty  is  not  diverted  without  bringing  the  Ship  Infra  Prafidia" 
(of  which  He  Bynkerjhoek" s  Quajliones  Juris  publici,  Lib.  1.  c.  4.  is  contrary  to 
a  Note,)  was  Grotius's  Opinion ;  and  fays  "  That  Length  of  Time  alone  is  not 
a  pretty  good  "  fufHcient  to  divert  the  Property."  Therefore  this  was  only  an 
°ne."  Average-Lofs ;  not  a  total  Lofs,  or  a  Diverting  of  Property  :  And  if 

fo,  the  Infurer  cannot  be  intitled  to  Recover. 

The  Statute  of  29  G.  2.  c.  34.  §.  24.  directs  Ships  taken  and 
retaken  to  be  rertored  to  the  Owners,  on  paying  Salvage.  This 
was  an  Infurance  with  Benefit  of  Salvage :  So  that  the  Voyage 
was  not  infured;  but  only  the  Ship  and  Cargo. 

The  Diftinction  is  between  fuch  Infurances  as  this  {with  Benefit 
of  Salvage,)  and  Infurances  Interefi  or  no  Inter  eft.  In  the  former 
Cafe,  no  Prevention  of  the  Voyage  can  make  the  Infurers  liable. 

There  are  3  Cafes  on  this  Head. 

Pond  v.  King,  H.  21  G.  2.  B.  R  :  Where  the  Interruption  and 
Lofs  of  the  Voyage  was  holden  to  be  the  Thing  infured  againft,  by 
that  Policy ;  which  was  without  Benefit  of  Salvage,  and  intereft 
or  no  Interert,  anti  free  of  Average:  And  this  was  holden  not 
to  be  an  Average-Lofs ;  but  a  total  Lofs,  within  the  Terms  and 
Extent  of  that  Policy. 

DePaiba  v.  Ludlow,  7r.  5G.1.  C.B.  reported  in  Corny ns  360.  An 
Affumpfit  upon  a  Policy  whereby  the  Defendant  infured  the  Plain- 
tiff, Intereft  or  no  Intereft ;  and  merely  a  Wager-PoWcy  :  And  the 
Ship  was  taken  by  a  Pirate,  detained  9  Days,  and  then  retaken. 
This  was  determined  for  the  Plaintiff;  becaufe  he  received  a  Da- 
mage by  the  Interruption  of  the  Voyage. 

3  Fitzgerald 
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Fitzgerald  v.  Pole,  P.  23  G.  2.  Where  the  Plaintiffs  Intereft  was 
bv  the  Policy  fettled  at  1000/.  And  there  was  Benefit  of  Salvage. 
The  Crew  mutinied  :  Whereby  the  Cruife  was  totally  interrupted 
and  loft.  It  was  holden  not  to  be  a  total  Lofs  ;  though  the  Voyage 
was  obftrucled  by  a  Mutiny. 

Here,  neither  the  Obftruclion  of  the  Voyage,  nor  the  Lofs  of 
the  Mariners,  makes  it  a  total  Lofs :  And  if  not,  the  Infurer  is 
not  liable. 

Many  Things  may  be  thrown  out  of  the  Cafe,  as  to  the  firft 
Point,  the  Lofs  of  the  Ship:  viz.  the  Cargo  being  Fifh;  the  7V/»- 
pefl ;  the  Saving  Part  of  the  Cargo. 

They  denied  the  *  Principle  laid  down  by  their  Opponents  as  the  *^.««/*686. 
Rule  of  the  Common-Law,  to  have  been  ever  determined  :  On  the 
contrary,  there  has  been  a  vaft  Variety  of  Opinions  about  it.  Nor 
indeed  can  any  Determination  be  made,  on  the  Principles  of  our 
Municipal  Laws :  For  the  Queftion  concerns  Foreigners,  as  well 
as  Natives ;  and  is  a  Queftion  of  general  Law,  not  of  any  parti- 
cular and  local  Law. 

The  Acts  of  Parliament  that  have  been  mentioned,  are  not  built 
upon  the  Principle  that  has  been  aitigned,  {V,  ante  68r. ;  but  upon 
right  Reafon  Juftice  and  Equity.  "  Whether  this  was  a  "  total 
"  Lofs  or  not,"  muft  be  determined  by  the  Laws  of  War,  ar.d  by 
the  Law  of  Nature,  that  is,  of  right  Reafon. 

The  Captor  has,  for  a  Time,  only  the  pojfeffbry  Right ;  not  the 
abfoiute  Right.  The  Right  to  take,  is  not  the  perfonal  Right  of 
the  Taker;  but  the  Right  of  the  Subject  of  that  Nation  of  which 
He  is  a  Subject.  So,  the  Right  of  Ri  taking,  is  not  perfonal  to 
the  Re-Az&tj  but  national,  to  any  Subject  of  the  Re-taker's  Na- 
tion. At  firft,  Each  is  only  pojfeffory :  3  Jeither  Taking  nor  Re-taking 
give  an  abfoiute  Property. 

The  frejh  Purfuit  muft  depend  upon  Circutnjlances  :  It  cannot  be 

confined  to  any  limited  exacl  Time  ;  (as  ante  Occafum  Soils.)  Burla- 

aqui's  Principles  of  natural  Liw,  Lib.  1.    c   6.  Lib.  z.c.J.  A 

(h  Purfuit  carried  on  as  foon  us  may  be,  will   prevent  the  mere 

jl'ory  Property  from  becoming  an  abfoiute  Property.     Our  Ships 

of  War  and  Privateers  are  in  a  c  in.-tant  State  of  Purfuit:  They 

cruife,  in  order  to  re-take,  ;is  wtil  as  to  take. 

Indeed  there  muft  be  a  fixed  Limit  of  the  Time  of  this  Poffef- 

Property  oecoming  abfoiute.     And  this  Limit  is,  When  the  right 

Part  IV.  Vol.  II.  L  Owner 
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Owner  may  be  faid  to  give  up  his  Claim,  his  Spes  recuperandi. 
It  is  agreed,  that  Carrying  infra  Prafidia,  merely,  will  not  be  a  fuf- 
ficient  Limit:  Neither  can  the  mere  Effluxion  of  Time.  This  fixed 
Limit  has  never  been  precifely  fettled  by  Writers.  Therefore  the 
Spes  recuperandi  is  and  muft  be  the  Criterion. 

The  Queftion  indeed  will  not  be  fo  eafily  fettled,  "  Wljen  this 
"  Spes  recuperandi  is  gone,  and  ivhen  it  subsists."  But  in  our 
Seas,  where  our  Ships  are  in  a  conftant  State  of  Purfuit,  this  Hope 
of  Recovery  can  never  be  faid  to  be  gone  fo  foon  as  within  8  Days  j 
Efpecially,  when  in  Fail  and  Realty,  this  Ship  was  actually  retaken 
at  the  End  of  8  Days. 

The  Court  or  a  Jury  are  the  proper  Judges  of  this  Probability  or 
reafonable  Hope  of  Recovery.  Till  that  is  gone,  the  abfolute  Property 
is  not  vefted  in  the  Captor. 

The  Acts  of  Parliament  do  not  mean  to  confider  the  Point  of 

Property. 

zd  Point.  Second  Point,  TheCircumftances  ftated  do  not  intitle  the  Infured 

to  abandon  the  Ship  to  the  Infurers.     This  Right  to  abandon  fup- 
pofes  a  total  Lofs. 

They  difputed  the  Pofition,  "  That  the  Infured  are  to  be  fa- 
"  voured."  The  Words  of  the  Policy  are  calculated  to  prevent 
their  abandoning.  This  Doctrine  of  abandoning,  is  a  very  incon- 
venient One  to  Infurers. 

As  to  Molloy  and  Malines — Almoft  any  Thing  may  be  proved  by 
*  Lord  Mat/-  Citations  from  them  *. 

field  fpoke 

oTjwJ-We       The  Under- Writer  can  never  be  fuppofed  to  infure  againft  thefe 

jhoek\  Wri-  accidental  Perils  in  diftant  Ports  ;  but  only  againft  the  general  Perils 

tmgs  (who  0ftne  Existence    of  the  Cargo:  The  Infurance  is  not  upon  the 

all  the  reft  beneficial  Sale  of  the  Goods,  upon  the  Sanity  of  them  ;  but  only  upon 

except  Coc-  the  Safety  of  them. 

teiui  ;)  ar.d 
recommended 

efpecially,  as       There  are  feveral  Cafes,  where  the  Ship  was  totally  loft,  and 
well  worth     there  was  an  End  of  all  Claim  and  Right. 

reading,  his  " 

Book  of  Prizes 

[Quafifones         As  to  Infurances  upon  a  Cruife,  All  thofe  Cafes   are  cut  up  by 
fubiia juris.)   the  RootSj  by  the  Cafe  of  Fitzgerald  v.  p0/e .  Which  determined 

"  that  the  Object  of  Infurance,  is  the  Bo  by  of  the  Ship,  tiot  the 
"  Cruife." 

Bynkerfhoek's 
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Bynkerfioek's  Opinion  is,  "  That  there  neither  is  nor  can  be  any 
"•' general  Rule  laid  down  for  a  Limit:  But  every  Cafe  mud  de- 
"  pend  upon  its  own  Circumftances.  *"  *Lord  Man/- 

•  r  r  f.Jd   He  does 

fay  fo  :  And  be  combats  the  Opinion  ofGrotius,  (fupported  by  many  other  Writers,)  "  that  24  hours  quitt 
"  Pofi'eflion  is  the  fixed  Rule." 

There  is  a  Common  Law  Cafe,  in  March  no.  pi.  188.  <c  That 
<c  the  Property  is  not  altered,  unlefs  the  Ship  be  brought  infra 
"  Prafdia  of  the  Enemy." 

The  Counfel   for  the  Plaintiff  in  Reply — As  to  the  Cafes  that  Reply- 
have  been  cited — 

ift.  The  only  Cafe  which  may  feem  againft  Us,  is  the  Cafe  ift  Point, 
abridged  by  Finer,  in  Vol.  lb,  Pa.  405,  406.  Title  Policy  of  Infu- 
rance  Letter  A.  pi.  13.  dfllvedo  v.  Cambridge,  reported  in  Lucas 
77.  (called  10  Mod.)  "  That  being  9  Days  inPoffcfJion  of  the  Enemy 
"  (without  being  carried  infra  Prcefdia)  does  not  alter  the  Pro- 
"  perty."  But  there  was  ?io  Determination  upon  that  Cafe.  Be- 
fides,  that  was  upon  a  Policy  Intereft  or  no  Intcrefl ;  and  the  Voyage 
was  the  Thin2;  there  infured. 

The  3  Cafes  of  Pond  v.  King,  De  Paiba  v.  Ludlow,  and  Fitz- 
gerald v.  Pole,  are  no  Proofs  of  their  Point. 

Pond  v.  King  was  Intereft  or  no  Intereft.  And  the  Court  gave 
no  opinion  about  the  Property  :  They  founded  their  Judgment  on 
the  Cruife  being  infured. 

De  Paiba  v.  Ludlow  was  an  Average-Lots.  There  was  no 
Determination  upon  the  Property :  For  there  alfo,  the  Voyage  was 
interrupted. 

Fitzgerald  v.  Pole  was  alfo  an  Infurance  of  a  4  Month's  Cruife. 
So  that  too  was  upon  the  Voyage  '*.  *  N.  B.  This 

Judgment  was 

The  Totality  of  Capture   depends   upon  the  Spes  recupcrandi :  °$  incB  *#' 
And  here  was  none.     The  Average-Lok  here  ftipulated  for,  is  where  who  fuppofed 
the  Voyage  is  performed  without  Interruption.  }l!Lt0pointhe 

with  the  Cafe 

They  do   not   difpute  our   Principle  "  of  the  Spes  recuperandi  °<"  Pond  v. 
"  being  the  true  Criterion:'     But  they  fay,  "  Our  Ships  are  in  con-  ^Houfe  of 
"  Jlant  Purfuit,    in  Seas  frequented    by   our  Men    of  War   and  Lords reverfed 

<c   Priviteers"  the  Judgment, 

-  -privateers.  becaufe  they 

thought  it  di- 

NOW Jlinguifiabk 

from  Ponds. 

King. 
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Now  it  is  hard  to  conceive  a  Purfuit  without  an  Object, 
or  even  a  Knowledge  of  any  particular  Ship's  being  taken.  Frefh 
Purfuit  means  the  going  in  Quell  of  that  particular  individual  Ship, 
which  is  taken. 

This  Rule  would  carry  it  much  too  far,  and  proves  too  much : 
For  if  8  Days  be  not,furhxient,  it  might  be  carried  to  8  or  10 
Months,  or  to  any  indefinite  Time  :  So  that  there  would  be  no  Li- 
mit at  all  left.  This  is  a  Qin.fr.ion  that  our  Courts  muft  determine 
according  to  our  Laws.  We  only  contend  for  the  Time  of  a  rea- 
fonable  Hope  or  Recovery:  Not  for  a  ivanton  or  groundless  Hope. 
Now  no  fuch  reafdnable  Hope  can  remain,  after  the  Ship's  continuing 
8  Days  in  PofTeffion  of  the  Enemy. 

Grotius,  in  Lib.  3.  c.  6.  pa,  285.  fays — "  Sed  recentiori  jure 
ct  Gentium  inter  Europaeos  populos  introdudtum  videmus,  ut  talia 
"  capta  cenfeantur,  ubi  per  horas  viginti  quatuor  in  poteftate  hoftium 
"  fuerint." 

2d  Point.  2dly.  It  has  been  urged,  that  the  Infured  can  in  no  Cafe  abandon. 

On  the  contrary,  All  provincial  Laws  allow  the  Power  of  abandon- 
-*  Lord  Man/-  ing,  in  feme  Cafes  *. 

field — It  goes 

the  Rbodian  This  Cafe  falls  within  the  Reafon  of  the  Cafes  that  have  been  al- 
Law  and  the  ready  cited :  And  the  Inconveniences  that  have  been  fuggefted,  are 
LawsofO/*-  altogether  imaginary. 

Lord  Mansfield  obferved,  in  general,  that  a  large  Field  of  Ar- 
gument had  been  entered  into  ;  and  that  it  would  be  neceflary 
to  confider  the  Law  of  Nations;  our  own  Laws,  and  Ads  of 
Parliament ;  and  alfo  the  Law  and  Cuftom  of  Merchants, 
which  makes  a  Part  of  our  Laws. 

Cur.  advis'. 

On  Tlutrfday,  23d  of  November  1758 — 

His  Lordfhip  delivered  the  Refolution  of  the  Court,  (after  having 
firft  ftated  the  Cafe  and  Queflions,  very  particularly.) 

Lord  Mansfield, 

It  is  not  necefory  to  confine  what  (hall  be  faid,  to  the  two  diftinct 
Queflions  that  are  ftated. 

The  General  Queftion  is,  Whether  the  Plaintiffs  were,  on  the 

18th  of  January  IJS7,  intitled  to  recover  againfl  the  Infurers,  as 

2  upen 
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upon  a  total  Lofs ;  Under  an  Offer  "  to  abandon  the  Ship  and 
"  Cargo  to  the  Infurers,  for  them  to  make  what  Advantage  of 
J*  Salvage  they  could."  (For  an  Offer  "  to  abandon"  was  then 
made :  And  nothing  has  happened  iince  that  Time,  to  alter  the 
Cafe.) 

There  is  one  Point  which  We  are  All  of  Opinion  is  immaterial 
as  between  the  Insurers  and  the  Insured  ;  viz.  "  Whether  by  this 
"  Capture,  the  Property  was  or  was  not  transferred  to  the  Ene- 
"  my,  by  the  Law  of  Nations."  That  Queftion  can  happen  but  in 
two  Cafes:  namely,  (ift.)  Between  the  Owner  and  a  Neutral  Per- 
fon  who  has  bought  the  Capture  from  the  Enemy  j  (2d.)  Between 
the  Owner  and  a  Re-Captor. 

If  the  Ship  taken  by  an  Enemy  efcapes  from  the  Enemy,  or  is 
retaken  ;  or  if  the  Owner  redeems  (ranlbms)  the  Capture ;  his  Pro- 
perty is  thereby  revejled :  Which  Property  in  the  Ship  taken  was  by 
the  Law  of  Nations  obtained  by  the  Captor. 

The  General  Propofition  of  Writers  upon  this  Subject  is,  That 
"  qua  ab  hojiibus  capiuntur,  flatim  Capientium  fiunt :"  Which  is 
to  be  underftood,  when  the  Battle  is  over.  Indeed,  Nothing  can 
be  faid  to  be  taken,  till  the  Battle  is  over  :  And  the  Battle  is  not 
ever,  till  all  immediate  Purfuit  has  ceafed,  and  all  Hope  of  Reco- 
very is  gone.  This  is  the  Definition  of  a  Capture  referred  to  by 
our  Prize-Act  29  G.  2.  c.  34.  of  a  Ship  taken  by  the  Enemy.  And 
accordingly,  Voet,  in  his  Commentary  upon  the  Pandefis,  Lib.  49. 
Tit.  15.  Vol.  2d.  1 1 55.  and  many  Authors  he  refers  to,  maintain, 
with  great  Strength,  "  per  folam  Occupationem  dominium  pnvdee 
"  hojiibus  acquiri." 

One  Argument  ufed  to  prove  it,  is,  "  that  the  Inftant  the  Captor 
"  has  got  PoJfeJJion,  no  Friend,  Fellow-Soldier,  or  Ally,  can  take 
"  it  from  him  ;  becaufe  it  would  be  a  Violation  of  his  Property." 

But  other  Writers  and  States  have  drawn  other  Lines,  by  arbitrary 
Rules ;  and  partly  from  Policy,  to  prevent  too  cajy  Difpofitions  to 
Neutrals ;  and  partly  from  Equity,  to  extend  the  'Jus'  Pojlliminii  in 
Favour  of  the  Owner.  No  wonder  there  is  fo  great  Incertainty  and 
Variety  of  Notions  amongft  them,  about  fixing  a  pofitive  Boundary 
by  the  mere  force  of  Reafon  ;  where  the  fubjecl:  Matter  is  arbitrary y 
and  not  the  Object  of  Reafon  alone. 

Some  have  faid  from  the  Roman  Law  (which  was  introduced  in 
Favour  of  the  Liberty  and  Condition  of  a  Roman  Citizen  taken 
Captive,)  "  that  the  Prize  mud  be  brought  infra  Prafidia.  But, 
"  what  Cuftody  at  Sea  fhould  be  equal  to  Prafidia  at  Land,"  is  a 
new  Fund  of  Difpute,  and  leaves  the  Matter  juit  where  it  was. 
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The  Writers  whom  Grotius  follows,  and  many  more  who  follow 
*  v-  The  Or-  him,  and  fome  *  Nations,  have  made  24  Hours  quiet  Pofftffion  by 
tZ*™X    the  Enemy,  the  Criterion.     Cut  this,  f  BynkerfiM  and  other  Wri- 
f  Ourvft.  Jur.  ters  whom  he  follows,  and  feveral  Nations  abfolutely  deny.     Some 
pub. L.  i.e. 4.  jiave  faj^  that  the  Ship  muft  be  carried  into  the  Enemy's  Port,  con- 
demned there,   fail  out  again,  and  arrive  in  a  Friend's  Port.     All 
thefe  Circumftances  are  very  arbitrary  :  And  therefore  this  is  gene- 
rally exploded. 

I  have  taken  the  Trouble  to  inform  My felf  of  the  Practice  of  the 
Court  of  Admiralty  in  England,  before  any  Act  of  Parliament  com- 
manded Reftitution,  or  fixed  the  Rate  of  Salvage  :  And  I  have 
talked  with  Sir  George  Lee,  who  has  examined  the  Books  of  the 
Court  of  Admiralty,  and  informs  me  That  they  held  the  Property 
not  changed,  fo  as  to  bar  the  Owner,  in  Favour  of  a  Vendee  or 
Recaptor,  till  there  had  been  a  Sentence  of  Condemnation  ;  and  That 
in  the  Reign  of  King  Charles  the  2d.  Sir  Richard  Floyd  (Father  of 
the  late  Sir  Nathaniel)  gave  a  folemn  Judgment  upon  the  Point, 
and  decreed  Reftitution  of  a  Ship  retaken  by  a  Privateer,  after  fhe 
had  been  14  Weeks  in  the  Enemy's  Poffeffion,  becanfe  She  had  not 
been  condemned.  Another  Cafe,  upon  the  fame  Principle,  againft 
a  Vendee,  is  cited  at  the  End  of  Jfftievedo  v.  Cambridge,  in  1695. 
Lucas  79.)  after  a  lo?ig  Pcftfion,  two  Sales,  and  feveral  Voyages. 

Fut  whatever  Rule  ought  to  be  followed,  in  Favour  of  the 
Owner,  againft  a  Recaptor  or  Vendee,  it  can  no  way  affect  the 
Cafe  of  an  Infurance,  between  the  Insurer  and  Insured.  (Upon 
an  Action  againft  the  Hundred  for  a  Pvcbbery,  a  Queftion  might  as 
well  be  ftarted,  "  Whether  the  Property  of  the  Goods,  as  againft 
"  the  Owner,  was  changed  by  the  Sale.") 

The  Ship  is  loft,  by  the  Capture  ;  though  She  be  never  con- 
demned at  all,  nor  carried  into  any  Port  or  Fleet  of  the  Enemy : 
And  the  Infurer  muft  pay  the  Value.  If,  after  Condemnation  the 
Owner  recovers  or  retakes  her,  the  Infurer  can  be  in  no  other  Con- 
dition than  if  She  had  been  recovered  or  retaken  before  Condemna- 
tion. The  Reafon  is  plain  from  the  Nature  of  the  Contract.  The 
Infurer  runs  the  Rifque  of  the  Infured,  and  undertakes  to  indemni- 
fy :  He  muft  therefore  bear  the  Lofs  aclually  fuftained  ;  and  can  be 
liable  to  no  more.  So  that  if  after  Condemnation,  the  Owner  reco- 
vers the  Ship  in  her  complete  Condition ;  but  has  paid  Salvage,  or 
been  at  any  Expence  in  getting  her  back  j  the  Infurer  muft  bear 
the  Lofs  fo  actually  fuftained. 

A  Capture  by  a  Pirate,  (and  in  Spain,  Venice,  and  England,  the 

Goods  go  to  the  Captor  of  the  Pirate,  againft  the  Owner ;  as  there 

2  can 
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can  be  no  Condemnation  to  intitle  the  Pirate ;)  or  a  Capture  under 
a  Commifjion  where  there  is  no  War ;  do  not  change  the  Property  : 
Yet,  as  between  the  Infurer  and  Infured,    they  are  juft  upon  the 
fame  Foot  as  Captures  by  an  Enemy. 

This  Point  never  would  have  been  started  in  Policies  upon  real 
Interejl ;  becaufe  it  never  could  have  varied  the  Cafe:  (And  in  this 
Caufe,  the  Queftion  could  not  have  been  material,  if  the  Parties 
had  not  fufTered  the  Cargo  to  perifh,  while  they  fquabbled  Who 
fhould  take  it.)  But  Wager  Policies  gave  Rife  to  it :  It  was  necef- 
fary  to  fet  up  a  total  Lofs  as  between  third  Perfons,  for  the  Purpofe 
of  their  Wager;  though  in  Fuel  the  Ship  was  fafe,  and  reftored  to 
the  Owner. 

In  the  Cafe  of  AJjievedo  v.  Cambridge,  the  Man  of  War  which 
retook  the  Ship,  brought  her  into  the  Port  of  London,  and  reftored 
her  to  the  Owner  upon  reafonable  Redemption  :  (That  appears 
from  the  Special  Verdict ;  though  not  ftated  in  Lucas.)  And  then, 
the  Owner,  not  abandoning  the  Ship,  could  only  have  come  upon 
the  Infurers  for  the  Redemption ;  and  no  queftion  could  have  arifen 
upon  the  Change  of  Property.  But  the  Policy  being  Interejl  or  no 
Interejl,  without  Benefit  of  Salvage,  the  Queftion  arofe  upon  the 
Terms  and  Meaning  of  the  Wager.    That  Cafe  was  not  determined. 

In  the  Cafe  of  Spencer  v.  Franco,  before  Ld.  Hardwicke  at  Guild- 
hall 1735,  The  South-Sea  Ship,  Prince  Frederick,  had  returned  fafe 
to  the  Port  of  London,  with  her  Cargo :  The  Wagerers  contended 
"  She  was  totally  loll  at  La  Vera  Cruz,"  from  this  Notion  of  a 
Change  of  Property  ;  but  failed. 

De  Paiba  v.  Ludlow  was  alfo  a  Wager-PoX\cy  ;  and  the  Property 
could  not  be  changed,  becaufe  there  was  then  no  War,  nor  even 
a  Declaration  of  War  :  But  the  Court  held  "  that  as  the  Ship  was 
"  once  taken  in  Fact,  the  Event  had  happened,  though  She  was 
"  afterwards  recovered."  So,  in  the  Cafe  of  Pond  v.  King  ;  which 
was  alfo  a  Wager-Policy. 

But  in  the  Cafe  of  Pole  v.  Fitzgerald,  the  Majority  of  the  Judges 
and  the  Houfe  of  Lords  (in  1754,  by  the  Name  of  Fitzgerald  v. 
Pole,)  held,  "  that  though  the  Ship  might  be  deemed  for  a  Time, 
"  as  loft ;  yet,  as  She  was  afterwards  recovered,  the  Event  of  a 
"  total  Lofs  had  not  finally  happened  according  to  the  Conftruction 
«'  of  the  Wager." 

Thefe  are  all  the  Cafes  where  this  Queftion  has  been  debated. 
But  this  is  a  Policy  upon  real  Interest. 

The 
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The  fingle  Queftion  therefore  upon  which  this  Cafe  turns,  is, 
'^Whether  the  Infured  had,  under  all  the  Circumftances,  upon 
"  the  1 8th  of  January  ij$7,  an  Eleclion  to  abandon." 

The  Lofs  and  Difability  was  in  it's  Nature  total,  at  the  Time  it 
happened.  During  Eight  Days,  the  Plaintiff  was  certainly  intitled 
to  be  paid  by  the  Infurer  as  for  a  total  Lofs :  And  in  Cafe  of  a  Re- 
capture, the  Infurer  would  have  flood  in  his  Place.  The  fubfequent 
Re-capture  is,  at  bell:,  a  Saving  only  of  a  [mall  Part :  Half  the 
Value  muft  be  paid  for  Salvage.  The  Difability  to  purfue  the  Voy- 
age, ftill  continued.  The  Mafter  and  Mariners  were  Prifoners. 
The  Charter-party  was  diffolved.  The  Freight,  (except  in  Proportion 
to  the  Goods  laved,)  was  lojl.  The  Ship  was  necefTarily  brought  into 
an  Englifo  Port.  What  could  be  faved,  might  hot  be  worth  the 
Expence  attending  it :)  Which  is  proved  by  the  Plaintiff's  Offer  to 
abandon.) 

The  fubfequent  Title  to  Reflitution  arifing  from  the  Re-capture, 
at  a  great  Expence,  of  the  Ship  difabled  to  purfue  her  Voyage  can- 
not take  away  a  Right  vejled  in  the  Infured  at  the  Time  of  the 
Capture.  But  becaufe  he  cannot  recover  more  than  he  has  fuffered, 
he  muft  abandon  what  may  be  faved. 

The  better  Opinion  of  the  Books  fays — "  Sufficit  femel  extitiffe 
"  conditioner,  ad  beneficium  af/tcurati,  de  amiffione  navis ;  etiam 
"  quid  poftea  fequeretur  recuperatio  :  Nam  per  tale?n  recuperationem 
"  non  poterit  prrejudicari  affccurato."  I  cannot  find  a  fingle  Book, 
antient  or  modern,  which  does  not  fay,  "  tha,t  in  Cafe  of  the  Ship 
"  being  taken,  the  Infured  may  demand  as  for  a  total  Lofs,  and 
"  abandon.'''  And  what  proves  the  Proposition  mod  ftrongly,  is, 
That  by  the  general  Law,  he  may  abandon  in  the  Cafe  merely  of 
an  Arrefl,  or  an  Embargo,  by  a  Prince  ?iot  an  Enemy.  Pofitive 
Regulations  in  different  Countries  have  fixed  a  precife  Time  before 
the  Infured  mould  be  at  Liberty  to  abandon  in  that  Cafe.  The 
Fixing  a  precife  Time  proves  the  general  Principle. 

Every  Argument  holds  Jlrotiger,  in  the  Cafe  of  the  other  Policy 
with  Regard  to  the  Goods.  The  Cargo  was  in  it's  Nature  perifo- 
able ;  deftined  from  Newfoundland  to  Spain  or  Portugal ;  And  the 
Voyage  as  abfolutely  defeated,  as  if  the  Ship  had  been  wrecked,  and 
a  third  or  fourth  of  the  Goods  faved. 

No  Capture  by  the  Enemy,  though  condemned,  can  be  fo  total 

a  Lofs  as  to  leave  no  Pofjibility  of  a  Recovery.     If  the  Owner  him- 

*  V.  §  24.      felf  fhould  retake  at  any  Time,  he  will  be  intitled :  and,  by  the  * 

Act  of  Parliament,  if  an  EngliJJj  Ship  retakes  at  any  Time,  {before 

1  Condemna- 
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Condemnation  or  after,)  the  Owner  is  intitled  to  Reftitution,  upon 
ftated  Salvage.  This  Chance  does  not  fufpend  the  Demand,  for  a 
total  Lofs,  upon  the  Infurer :  But  Juftice  is  done,  by  putting  him 
in  the  Place  of  the  Infured,  in  Cafe  of  a  Recapture. 

In  Queftions  upon  Policies,  the  Nature  of  the  Contract,  as  an 
Indemnity,  and  nothing  elfe,  is  always  liberally  confidered.  There 
might  be  Circumftances,  under  which  a  Capture  would  be  but  a 
fmall  temporary  Hindrance  to  the  Voyage  ;  perhaps,  none  at  all : 
As,  if  a  Ship  was  taken,  and  in  a  Day  or  two,  efcaped  entire,  and 
purfued  her  Voyage.  There  are  Circumftances,  under  which  it 
would  be  deemed  an  Average-Lofs :  If  a  Ship  taken  is  immediately 
ranfomed  by  the  Mafter  and  purfues  her  Voyage,  there  the  Money 
paid  is  an  Average  Lofs.  And  in  all  Cafes  the  Infured  may  chufe 
"  not  /o  abandon." 

In  the  fecond  Part  of  the  "  Ufages  and  Cu/loms  of  the  Sea"  (a 
French  Book  tranflated  into  Englijh,)  a  Treatife  is  inferted  called 
"  Guidon:"  Where  *  after  mentioning  the  Right  to  abandon  upon  *  C.  7.  $  1. 
a  Capture,  he  adds,  "  or  any  other  fuch  Difturbance  as  defeats  the 
"  Voyage,  or  makes  it  not  "worthwhile,  or  worth  the  Freight,  to  pur- 
V  fue  it." 

I  know  that  in  late  Times,  the  Privilege  of  abandoning  has  been 
retrained  for  fear  of  letting  in  Frauds :  And  the  Merchant  can  not 
elect  to  turn  what,   at  the  Time  when   it  happened,   was  in  it's 
Nature  but  an  Average  Lofs,  into  a  total  One,  by  abandoning.    But 
there  is  no  Danger  of  Fraud,  in  the  prefent  Cafe.     The  Lofs  was 
total,  at  the  'Time  it  happened.    It  continued  total,  as  to  the  Deftruc- 
tion  of  the  Voyage.     A  Recovery  of  any  Thing  could  be  had,  only 
■upon   paying  more  than   half  the  Value    (including   the  Cofts.) 
What  could  be  faved  of  the  Goods,  might  not  be  worth  the  Freight 
for  fo  much  of  the  Voyage  as  they  had  gone  when  they  were 
taken.     The  Cargo,  from  it's  Nature,  muft  have  been  fold  where  it 
was  brought  in.     The  Lofs,  as  to  the  Ship,  could  not  be  eftimated, 
nor  the  Salvage  of  half  be  fixed,  by  a  better  Meafure,  than  a  Sale. 
In  fuch  a  Cafe,  there  is  no  Colour  to  fay,  that  the  Infured  might 
not  difent "angle  himfelf  from  unprofitable  Trouble  and  further  Ex- 
pence,  and  leave  the  Infurer  to  five  what  he  could.     It  might  as 
reafonably  be  argued,  that  if  a  Ship  funk  was  weighed  up  again  at 
a  great  Expence,   the  Crew   having   perijhed,  the  Infured    could 
not  abandon,  .nor  the  Infurer  be  liable,  becaufe  the  Body  of  the 
Ship  was  faved. 

We  are  therefore  of  Opinion,  that  the  Lofs  was  total,  by  the 
Capture ;  and  the  Right  which  the  Owner  had,  after  the  Voyage 
was  defeated,  "  to  obtain  Reftitution  of  the  Ship  and  Cargo,  pay- 
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"  ing  great  Salvage  to  the  Re-captor,"  might  be  abandoned  to  the 
Infurers,  after  She  was  brought  into  Mi  If ord  Haven. 

Let  the  Pojlea  be  delivered  to  the  Plaintiff,  in  both  Caufes. 


E 


N^Jf  Hawks  verf.  Croft  on. 

1758. 

^  R  R  O  R  upon  a  Judgment  of  B.  R.  in  Ireland,  in  an  Action  of 
Trefpafs  vt  et  Armis  for  an  Affault  and  Battery,  brought  there 
above  15  Years  ago  (in  16  G.  2.)  charging  Special  Damages  for  a 
violent  Battery  upon  the  Plaintiff,  whereby  he' loft  an  Arm.  The  De- 
fendant pleaded  "  Not  guilty,"  as  to  Vi  et  Armis ;  and  Iffue  was 
joined  thereon.  As  to  the  Special  Damages,  he  pleaded,  "  fon 
"  Affault  demefne."  To  which,  the  Plaintiff  replies  "  De  injuria 
ct  fea  propria,  abfque  tali  caufa :"  On  which  Iffue  is  joined  likewife. 
Upon  Trial  of  thefe  Iffues,  the  VerdicT:  finds  the  Defendant,  gene- 
r  a  i.  l  v,  "  Guilty  of  the  Tk  esp  ass  within  written ;"  and  gives  the 
Plaintiff  850/,  Damages.     Judgment  for  the  Plaintiff. 

Mr.  Nares,  for  the  Plaintiff  in  Error,  Objected  "  That  this  Ver- 
c  diil  is  incomplete  ;  and  the  Court  cannot  give  Judgment  upon 
"  it :  It  is  no  VerdicT:  at  all,  as  to  the  material  Iffue,  which  affects 
"  the  true  Queftion  between  the  Parties  or  the  Merits  of  the  Caufe." 
Whereas  a  VerdicT:  ought  to  be  fufficient,  both  in  Point  of  Matter 
and  of  Form. 

.  Here  are  two  Iffues  (1.)  "  Whether  Guilty,  or  Not  guilty  ;" 
On  which  Iffue  is  joined  ;  (2.)  "  Whether  the  Defendant  beat  the 
"  Plaintiff,  without  the  alledged  Caufe."  And  the  Verdid  is,  "  That 
"  the  Defendant  is  guilty  of  the  Trefpafs,  generally:"  Which 
is  no  more  than  the  mere  Fad  which  the  Defendant  has  acknow- 
ledged ;  but  has  infifted,  at  the  fame  Time,  that  he  had  a  Caufe 
for  it.  Style  150.  Jennings  v.  Lee:  Style  210.  S.  C.  1  Siderf.  341. 
Burton  v.  Chapman.     2  Keble  278,  280.  S.  C. 

And  this  bad  Finding  can   not  be  aided  by  any  Statute,  or  by 

any  other   Method.     Style    167.     Hobbs  v.   Blanchard  is  in  Point 

with  the  prefent  Cafe  :   Where  the  Defendant  was    clearly    found 

*  rt  is  plainly  Guilty  generally;   (though  he  is  there  *  [aid  to  have  been  found 

an  Error  of         -\r  .     _     ;i.       \  J 

thePrefs:  Not    SUlityO 

The  Word 

fo^Cword       An  "nmateriai  Wue  cannot  be  aided  by  any  VerdicT: :   Neither 

"  Him:'        can  an  immaterial  l^erdicl  be  aided  by  any  Means  whatever.     This 

Verdicl  ought  to  have  been,   "  Guilty  as  to  the  firft  Iffue  ;"  And, 

as  to  the  fecond  Iffue — "  That  the  Defendant  beat  the  Plaintiff  as 

"  in  the  Declaration  is  alledged;"   (as  in  Lilly's  Entries  516.) 

1  Mr. 
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Mr.  Ajlnirfi  contra,  for  the  defendant  in  Error. 

The  Queftion  is  "  Whether  this  Verdidt  be  decifive  between  the 
<c  Parties."  The  general  Rule  is  "  That  Verdidls  fhall  be  favour- 
"  ably  conftrued."  And  "  if  a  Verdict  can  be  concluded  out  of  the 
"  Finding,  to  the  Point  in  Iflue,  the  Court  fhall  work  it  into  Form, 
"  and  make  it  ferve."  Hob.  54.  is  fo  exprefly.  47  E.  3.  19.  a. 
there  cited.     Trials  per  Pais,  394  to  400. 

Thefe  Damages  are  no  lefs  than  850/.  And  the  Plaintiff  is  pre- 
cluded in  Time,  from  bringing  a  new  Adtion :  (For  this  is  an  Ac- 
tion of  near  20  Years  {landing,  by  Reafon  of  the  Defendant's  ha- 
ving abfconded.) 

This  Trefpafs  muft  be  intended  an  AfTault  without  Caufe :  Elfe, 
it  would  not  be  a  Trefpafs.  And  the  Finding  is,  "  That  he  is  guilty 
"  of  the  Trefpafs  within  written:"  Which  is  fufhxient.  Cro.  Eliz. 
854.  Burper  v.  Baker  proves  it  to  be  fo. 

It  has  been  argued,  "  that  this  is  Finding  Nothing  more  than  the 
"  Defendant  has  already  acknowledged." 

But  the  Defendant  does  not  here  acknowledge  the  Trefpafs :  He 
only  acknowledges  the  meer  Faff  of  the  Affaidt. 

Style  150  &  210.  is  a  very  flight  Authority;  and  not  to  the 
Point  of  a  Finding  by  Verdict,  fo  much  as  to  the  Joining  of 
the  IfTue. 

Mr.  Nares,  in  Reply — Cro.  Eliz.  8  54.  is  Right :  For  there  the 
Finding  was  right  as  to  the  efjential  Part,  and  only  defective  in 
Form.  Here,  it  is  effentially  incomplete.  Nor  do  Mr.  Ajlourfi's 
other  Cafes  affect  this  prefent  Cafe.  The  Defendant  admits  the  Fact 
indeed :  But  he  adds  an  Excufe,  fufficient  to  juflify  it. 

Lord  Mansfield — The  Queftion  is,  "  Whether  this  Verdict 
c<  is  fo  uncertain,  that  the  Court  can  not  give  Judgment  upon  it  j 
lC  but  muft  award  a  Venire  facias  de  novo." 

I  think  Mr.  Afljurjl's  Principle  is  true,  and  juft ;  namely  "  That 
"  where  the  Intention  of  the  Jury  is  manifeft  and  beyond  Doubt, 
"  the  Court  will  fet  right  Matters  of  Form,  and  the  mere  Act  of 
"  the  Clerk." 

And  I  think  that  the  prefent  Cafe  is  fuch  a  clear  Cafe,  that  the 
Court  may  here  give  Judgment  upon  the  fubjlantial  Finding  ;  though 

the 
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the  Clerk  may  have  been  irregular  and  faulty  in  Point  of  Form  :  It 
is  very  clear  what  the  Jury  meant. 

Mr.  Juft.  Denisok — Certainly,  The  Court  ought  not  to  award 
a  Venire  facias  de  novo,  where  the  Verdict  is  only  faulty  in  Form. 
And  this  here  is  no  more  than  an  Omiffion  of  the  Clerk  in  Point 
of  Form,  in  not  being  more  particular  than  it  is.  But  the  Mean- 
ing of  the  Finding  is  plain. 

i 

*  Toe,  qui  tam      He  mentioned  a  Cafe  Temp.  Lord  Hardwicke  *  Adlam  v.  Toe — 

fcff,  v.  Ad.    A  Writ  of  Error  out  of  Stepney  Court,  P.  1 1  G.  2.  B.  R.  Where  the 

Name  of  the  Ifl"ue  was  upon  the  Caufe  of  Action  arifing  within  the  Jurifdiction 

Caufe,  in  this  of  the  Court ;  (the  Defendant  having  pleaded  M  that  it  arofe  with- 

Court.  «  mt,,  anc[  the  plaintiff  having  replied  "  that  it  arofe  within  it ;") 

And  the  Jury  found  "  that  the  Defendant  promifed  in  Manner  and 

"  Form  prout  the  Plaintiff  had  alledged  &c."     Which  was  objected 

"  not  to  be  ad  ideifc"     There,  indeed,  the  Judgment  was  reverfed 

upon  another  Objection :  But  in   fpeaking  to  the  Objection  which  I 

have  mentioned,  the  General  Principle  was  allowed,  from  the  Bench, 

"  That  Verdicts  are  not  to  be  taken  ftridtly  (like  Pleadings ;)  but 

"  that  the  Court  will  collect  the  Meaning  of  the  Jury,  if  they  give 

"  fuch  a  Verdict  that  the  Court  can  underftand  them." 

I  am  fatisfied,  upon  the  Reafon  of  the  Law,  that  this  is  fuf- 
ficient. 

Hobart  54.  lays  down  a  very  juft  Rule,  "  That  though  the 
"  Verdict  may  not  conclude  formally  or  punctually  in  the  Words 
"  of  the  Iflue,  Yet  if  the  Point  in  Ifiue  can  be  concluded  out 
"  of  the  Finding,  the  Court  {hall  work  the  Verdict  into  Form, 
"  and   make  it  ierve." 

Mr.  Juft.  Foster — I  think  this  is  fufflcient.  The  Jury  could 
not  have  found  thus,  unlefs  the  Defendant  had  failed  in  proving 
his  Juftifkation. 

Mr.  Juft.  Wilmot  held  accordingly — Every  Body  knows  that 
this  Sort  of  Trial,  turns  upon  the  Proof  of  the  Juftification :  And 
if  the  Defendant  had,  in  this  Cafe,  proved  his  Juftification,  the  Ver- 
dict could  not  have  been  found  as  it  is. 

Hob.  54.  lays  down  a  very  right  and  juft  Rule — "  That  if  a 
"  Verdict  can  be  concluded  out  of  the  Finding,  to  the  Point  in 
*'  Iftue,  the  Court  (hall  work  and  mould  it  into  Form,  according 
"  to  the  real  Juftice  of  the  Cafe:"  And  what  is  the  real  Juftice  of 
the  Cafe?  That  the  Defendant  has  not  proved  his  Juftification; 
and  therefore  that  there  ought  to  be  Judgment  againft  him,  not- 
4  withftanding 


Michaelmas  Term  32  Geo.  2.  701 

withstanding  any  Irregularity  or  Want  of  Form  in  Wording  the 
Verdict. 

Therefore  I  am  very  well  fatisfied  that  the  Judgment  is  right. 

Per  Cur.  unanimoufly, 

Judgment  affirmed. 


Lucas,  ex  dimijf.  Dr.  Markham  et  al\  verf.  Dr.  Wilfon, 

UPON  (hewing  Caufe  why  an  Attachment  mould  not  iffue 
againft  Dr.  Wilfon,  for  refufing  to  perform  an  Award  made 
purfuant  to  a  Submiffion  entered  into  by  Rule  of  this  Court  in  the 
abovementioned  Caufe  then  there  depending,  It  became  Part  of  the 
Queftion,  "  Whether  this  was  within  the  Act  of  9,  10  W.  3.  c.  15. 
"  for  determining  Differences  by  Arbitration." 

And  the  Court  thought  that  it  was  not;  but  that  it  flood  upon 
the  Common  Law,  independent  of  the  Act ;  which  was  made,  to 
put  Submiffions  to  Arbitrations  in  Cafe  where  there  was  no  Caufe 
depending,  upon  the  fame  Foot  as  thofe  where  there  was  a  Caufe 
depending.  But  here  was  a  Caufe  depending  at  the  Time  of 
the  Submiffion  :  And  therefore  the  Cafe  was  not  within  the  Provi- 
iion  of  this  Act. 

And  Lord  Mansfield  held  this  Act  to  be  only  declaratory  of 
what  the  Law  was  before,  in  Cafes  where  there  was  a  Caufe  de- 
pending in  the  Court. 

He  added,  that  the  Court  will  not  enter  at  all  into  the  Merits 
of  the  Matter  referred  to  Arbitration ;  but  only  take  into  Conn- 
deration  fuch  legal  Objections  as  appear  upon  the  Face  of  the 
Award,  and  fuch  Objections  as  go  to  the  Mi/behaviour  of  the 
Arbitrators. 

In  the  prefent  Cafe,  the  Rule  for  the  Attachment  was 

MADE   ABSOLUTE. 


Rex  verf.  Inhabitants  of  Shenfton.  r«r/a»  *«* 

November 
1758. 

TW  O  Juftices  removed  Ifaac  Green  and  Mary  his  Wife  from 
Aldridge  to  Sbenjlon-.     And   the  Seffions  confirmed    their 
Order. 

Pa  r  t  IV.  Vo  l.  II.  O  The 
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The  Special  State  of  the  Cafe  was  as  follows — The  Pauper,  with 
Mary  hhfir/l  Wife,  who  was  the  Daughter  of  one  Robert  Chamber- 
lain, came  with  a  Certificate,  in  the  Year  1717,  from  Shenflon  to 
Aldridge,  and  there  lived  with  Robert  Chamberlain,  in  a  Houfe  of 
the  faid  Robert's,  till  his  Death.  The  laid  Robert  Chamberlain  by  his 
Will  dated  23d  September  1724,  .gvsw  to  his  Daughter  Afary  Green,  then 
the  Pauper's  Wife,  All  that  his  Houfe  Barn  Garden  Croft  and  Shred 
with  the  Appurtenances  in  Aldridge  aforefaid,  To  hold  to  Her 
for  her  Life;  And  from  and  after  her  Deceafe,  unto  Robert  Green 
Son  of  the  faid  Mary  Green,  the  faid  Robert  Green  paying  Mary 
his  Sifter  5/.  The  Teftator  died  foon  after  making  his  faid  Will. 
The  Pauper  and  his  Wife  Mary  (the  Devifee  Jor  Life  under  the  faid 
Will)  entered  upon  the  PremifTes  fo  devifed,  and  enjoyed  the  fame, 
(the  faid  Houfe  being  then  new  built,  and  the  Premiffes  all  toge- 
ther worth  Forty  Shillings  a  Tear,)  from  the  Death  of  Robert  Cham- 
berlain, until  the  Death  of  Mary  his  firft  Wife,  which  happened 
Six  Months  after  the  Death  of  her  faid  Father ;  and  continued 
in  the  Pofj'efjion  of  the  faid  Premiffes,  //'//  removed  by  the  prefent 
Order  j  without  paying  Rent  to  any  Perfon. 

The  Pauper's  firft  Wife  left  Iftue  by  him,  One  Son  named  Ro- 
bert., (the  Remainder-Man  in  the  faid  Will ;)  who,  many  Years 
fince  went  for  a  Soldier ;  and  whether  living  or  dead,  not  known  ; 
and  One  Daughter,  named  Mary,  now  living. 

The  Pauper,  after  the  Death  of  the  faid  Mary  his  firft  Wife, 
married  Mary  his  prefent  Wife. 

Mr.  Afton  had  moved  to  quafti  this  Order ;  and  had  objected  to 
it,  "  That  this  Ifaac  Green  the  Pauper  had  a  Right  to  this  Eftate, 
"  when  he  entered  upon  it;  and  had  continued  a  peaceable  and  un- 
"  interrupted  Pcjfejfion  of  it,  for  above  30  Tears,  and  was  irre- 
movable from  it,  notwithstanding  his  Coming  originally  into 
the  Parifti  under  a  Certificate." 


a. 


And  He  then  mentioned  the  Cafes  of  Afijbrittle  and  Wiley,  M. 
11  G.  1.  1  Strange  608.  Bur  clear  and  Eafi-Woodhay,  1  Strange 
163,   164.     Rex  v.  Inhabitants   of  Marwood,  H.   29  G.  2.    B.  R, 

»  r. ante  107,  Rex  v.  Inhabitants  of  Duns  Tew,  Tr.  29,  30  G.  2.     *  Rex  v.  Inhabi- 

5°8-  tants  of  ColdAfi:ton,  H.  31  G.  2.  B.  R. 

And  now,  Mr.  Morton,  who  was   to  have  fliewn  Caufe  againft 
quafhing  thefe  Orders,  candidly  owned  that  he  could  not  undertake 
+  v.  2  Salt,   to  fupport  them  againft  ~j-  feveral  exprefs  Refolutions. 

^24.  inter 

Ryjlit  and  Harrowi  Parilhes.      I  Strange  502.  Cranley  and  5/.  Mary  Guildford.     1  Strange  97.  Murjley  and 

Gr-andbor-fiugh.     2  Strange  983,  984.  Rex  v.  Inhabitants  cfSundriJb. 

2  Lord 
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Lord  Mansfield— So  it   feemed  to  Us,  upon   the  Original 
Motion. 

Whereupon  the  Rule  was  made  absolute. 


Rex  verf.  Earl  Ferrers. 

ON  Mr.  Aflon\  Motion  for  the  Earl,  and  on  reading  the  Adt 
of  Parliament  made  laft  Seffions  for  the  Separation  of  the 
Earl  and  Countefs ;  And  on  the  Confent  of  Mr.  Campbell,  on  Be- 
half of  the  Countefs  j 

The  Earl's  *  Recognizance  was  discharged?         •v.anutify 


The  End  of  Michaelmas  Term  1758. 
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Friday  z6th  Doe,  ex  dimiiT.  Odiarne,  verf.  Whitehead. 

January 


■17J9- 


H.  30  G.  2.  to'/o  988. 

""^  HIS  was  a  Special  Cafe,  from  Warwick  Lent-Affizes  1757, 


T 

In  Ejectment,   on  the  Demife  of  JVentworth  Odiarne 
Efquire,  for  divers  Meffuages  and  Lands  in  Allejley  in 
that  County. 

It  appeared  in  Evidence,  at  the  Trial,  as  follows ;  viz. 

That  Timothy  Stoughton  Gent,  being  feifed  in  Fee  of  the  Pre- 
mifTes  in  queftion,  by  Indentures  of  Leafe  and  Releafe,  (the  Re- 
leafe  being  dated  the  ill:  of  March  in  the  firft  Year  of  Queen  Anne?) 
in  Confederation  of  the  Marriage  of  Antony  Stoughton  his  eldeft  Son 
with  Frances  his  Wife,  and  other  the  Confederations  in  the  faid  Re- 
leafe mentioned,  did  convey  to  Bajjl  St.  Nicholas  and  Thomas  Skef- 
Jington  Efquires  the  PremifTes  in  queftion,  To  hold  to  them  their 
Heirs  and  Afligns,  to  the  feveral  Ufes  following,  that  is  to  fay,  To 
the  Ufe  of  the  faid  Timothy  Stoughton  for  Life,  with  Remainder  to 
Truftees  during  the  Life  of  the  faid  Timothy  Stoughton,  to  preferve 
contingent  Remainders  ;  Remainder  to  the  faid  Antony  Stoughton 
for  99  Years  if  he  fhould  io  long  live,  with  Remainder  to  Truftees 
during  the  Life  of  the  faid  Antony  Stoughton,  to  preferve  contingent 
Remainders ;  Remainder  to  the  Ufe  of  the  firjl  and  ether  Sons  of 
the  Body  of  the  faid  Antony,  on  the  Body  of  the  faid  Frances  law- 
fully begotten  or  to  be  begotten,  in  Tail  Male ;  Remainder  to  the 
Ufe  of  Mary  Odiarne,  Wife  of  Charles  Odiarne,  Sole  Daughter  of 
.the  [aid  Timothy  Stoughton,  for  99  Years  if  She  fhould  fo  long  live, 
with  Remainder  to  Truftees  and  their  Heirs  during  the  Life  of  the 
£ud  Mary  Odiarne,  to  preferve  contingent  Remainders ;  And  from 
4  .  and 
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and  immediately  after  the  Death  of  the  faid  Mary  Odiarne,  To  the 
Ufe  of  the  firft  and  eldfi  Son  of  the  Body  of  the  faid  Mary  Odiarne 
lawfully  begotten  or  to  'be  begotten,  and  of  the  Heirs  Male  of  the 
Body  of  fuch  firft  and  eldeft  Son  iffuing  ;  with  diversRemainders 
over,  and  with  a  Remainder  or  Reverfion  to  the  right  Heirs  of  the 
faid  Timothy  Stoughton. 

The  faid  Timothy  Stoughton  died,  (many  Years  ago,)  in  the  Life- 
time of  his  Son  Antony.  Antony  Stoughton,  his  Son,  had  by  the 
faid  Frances  his  Wife  only  One  Son,  named  Timothy. 

Antony  died  in  July  1734;  leaving  by  the  faid  Frances  (who 
died  in  his  Life-time)  the  faid  Timothy  his  only  Son  and  Heir. 

Timothy  Stoughton,  the  Son  of  Antony,  died  in  June  1753, 
without  IlTue. 

The  faid  Mary  Odiarne  died  in  January  1735  ;  leaving  Tffue  (by 
Charles  Odiarne  her  Hufband)  Wetttworth  Odiarne,  her  fir  ft  and 
eldeft  Son  ;  who  is  the  Lcffor  of  the  Plaintiff. 

It  appeared  alfo,  That  the  faid  Timothy  Stoughton  the  Grandfon, 
in  his  Life-time,  being  in  Poffefjion  of  the  faid  Premiffes  wider  the 
before-mentioned  Indentures  of  Leafe  and  Releafe,  by  Indentures  of 
Leafe  and  Releafe  dated  the  26th  and  27th  of  January  1735,  pre- 
vious to  his  Marriage  with  Anne  Samwell,  Spinfter,  and  in  Con- 
federation of  the  fame  Marriage  and  of  a  Marriage  Portion,  granted 
and  releafed  (amongft  other  Lands  and  Tenements)  the  Premises 
in  queftion,  to  Sir  Thomas  Samwell  and  Thomas  Samwell  Efq;  and 
their  Heirs,  To  hold  to  the  Ufes  following,  to  wit,  To  the  Ufe  of  the 
faid  Timbthy  Stoughton  the  Grandfon  and  his  Heirs,  until  the  intended 
Marriage  between  him  and  the  faid  Anne  Samwell ;  And  then  to 
the  Ufe  of  Truftees  for  500  Years  ;  Remainder  to  the  faid  Timothy 
Stoughton  for  Life  ;  Remainder  to  Truftees,  to  preferve  contingent 
Remainders ;  Remainder  to  the  faid  Anne  Samwell  for  Life,  as  Part 
of  her  Jointure  ;  Remainder  to  the  Ufe  of  the  firft  and  other  Sons 
of  the  faid  Timothy  Stoughton  on  the  Body  of  the  faid  Anne  Samwell, 
in  Tail  Male ;  with  Remainder  to  the  faid  Timothy  Stoughton  in  Fee. 

In  which  Indenture  of  Releafe,  is  a  Covenant,  by  the  faid  Timothy 
Stoughton,  "  to  levy  a  Fine  fur  conufance  de  droit  come  ceo  &c, 
"  with  Proclamations,  (inter  ai'J  of  the  Premiffes  in  queftion,  to 
"  the  faid  Sir  Thomas  Samwell  and  Thomas  Samwell  and  the  Heirs 
"  of  the  faid  Sir  Thomas.1' 

And  it  is  declared  by  the  faid  Indenture  of  Releafe,  "  that  the  faid 

"  Fine  foould  enure  to  the  feveral  Intents  and  Purpofes  and  for  the 

Part  IV.  Vol.  II.  P  "feveral 
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"  fever al  E/lates  in  the  /aid  Indenture  of  Releafe  contained"  ;  (and 
which  are  herein  before-mentioned.) 

It  appeared,  That  the  faid  Marriage  took  Effet!  •>  and  that,  af- 
terwards, the  laid  Timothy  Stoughton,  being  in  PcJfeJ/ion,  did  in 
Hilary  Term  1735,  levy  a  Fine  according  to  his  faid  Covenant, 
with  a  General  Warranty  in  the  faid  Fine,  by  the  faid  Timothy 
Stoughton,  for  him  and  his  Heirs,  "That  they  would  warrant  to 
"  the  aforefaid  Sir  Thomas  and  Thomas  and  the  Heirs  of  the  laid  Sir 
"  Thomas,  the  faid  Premiffes  in  queftion,  againft  him  the  faid 
"  Timothy  and  his  Heirs,  for  ever."  And  it  appeared  that  the  faid 
Anne  his  Wife,  after  his  Death,  entered  upon  and  poffeffed  herfelf 
of  the  Premiffes  in  queftion. 

It  alfo  appeared  That  the  faid  Wenttoorth  Odiarne,  (the  Leffor 
of  the  Plaintiff,)  before  the  Time  of  bringing  this  Ejectment,  and 
of  making  the  Demife  by  him  in  his  Declaration  mentioned,  duly 
made  an  aclual  Entry  into  and  upon  all  the  Premiffes  in  queftion, 
to  avoid  the  faid  Fine. 

It  appeared  alfo  That  the  faid  Wentworth  Odiarne,  the  Leffor  of 
the  Plaintiff,  was  Heir  at  Law  to  the  faid  Timothy  Stoughton  the 
Grandfon,  at  the  Time  of  his  Death  ;  that  is  to  fay,  only  Sun  of 
Mary  Odiarne,  who  was  the  only  Sifter  and  Heir  of  Antony  Stough- 
ton the  Father  of  the  laid  laft  mentioned  Timothy. 

On  the  Trial,  a  Verdict  was  found  for  the  Plaintiff,  fubject  to 
the  Opinion  of  the  Court  of  King's  Bench  upon  this  Queftion — 
••**  Whether  the  faid  Wentworth  Odiarne  Efq;  the  Leffor  of  the 
"  Plaintiff,  is  intitled  to  the  Premiffes  in  queftion,  and  ought  to 
"  recover  the  fame  in  this  Caufe ;  notwithstanding  the  faid  Fine 
"  fo  levied  by  the  faid  Timothy  Stoughton  the  Grandfon,  and  the 
"  Warranty  therein." 

This  Cafe  was  firft  argued  in  Trinity  Term  1758;  by  Mr. 
Knowler,  for  the  Plaintiff;  and  Mr.  Caldecott,  for  the  Defendant. 

The  Objections  on  the  Part  of  the  Plaintiff  were  founded  on 
Seymor's  Cafe,  10  Rep.  99.  The  Sum  of  them  was,  "  That  the 
"  Leffor  of  the  Plaintiff  might  maintain  an  Ejedment,  (as  an  ac- 
"  tual  Entry  had  been  made  to  avoid  the  Fine)  unlefs  a  Discon- 
"  tinuance  could  be  proved,  or  that  the  Warranty  flood  in 
"  his  Way  as  a  Bar  to  his  Title. 

In  Order  to  (hew  "  that  there  had  been  NO'Difcontinuance ;"  and 
confequently,  "  That  the  Remainder   of  the  Leffor  was  not  di- 

«*  ve/led;'\ 
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*'  vejled;"  Mr.  Knowler  faid  it  would  be  neceffary  to  confider  the 
Operation  of  the  Leafe  and  Releafe,  and  of  the  Fine  :  Which  were, 
in  the  prefent  Cafe,  quite  diftinSl  Conveyances. 

A  Leafe  and  Releafe  made  by  a  Tenant  in  Tail  has  the  fame  Sort 
of  Operation,  as  if  Tenant  in  Tail  conveys  by  Bargain  and  Sale 
inr oiled :  No  greater  Eftate  panes,  by  either,  than  the  Tenant  in 
Tail  can  lawfully  eonvey.  Lift.  §  606.  And  if  it  be  the  Property 
of  the  Conveyance  made  ufe  of  by  the  Tenant  in  Tail,  to  pafs  no 
greater  Eftate  than  the  Tenant  in  Tail  can  lawfully  convey  ;  such 
Conveyance  does  not  difcontinae  the  Eftate  Tail,  nor  divejl  the 
Remainder.  Now,  when  Tenant  in  Tail  conveys  by  Bargain  and 
Sale,  or  by  Leafe  and  Releafe,  (which  has  the  fame  Operation,) 
that  Conveyance  makes  no  Difcontinuance  of  the  Eftate  Tail ; 
neither  doth  it  diveft  the  Remainders  :  Becaufe  no  greater  Eftate 
paffes  by  it,  than  a  bafe  Fee,  determinable  upon  the  Death  of  the 
Tenant  in  Tail ;  which  is  all  the  Eftate  he  can  lawfully  convey. 

It  is  true,  that  a  Feoffment,  or  a  Fine,  or  a  Common  Recovery,  will 
make  a  Difcontinuance  ;  becaufe  a  Fee-Simple  paffes  by  them ;  which 
is  a  greater  Eftate  than  the  Tenant  in  Tail  can  lawfully  convey. 

It  cannot  therefore  be  denied  or  difputed,  "  That  a  Fine 
"  which  paffes  a  Freehold  will  difcontinue  an  Eftate  Tail."  But 
in  this  Cafe,  the  Fine  paffed  no  Freehold;  the  Freehold  having  been, 
before  the  levying  of  the  Fine,  conveyed  by  the  Leafe  and  Releafe. 
This  Fine,  levied  after  the  Marriage,  being  a  distinct  Conveyance, 
executed  fubfequent  to  the  Leafe  and  Releafe,  All  that  it  did  or 
could  do,  was  to  confirm  and  corroborate  the  bafe  Fee  which  paffed 
by  the  Leafe  and  Releafe,  and  make  it  more  durable :  The  Eftate 
which  paffed  by  the  Leafe  and  Releafe,  was  determinable  on  the 
Death  of  the  Tenant  in  Tail ;  But  the  Fine  made  it  more  durable, 
namely,  not  to  be  determinable  ////  the  Death  of  the  Tenant  in 
Tail  without  IJfue  Male.  Which  Event  being  now  come  to  pafs, 
and  the  Eftate  Tail  being  now  fpent  by  the  Death  of  Timothy 
Stoughton  without  Iflue,  The  Leffor  of  the  Plaintiff,  as  the  next  Re- 
mainder-Man, is  intitled  to  the  Eftate,  unlefs  the  Warranty 
ftands  in  his  Way,  as  a  Bar  to  his  Title. 

But  the  Warranty  has  no  Effect  to  bar  or  prejudice  the  Leffor  of 
the  Plaintiff's  Title  j  becaufe  it  never  extended  to  his  Remainder, 
and  is  now  itfelf  determined.  A  Warranty  never  bars  a  vested, 
Eftate,  in  PofTeffion,  Reverlion,  or  Remainder :  Before  the  Defcent 
of  the  Warranty  can  operate,  the  Eftate  muft  be  dcvefled  and  turned 
to  a  Right ;  and  this  muft  be  the  Cafe  before,  or  at  the  Time  when 
the  Warranty  falls.  Co.Litt.  388.  b.  And  a  Remainder  expectant 
on  an  Eftate  Tail  can  never  be  devefed,  unlefs  the  Eftate  on  which 
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it  is  expectant,  be  difcontinued.  But  the  Eftate  Tail  which  was 
in  "timothy  Stoughton  was  not  difcontinued,  for  the  Reafon  already 
mentioned.  Therefore  the  Warranty  did  net  extend  to  the  Lei- 
for's  Remainder:  But  the  Remainder  continued  undifturbed  in1 
Him,  to  the  Time  of  the  Death  of  Timothy  Stoughton  without 
Ifl'ue  Male.  This  having  happened ;  the  Warranty,  which  depended 
folely  on  the  Eftate  created  by  the  Leafe  and  Releafe,  hath  lojl 
it's  Support,  and  is  therefore  now  determined,  and  no  longer  ex- 
ills.  Confequently,  it  had  no  Operation  on  the  Eftate  of  the  Lef- 
for,  nor  can  be  any  Bar  to  his  Title. 

Mr  Knowler  relied  on  the  before  mentioned  Cafe  in  jo  Co.  95,  as 
in  Point  to  prove  All  thefe  Pofitions,  upon  which  he  had  founded 
his  Argument. 

It  came  into  Judgment  upon  a  Special  Verdict  in  an  Ejectment 

*  v.  1  Buijit.  on  the  Demife  of  Edward  Seymor :  And  the  Cafe  was  *  this — 
162.  s.  c. 

HejZori  v.        Sir  Thomas  Cheney,  devifed  the  PremifTes  in  Queftion  to  his  Sen 
Smith.)  Henry  Cheney  and  the  Heirs  of  his  Body  ;  Remainder  to  John  Cheney 

and  the  Heirs  Male  of  his  Body ;  Remainder  to  his  own  right 
Heirs.  Sir  Thomas  died.  And  after  his  Death,  Henry  entered  ; 
And  (being  feifed  in  Tail,  Remainder  in  Tail,  Remainder  to  him- 
felf  in  Fee,)  conveyed  by  Bargain  and  Sale  inr oiled,  to  William  Hig- 
ham  and  his  Heirs ;  who  entered  and  became  feifed  accordingly. 
Henry  Cheney  afterwards  levied  a  Fine  with  Proclamations,  to  Wil- 
liam Higham  and  his  Heirs ;  with  general  Warranty.  William  Hig- 
ham  conveyed  to  Henry  Lord  Seymor  in  Fee.  John  Cheney,  the  Re- 
mainder-Man in  Tail,  had  Iflue  Thomas  Cheney.  And  then  Henry 
Cheney  died  without  Iflue  ;  Thomas,  the  Iflue  of  John  the  Remainder- 
Man,  being  his  Heir  at  Law.  Upon  the  Death  of  Henry,  Thomas 
entered,  claiming  the  Premifles  by  Force  of  the  Remainder  limited 
to  his  Father:  Upon  which,  Edward  Seymor,  who  claimed  under 
Henry  Lord  Seymor,  entered  and  made  the  Leafe  to  the  Plaintiff: 
Who,  being  ejected  by  Thomas  Cheney,  brought  the  Ejectment.  And 
the  Point  fubmitted  by  the  jury  to  the  Judgment  of  the  Court, 
was,  "  If  the  Entry  of  Thomas  was  lawful,  or  not."  And  the  Cafe 
having  been  argued  at  the  Bench  as  well  as  at  the  Bar,  The  Court 
were  unanimoufly  of  Opinion — 

"  That  the  Fine  levied  by  Henry  Cheney  to  William  Higham 
"  the  Bargainee,  did  not  divest  the  Remainder  limited  to  John 
'*  Cheney ; 

"  That  no  Eftate  of  Freehold  pajfed  by  the  Fine ;  but  that  the 

"  Fine,  being  with  Proclamations,  corroborated  the  Eftate  of  the 

"  Bargainee,  and  made  it  more  durable,  by  making  it  determinable 
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<c  on  the  Death  of  Henry  Cheney  without  Ijjue  Male,  where  before  it, 
"  was  determinable  on  his  Death ; 

"  That  if  the  Fine  had  been  levied  before  the  Bargain  and  Sale, 
"  it  would  have  made  a  Difcontinuance ;  but  being  levied  after 
*'  it,  it  operated  on  the  EJlate  which  pajjed  by  the  Bargain  and  Sale, 
**  and  was  guided  by  it ; 

"  That  the  Warranty  created  by  the  Fine  did  not  extend  to 
"  the  Eftate  of  John  Cheney  in  Remainder  ;  becaufe  it  was  not  dif- 
"  placed^  but  continued  in  him ; 

"  That  when  the  EJlate  to  which  the  Warranty  was  annexed,  de- 
"  termined  by  the  Death  of  He?iry  Cheney  without  Iflue  Male,  the 
**  Warranty  was  determined  for  Want  of  an  EJlate  to  fupport  it :" 

He  urged  that  -this  Authority  concurs,  in  every  Point,  with  the 
Cafe  now  before  the  Court ;  And  that  there  is  no  material  Difference 
between  them.  Seymor's  Cafe  arofe  indeed  upon  a  Bargain  and  Sale 
inrolled ;  The  prefent  Cafe  ariies  upon  a  Leafe  and  Releafe.  But 
their  Operation  is  the  same,  as  to  the  Eftate  and  Interefl  which  pafs 
by  them  :  For  they  pafs  no  greater  EJlate  than  the  Party  who  exe- 
cutes them,  can  lawfully  convey.  And  in  that  RefpecT,  they  Both 
differ  from  a  Feoffment  and  from  a.  Fine.  And  Lord  Chief  Juftice 
Holt,  in  the  Cafe  of  Machil  v.  Clark,  2  Salkeld  6x9.  ranks  them 
together,  ^Conveyances  which  have  the  fame  Operation,  as  to  the 
Quantity  of  Eftate  pafBng  by  them,  when  made  by  Tenant  in  Tail. 
And  Seymor's  Cafe  was  there  holden  for  Law,  by  Him:  Which 
adds  greatly  to  its  Weight  and  Authority. 

Mr.  Caldecotfs  Argument  tended  to  anfwer  thefe  Objections,  and 
to  prove  that  at  the  Time  of  the  Fine  levied,  there  was  a  Difconti- 
nuance of  the  Eftate  Tail. 

He  infifted,  that  even  fuppofing  thefe  to  be  dijlinfl  Conveyances, 

Yet  'Timothy  Stoughton  the  Grandfon  was  Tenant  in  Tail  in  Pof- 

Jeffion,  with  Remainder  over  in  Fee :  For  He  had  an  Eftate  for 

Life  in  Him,  and  alfo  the  Old  Intail  ;  and  they  muft   be   con- 

foiidated. 

However,  this  Leafe  and  Releafe  and  Fine  are  not  diflinc!  Con- 
veyances ;  but  All  One  entire  Conveyance ;  All  done  at  the  fame 
Time,  upon  the  fame  Occafion,  and  to  the  fame  Purpofe,  and  un- 
der the  fame  Deed :  Whereas  in  Seymor's  Cafe,  the  Bargain  and 
i>ale  were  completed;  and  the  Fine  was  a  Twelve-month  after; 
And  the  Perfon  who  levied  it,  had  no  Freehold  in  Him.     And  td 
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prove  that  all  this  was  only  One  entfre  Conveyance,  He  cited  5  Co, 
26.  Countefs  of  Rutland's  Cafe.  2  Co.  72.  ^.  Lord  Cromwell's  Cafe, 
the  2d  Refolution.  3  Buljlr.  256.  Havergill  v.  Hare,  (what  was  faid 
by  Ch.  Juft.  Montague.) 

Mr  Knowlcr  conceded  "  That  the  Fine  would  difcontinue  the 
"  Eftate  Tail  and  deveft  the  Remainder  (/.  c.  drive  the  Party  in  Re- 
"  mainder  to  his  Formdon,)  if  the  Perfon  who  levied  the  Fine 
"  was  at  that  Time  Tenant  in  Tail  in  PofTeffion."' 

■ 

Lord  Mansfield  put  Mr.  Kncwler  upon  (hewing  that  this 
was  not  One  Conveyance  or  AJfurance;  and  that  it  was  not  the 
Intention  and  Agreement  of  the  Parties  "  that  all  the  Ufes  mould 
"  arife  at  one  and  the  fame  Time,  and  be  directed  by  the  fame 
"  Deed." 

Mr.  Knowler — After  the  Marriage  and  before  the  executing  the 
Fine,  Timothy  St  ought  on  had  only  an  Eftate  yor  Life  in  him;  (For 
the  Leafe  and  Releafe  had  no  other  Operation :)  Therefore,  beino- 
only  Tenant  for  Life,  he  could  not  difcontinue  the  Eflate. 

There  are  but  four  Difcontinuances  of  Eftates  Tail. 

The  State  of  the  Cafe  mews  the  Order  in  which  the  Deeds  were 
executed. 

It  is  faid  "  That  the  Leafe  Releafe  and  the  Fine  are  but  One 
"  Conveyance."  I  fay,  they  are  Three  diftinft  Conveyances.  And 
after  the  Leafe  and  Releafe  had  taken  their  EffeB ';  then  comes 
the  Fine.  Now  what  Operation  could  that  have  ?  Not  to  pafs  the 
Freehold :  For  that  was  done  before.  And  without  that,  it  could 
never  work  a  Dif continuance  of  the  Eftate  Tail. 

Lcrd  Mansfield— I  take  it  to  be  an  exceeding  plain  Cafe, 
upon  Mr.  Caldecott's  fecond  Point. 

If  you  could  diftinguifh  thefe  Conveyances,  and  fuppofe  Timothy 
Stoughton  to  have  been  only  Tenant  for  Life,  at  the  Time  of  his 
levying  the  Fine,  it  would  be  the  Forfeiture  of  his  Eftate  for  Life. 
So  that  you  fee  the  Ccnfequence  of  this  Po/ition. 

But  undoubtedly  thefe  are  All  but  One  Assurance,  and  mall 
operate  as  fitch :  And  the  Fine  is  Part  of  it.  This  has  been  fo 
holden  in  former  Cafes ;  Stapylton  v.  Stapylton,  and  the  Cafe  of  the 
Manfel  Family  :  It  was  in  both  thefe  Cafes,  confidered  and  taken 
that  they  were  all  but  in  the  Nature  of  One  Conveyance  or  Ajfu- 
rance  (if  you  had  rather  call  it  fo  )  and  fhall  operate  as  fuch.     But 

the 
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the  Fine  fhall  never  operate  contrary  to  the  Intention  of  the  Parties, 
and  fo  as  to  defeat  it.  And  this  is  agreeable  to  the  Doctrine  laid 
down  in  Lord  Cromwell's  Cafe,  2  Co.  72.  b.  And  in  the  Countefs 
of  Rutland's  Cafe,  5  Co.  26.     And  in  many  modern  Cafes. 

If  One  was  to  argue  on  Fictions,  the  Fine  would,  by  Ref- 
lation, precede  the  other  Conveyance ;  and  the  Leafe  and  Releafe 
misht  be  confidered  but  as  a  Declaration  of  the  Ufes  of  the 
Fine. 

But  this  Conftruction  that  is  now  attempted,  would  confound 
every  Settlement  made  upon  Marriage  or  other  Events  in  Families; 
and  would  be  of  exceedingly  inconvenient  Confequence.  As  to  it's 
being  one  Conveyance,  or  one  Affurance,  there  is  no  great  Matter  of 
Difference  between  them,  except  merely  in  the  Name. 

I  do  not  meddle  with  the  Warranty  :  For  that  is  out  of  the 
Cafe.  I  look  upon  all  this  as  One  assurance.  If  they  were  di- 
frincl:  Conveyances  or  Affurances,  this  Fine  would  be  a  Forfeiture 
ofhisEftate  for  Life  under  the  new  Settlement.  Which  plainly 
ihews  that  they  were  never  underjlood  or  intended  as  diftinct,  but  as 
One  and  the  fame. 

Mr.  Serjeant  Hewitt  would  have  had  a  fecond  Argument :  He 
was  on  Mr.  Knowler's  Side  ;  and  had  taken  Notes  for  a  fecond 
Argument  on  Behalf  of  the  Plaintiff. 

But  Lord  Mansfield  did  not  care  to  delay  it,  merely  for  afking. 
And  both  he  and  Mr.  Juft.  Wilmot  afked  the  Serjeant  if  he  had  any 
Doubt  "  Whether  a  Fine  with  Proclamations  levied  by  Tenant  in 
"  Tail  in  Poffeffion,  will  not  difcontinue  the  Reverfion  in  Fee,  as 
"  well  as  deveft  the  Remainder  in  Tail,  fo  as  to  put  the  Remainder- 
"  Man  to  his  Formdon." 

Mr.  juft.  Fo/ler  expreffed  Himfelf  to  the  fame  Effect  with  his 
his  Lordfhip  and  Mr.  Juft.  Wilmot.  And  I  fuppole  that  Mr. 
Juft.  Denifon  communicated  to  his  Brethren  "  that  He  alfo  con- 
"  curred  :"  For 

Lord  Mansfield  faid,  **  We  are  All  fatisfied  that  the  Pofiea  be 
"  delivered  to  the  Defendant." 

But  on  the  Day  following  (Saturday  10th  June  1758,)  Mr.  Ser- 
jeant Hewitt,  on  Behalf  of  the  Defendant,  moved  that  this  Cafe 
might  be  argued  again :  For  that  he  thought  he  fhould  be  able 
to  maintain  "  That  the  Fine  does  not  work  a  Difcontinuance." 

The 
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The  Court  having  offered  this  Yefterday,  provided  the  Serjeant, 
upon  confidering  of  it,  would  fay  "  that  He  really  thought  he 
"  could  maintain  thisPofition  ;"  and  He  now  declaring  "  that 
[•Soalfowas  "  He  was  *  really  of  this  Opinion" — 

Mr.  Knoiuhr: 

As  the  Rcleafe  conveyed  an  Eftaie ;  and  therefore  differed  (as  he  apprehended)  from  a  Covenant  to  levy  a 

Fine,   which  conveys  no  Ejlate.] 

The  Poftea  was  ordered  to  be  flayed ;  And  that  it  fhould  be 
fet  down  again  in  the  Paper,  in  the  following  Term,  for 
further  Argument. 

And  after  fuch  further  Argument  By  Mr.  Serjeant  Hewit, — 

Mr.  Norton  for  the  Defendant  refted  it  upon  the  Serjeant's  own 
Argument :  Which  both  He  and  the  Court  agreed  to  have  been 
*  1  Md  100  faif  anc*  candid,  by  Reafon  of  his  having  fitted  all  the  *  Cafes  which 
Benjonv.Hod-  were  againft  him,  as  well  as  for  him,  fully  and  at  large. 

fan.    Littlet. 

i.  614.  I  Injt.  327.  a.  b.  Cro.  Car.  log,  1 10.  lfebam  v.  Morrice.  Litt.  §.  618.  Co.  Lilt.  332.  Seymor's 
Cafe.  Lord  CromiveWs  Cafe.  2  Ro.  Rap.  24;.  2  Lev.  52.  4  Mod.  266.  3  Buljlr.  250.  5  Co.  26.  Cro  Car. 
3Z0.  I  Ventr.  280.  and  Herring  v.  Broiun,  rn  Skinner  35,  52,  71,  184.  and  Carth.  24.  1  Injt.  42.  a.  b. 
10  Co.  39,  42.  a.  Bob.  261.  Noy  66. 

Lord  Mansfield,—- 

The  JiriB  legal  regular  Form  that  fhould  have  been  purfued, 
would  certainly  have  been  a  Common  Recovery :  But  though  a  dif- 
ferent Form  has  been  purfued,  yet  it  was  plainly  meant  by  Timothy 
Stoughton  (the  Grandfon,)  that  the  Ufes  of  the  Marriage  Settlement 
fhould  btfupported  by  this  Fine. 

And  all  was  executory  at  the  Time  of  making  the  Leafe  and 
Releafe,  which  were  executed  previous  to  the  Marriage  ;  And  the 
Covenant  contained  in  the  Releafe,  was  "  to  levy  a  Fine  thereupon, 
"  in  Order  to  carry  them  into  Effect."  All  thefe  are  to  be  confi- 
dered  as  but  On  e  Conveyance ;  and  they  operate  as  a  Declaration  of 
Ufes :  Which  Ufes  all  arife  cut  of  the  Fine. 

It  would  be  a  very  flrange  Thing,  that  the  Form  of  the  Con- 
veyance fhould  dejlroy  the  very  Intent  of  it;  and  that  the  Fine 
itfelf  fhould  dejlroy  the  Ejlate  of  the  Tenant  for  Life,  by  occasioning 
a  Forf-eitare  ir.  Inftead  of  this,  All  the  preceding  Tranfadtion  is 
inly  executory  :  And  the  Operation  is  only  as  a  Declaration  of 
the  Ufes  of  the  Fine.  'Tis  like  a  Cafe  of  a  Tenant  to  the  Praecipe  : 
Who  is  confidered  merely  as  an  Inftrument,  and  not  as  the  ftrict 
real  Owner  of  the  Land.  This  Releafe  is  but  a  Deed  to  lead  the 
Ufes  of  the  Fine. 

I  Seymor's 
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Seymor's  Cafe  goes  upon  quite  different  Ground*  from  the  prefent. 
There,  Henry  Cheney  upon  the  1 8th  of  December  22  Eliz.  by  In- 
denture of  Bargain  and  Sale  inrolled,  fold  to  Higkam  and  his  Heirs  : 
By  Force  of  which,  Higham  entered  and  was  feijed  accordingly.  And 
afterwards  in  Michaelmas  Term  2  2  Ehz.  almoft  a  Tear  af  rer  the 
Bargain  and  Sale,  Henry  Cheney  levied  a  Fine  with  Proclamations, 
to  the  faid  Higham  and  his  Heirs,  with  general  Warranty.  So  that 
the  Bargain  and  Sale  in  that  Cafe  was  totally  unconnectfd  with 
the  Fine  :  And  Higham  is  exprefsly  found  to  have  entered  and  been 
feifed,  by  Force  of  the  Indenture  of  Bargain  and  Sale.  Whereas  in 
the  prefent  Cafe,  the  Whole  is  On  e  AjJ'urance. 

As  to  the  Objections — This  Leafe  and  Releafe  was  not  a  com- 
plete Agreement ;  but  executory.  The  Intent  was  to  make  good  by 
a  Fine,  as  far  as  they  could  be  made  good- by  a  Fine,  the  Ufcs  of  the 
Family-Settlement  which  Timothy  St  ought  on  the  Grandfon  was  ma- 
king upon  his  Marriage  with  Anne  Samivell:  And  the  Intent  was 
certainly  lawful,  though  there  is  a  Blunder  in  the  Manner  of 
doing  it. 

It  would  be  an  Occafion  of  the  utmoft  confufion  in  Families, 
all  over  the  Kingdom,  if  in  every  Settlement  or  Conveyance,  the 
feveral  Deeds  were  to  be  divided  in  Point  of  Time  ;  and  the  jlrifl 
legal  Operation  of  each  was  to  be  confidered  di/linSfly  and  feparately 
from  all  the  reft,  and  from  the  general  View  and  Intention  of  the 
whole  Tranfaction.  It  would  be  juft  as  reafonable,  to  take  the.  fe- 
■parate  Claufes  in  one  and  the  fame  Deed  ;  and  to  hunt  after  fuch 
different  Conftruclions  as  the  Words  of  them  might  bear,  if  they 
ftood  unconnected  with  the  reft  of  the  Claufes  in  the  Deed,  or 
in  Deeds  of  quite  another  Import:  Whereas  in  Point  of  Law  and 
Reafon,  the  whole  'Tranfacrion  and  its  General  Intention  ought  to  be 
taken  together  in  one  View. 

Mr.  Juft.  Denifon  was  of  trie  fame  Opinion. 

Here  are  two  Queftions  upon  the  Operations  of  this  Conveyance; 
which  was  by  Leafe  and  Releafe  and  a  Fine :  (ift.)  "  Whether  it 
"  made  a  Difcontinuance  of  the  Eftate  Tail ;"  (2d.)  "  Whether 
"  it  devefted  the  Remainder  or  Reverfion."  And  both  thefe  Quef- 
tions feem  to  Me  fo  very  clear,  that  I  think  there  could  be  no 
Doubt,  but  this  which  has  been  endeavoured  to  be  raifed  upon 
Seymor's  Cafe  10G?.  95.  b.  96:  Which  Cafe  has  been  urged  and 
relied  upon  as  an  Authority  "  That  the  Eftate  Tail  is  not  difconti- 
"  nued,  nor  the  Remainder  devefted."  Yet  it  feems  to  me  other- 
wife,  notwithftanding  what  has  been  argued  from  that  Cafe  ;  which 
is  very  diflinguifable  from  the  prefent. 
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The  Eftate  pajfes  by  the  Fine,  Whether  the  Ufes  be  declared 
prior,  or  fubfequent  to  the  Fine.  The  Deeds  mull:  be  considered  as 
executory,  till  the  Fine  is  levied  :  And  then  the  Eftate  partes  by  the 

Fine. 

The  Companion  of  this  Cafe  to  Seymor's  Cafe  is  founded  upon  a 
Miftake.  For  there  the  Bargainee  was  found  "  to  have  entered  by 
"  Force  of  the  Indenture  of  Bargain  and  Sale,  and  to  have  been 
"  feifed  according  to  it,"  before  Henry  Cheney  levied  the  Fine  to 
him  :  And  the  Judges  were  obliged  to  take  the  Fact  to  be  as  it  was 
found  by  the  Verdict ;  They  were  not  at  Liberty  to  look  upon  it  as 
One  and  the  fame  Conveyance  or  Aflurance,  (whatever  they  might 
really  think  it  to  be,  in  it's  Nature  or  Intention})  They  were  bound 
down  by  the  exprefs  and  particular  Finding.  He  was  found  to  be 
feifed  according  to  the  Indenture  of  Bargain  and  Sale  :  And  therefore 
the  Fine  could,  in  that  Cafe,  only  confirm  and  corroborate  it.  But  if 
that  Fine  had  been  levied  to  the  Bargainee  within  the  Six  Months,  I 
think  the  Eftate  would,  in  that  Cafe,  have  parted  by  the  Fine. 
That  Cafe  therefore  turns  merely  upon  the  Findi?tg  of  the  Fact  by 
the  Special  Verdict.  But  even  there,  if  it  had  been  found  "  That 
"  the  Fine  was  levied  to  the  Ufes  of  the  Bargain  and  Sale,"  I  be- 
lieve the  Court  would  have  looked  upon  the  whole,  as  One  and 
the  fame  Aflurance ;  and  would  confequently  have  been  of  a  diffe- 
rent Opinion.  Therefore  That  Cafe  of  Seymor  is  nothing  to  the 
Purpofe  of  the  prefent  Cafe :  For  here,  All  the  Deeds  and  the  Fine 
are  to  be  taken  togeher  ;  and  All  of  them,  fo  taken  together, 
make  but  One  AJJurance. 

There  can  be  no  Sort  of  Doubt  hut  that  a  Fine  with  Proclama- 
tions will  work  a  Difcontinuance,  and  confequently  devefl  a  Re- 
mainder, as  well  as  a  Fine  without  Proclamations. 

Mr.  Juft.  Foster— It  is  admitted  "  That  the  Deeds  and  Fine 
"'  (hall  operate  as  one  Conveyance  or  Aflurance,  if  the  Intention  of 
"  the  Parties  be  clear  and  lawful:"  Now  it  was  clearly  the  Inten- 
tion of  Timothy  Stoughton,  the  Grandfon,  to  work  a  Difcontinu- 
ance :  And  this  Intention  was  certainly  lawful.  I  wifh  that  Gentle- 
men of  Learning  and  Ingenuity  would  rather  turn  their  Thoughts 
towards  endeavouring  to  fuppert  lawful  Eftates,  than  to  fearch  out 
fuch  nice  Diftinctions  as  would  overturn  All  the  Settlements  in  the 
Kingdom. 


tr 


Mr.  Juft.  Wilmot  was  of  the  fame  Opinion. 

He  confidered  thefe  Deed?,  as  a  Covenant  to  levy  a  Fine :  And 
therefore  the  Fine  and  they  ought  to  be  confidered  as  One  and  the 
Jhme  AJJurance. 

This 
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This  was  moft  undoubtedly  a  fateful  Intention;  though  the 
Mode  of  accomplishing  it  is  indeed  miftaken.  The  previous  Agree- 
ment was  what  the  Tenant  in  Tail  had  a  Right  to  do  ;  namely,  to 
make  this  Family-Settlement  of  the  Eftate:  And  the  Parties  con- 
cerned covenant  to  levy  a  Fine,  for  that  Purpofe.  The  Fine  is  the 
principal  Act :  And  the  Deeds  operate  to  lead  the  Ufes  of  it. 

Seymor's  Cafe  materially  differs  from  this  Cafe  :  For  it  does  not 
appear  there,  that  any  Fine  was  intended  to  be  levied,  at  the  Time 
of  making  the  Indenture  of  Bargain  and  Sale.  But  All  thefe  Tranf- 
aclions  in  the  Cafe  now  before  Us  are  to  be  confidered  as  One  and 
the  same  Conveyance  or  Assurance  :  And  the  Deeds  and 
the  Fine  fhall  all  be  taken  together  ;  And  the  Deeds  fhall  be  con- 
fidered as  leading  the  Ufes  of  the  Fine. 

■ 
Per  Cur.  (unanimoufly  and  moft:  clearly) 

Let  the  Pojiea  be  delivered  to  the  Defendant. 


Lamego  verf.  Gould. 

7r.  30  ^f  31  G.  2.  Rot'lo  932. 

*~  ~^HIS  was  an  A&ion  on  the  Cafe  upon  a  Special  Promife  •*  to 
J_     "  pay  the  Plaintiff  20  Guineas  on  the  Death  of  the  Defen- 
tc  dant's  Wife;"  in  Confideration  of  2  Guineas  in  Hand  paid  by 
the  Plaintiff  to  the  Defendant.     The  Note  was  in  thefe  Words,- — 

"  Memorandum — In  Confideration  of  Two  Guineas  received  of 
"  Aaron  Lamego  Efquire  &c ;  I  promife  to  pay  him  20  Guineas, 
**  upon  the  Deceafe  of  my  prefent  Wife,  Anne  Gould." 

The  only  Queftion  now  made  was  "  Whether  this  Contract  was 
"  ufurious  -,  (the  Woman,  at  the  Time  of  making  it,  being  then 
70  Years  of  Age.) 

Mr.  Gafcoigne,  for  the  Plaintiff,  argued  that  it  was  not  fo. 

The  Statute  of  12  Ann.  c.  16.  only  fays  "  No  Perfon  fliall  take 
**  above  the  Value  of  Five  Pounds,  for  the  Forbearance  of  One 
•"  Hundred  Pounds  for  a  Year ;  and  fo,  after  that  Rate,  for  a  greater 
<c  or  leffer  Sum,  or  for  a  fhorter  or  longer  Time;"  in  Pain  that  all 
Bonds  and  Contracts  fhall  be  void. 

Now 
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Now  here  is  no  Forbearance ;  nor  any  Certainty  of  receiving 
either  Principal  or  Intereft:  It  is  a  mere  Contingency  ;  and  is 
like  the  Cafe  put  in  Cro.  Eliz.  643.  in  the  Cafe  of  Button  v.  Dvwn- 
ham,  of  a  "  Wager  betwixt  Two,  to  have  40  /.  for  20  /.  if  One 
'"  be  alive  at  fuch  a  Day  :"  Which,  as  there  holden,  is  not  Ujury. 

Lord  Mansfield  ftopt  him,  under  a  Doubt  how  it  is  poffible 
to  come  at  this  Queftion  about  Ufury.  For  here  is  nothing  at  all 
ftated  about  the  Loan  of  Money  :  It  might,  for  aught  that  appears 
to  the  contrary,  be  a  voluntary  Gift,  to  be  made  to  him  upon  this 
Event.     The  Matter  of  Ufury  was  never  thought  of  at  the  Trial. 

Mr.  Gafcoigne — The  Truth  of  the  Fact  was,  really,  Running 
the  Life  of  the  Plaintiff's  Horfe,  againft  that  of  the  Defendant's 
Wife;  And  nothing  more. 

Mr.  Juft.  Denison — We  can  not  intend  this  to  be  an  u furious 
Contract,  (which  is  a  Crime.)  For  which,  He  cited  1  Lutw.  273. 
Teoman  v.  Bar/low.  It  is  a  foolifo  Bargain  ;  but  not  ufurious.  Flere 
are  no  Fails  fated,  upon  which  We  can  fay  it  is  ufurious. 

Mr.  Juft.  Foster  and  Mr.  Juft.  Wilmot — ad  idem. 

And  Mr.  Juft.  Wilmot  added,  that  the  true  Di/lincJion  was 

laid  down  in  that  Cafe  in  Cro.  Eliz.  643.  between  a  real  bona  fide 

*  V.  1  Lutiv. Wager,    not  at  all  *  intended  as  a  Loan;    and  a  Tranfaction 

466*  Gelnz    wn'cn  1S  re^lly  an  ufurious  Loan,  but  difguifed  as  a  Wager,  with 

v.  Sfwaine.     Intent  to  have  a  Shift. 

Per  Cur.  unanimoufly, 

Let  the  Poflea  be  delivered  to  the  Plaintiff. 


Tudway  verf.  Bourn. 

'"  I  ^  HIS  was  a  Cafe  from  the  Court  of  Chancery. 

Elizabeth  Collins,  by  her  Will,  gave  a  Legacy  of  200  /.  to  One 
Coward,  then  a  Bankrupt ;  Whofe  Certificate  had,  at  the  Time  of 
her  Death,  been  then  figned  by  *  of  his  Creditors  in  Number  and 
Value,  and  alfo  by  the  Commiffioners;  but  the  Teftatrix's  Death 
happened  before  it's  being  confirmed  and  allowed  by  the  Lord 
Keeper. 

The  Commiffioners,  foon  after  her  Death,  and  before  the  Al- 
lowance of  the  Certificate,  affigned  this  Legacy  to  the  Defendant 
4  Bourn, 
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Bourn,  for  the  Ufe  of  the  Creditors.  After  which,  the  Certifi- 
cate was  confirmed  and  allowed  by  the  Lord  Keeper,  without  Op- 
position. After  the  Allowance  of  the  Certificate  by  the  Lord 
Keeper,  the  Bankrupt  Himfelf  died ;  and  made  Tudway,  the  now 
Plaintiff,  his  Executor. 

'Tudway,  the  Bankrupt's  Executor,  brought  his  Bill  in  Equity 
againft  the  Executor  of  the  Teftatrix  and  againft  Bourn  the  Af- 
fignee  of  the  Commifiioners ;  Claiming  this  200  /.  Legacy,  as  be- 
longing to  the  Bankrupt,  by  Reafon  of  his  Certificate's  having  been 
iigned  before  the  Death  of  the  Teftatrix,  and  afterwards  allowed 
and  confirmed  by  the  Lord  Keeper. 

But  the  Creditors  infifted  that  it  belonged  to  them ;  as  it  was 
affigned  to  their  Ufe  and  Benefit,  by  the  Commifiioners,  before  the 
Allowance  and  Confirmation  of  the  Certificate  by  the  Lord  Keeper. 

The  Queftion  referred  to  this  Court,  was  "  Whether  it  belonged 
"  to  the  Bankrupt's  Executor,  or  to  his  Creditors." 

Mr.  Gould  argued  for  the  Plaintiff,  (the  Bankrupt's  Executor.) 
Bankrupts,  He  faid,  were  originally  confidered  as  Criminals.     The 
Statute  of  4,  §  Ann.  c.  17.  was  the  firft  Act  of  Parliament  which 
was  made  for  their  Benefit :  And  by  this  Act,  the  *  Commifiioners  *  V-  Sesr. 
only  (without  the  Creditors)  were  to  fign  the  Certificate  :  Which  p™lt-  of  that 
was  to  be  allowed  by  the  Lord  Chancellor  or  Keeper  unlefs  &c. 
Then  the  5  Ann.  c.  22.  added  the  Creditors;  viz.  four  Fifths  in 
Number  and  Value.     And  5.  G.  I.  c.  24.  continued  it  upon  the 
fame  Foot.     But  5  G.  2.  c.  30.  directs  that  the  Commifiioners  (hall 
not  fign  it,  ////  ■f  after  the  Creditors  have  figned,  and  Affidavit  be  t  §  i°» 
made  thereof  &c. 

No  Objection,  but  for  Fraud,  or  for  unfairly  obtaining  it,  wiH 
lie  againft  it  before  the  Lord  Chancellor  or  Lord  Keeper  :  And  if 
no  fuch  Objection  is  then  made,  the  Allowance  and  Confirmation 
will  relate  to  the  original  Date  of  it,  and  will  operate  as 
a  Release  from  the  Creditors. 

It  is  like  the  Inrolment  of  Deeds  of  Bargain  and  Sale :  Which 
has  fuch  Relation.  2  Itift.  674.  Hob.  165.  And  confequently,  the 
Allowance  over-reaches  the  Affignment  made  to  Bourn,  by  the 
Commifiioners. 

It  is  alfo  like  the  Surrender  of  Copyholds  into  the  Hands  of  a 
Tenant  of  the  Manor  who  dies  before  Prefentment.  He  cited  a 
Cafe  in  Mich,  ij  G.  2.  in  Chancery,  Bromley  v.  Child.  A  Com- 
mifhon  of  Bankruptcy  had  iflued  againft  Sir  Stephen  Evans,  in  171 1. 
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The  whole  Debts  were  received,  with  Intereft  to  the  Time  of  the 
CommiiTion.  The  Certificate  was  not  allowed  till  after  the  Death 
of  Sir  Stephen  Evans ;  when  there  was  a  Surplus  of  35000  /.  in  the 
Affignee's  Hands.  The  Queftion  was  concerning  the  Interell  which 
accrued  fubfequent  to  the  Date  of  the  Commrffion  :  To  which 
Time,  the  Certificate  difcharged  him.  The  Certificate  was  not 
allowed  till  Lord  Harcourt's  Time.  Lord  Hardwicke  held  that  it 
was  well  allowed,  though  after  the  Bankrupt's  Death  :  And  He  faid 
the  End  of  requiring  the  Chancellor's  Allowance  of  the  Certificate 
was  to  prevent  Surprize  ;  and  that  it  takes  it's  Effect,  (when  allow- 
ed,) from  the  Signing  of  it  by  the  Creditors. 

Mr.  Norton,  contra,  argued  that  The  Bankrupt  can  not  be  intitled 
to  fubfequent  Effeds,  come  to  him  after  his  Bankruptcy  and  ajter 
the  Signing  of  his  Certificate  by  the  Creditors  and  CommifTioners, 
but  prior  to  it's  Allowance  by  the  Lord  Chancellor  or  Lord  Keeper. 

Till  the  Statute  of  4,  5  Ann.  the  Bankrupt's  Perfon  and  Goods 
continued  always  liable  to  his  Creditors.  And  the  Bankrupt  ought 
to  be  holden  flriclly  to  the  bringing  himfelf  within  the  later  Ads 
that  have  been  mentioned  ;  by  fhewing  that  he  has  performed  All 
the  Requifites  of  them. 

Now  the  Allowance  of  the  Certificate  by  the  Lord  Chancellor  or 
Keeper  is  the  moft  effential  Part  of  thofe  Requifites.  The  Creditors 
are  not  confined  to  the  particular  Objections  mentioned  by  Mr. 
Gould;  but  are  at  Liberty  to  make  any  Sort  of  Objections  to  fuch 
Allowance :  And  as  well  Creditors  who  have  figned,  as  thofe  who 
have  not  figned,  may  be  heard  againlt  the  Allowance.  For  the 
Ad  fays  "  Any  Creditors"  may  "  object  to  it :"  And  they  are  not 
confined  by  any  reftridive  Words  whatfoever,  to  Matters  of  Fraud 
*  r.  5  G.  2.  and  JJnfairnefs  j  but  left  quite  *  at  large. 


■3°».*  1D- 


Lord  Mansfield — Certainly  they  are  not  (o  confined,  either  by 
Law,  or  by  Practice :  And  any  Creditor  whatfoever  may  then  ob- 
ject to  the  Allowance.  And  the  Allowance  has  been  fometimes  re- 
fufed,  and  fometimes  adjourned,  even  where  there  has  been  no  Op- 
pofition.  Many  Years  may  intervene  between  the  Signing,  and  the 
Allowance  of  the  Certificate  ;  And  large  Effeds  may,  in  the  mean 
Time,  come  to  the  Bankrupt :  And  the  future  Allowance  ought  not 
to  over-reach  them. 

Here,  the  CommifTioners  had  actually  affigned  this  Legacy  :  And 
for  that  Reafon,  the  Creditors  might  not  perhaps  think  it  worth 
their  while  to  objed  to  the  Certificate. 

It 
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It  is  not  like  the  Relation  of  a  Bargain  and  Sale,  or  the  Surrender 
of  a  Copyhold  ;  to  which,  it  has  been  compared.  Pofiibly,  in  this 
Cafe,  the  Money  may  have  been  actually  divided  out ;  (For  here  is 
no  Application  made  for  the  Allowance  of  the  Certificate,  till  even 
after  the  Death  of  the  Bankrupt :)  And  it  would  be  very  unreafon- 
able,  that  all  the  Creditors  mould  refund  their  Dividends. 

Mr.  Juft.  Foster  was  of  the  fame  Opinion  :  But  He  did  not 
proceed  to  declare  it  at  large,  neither  did  the  Other  two  Judges  de- 
clare theirs  ;  becaufe,  it  being  a  Cafe  out  of  Chancery,  The  Judges 
of  this  Court  were  to  give  a  Certificate.  And  immediately  after 
this  Argument, 

The  Court  certified,  as  follows — 

Having  heard  Counfel  on  both  Sides,  upon  this  Cafe,  (which 
the  Parties  did  not  apply  to  be  fet  down  in  the  Paper,  to  be  argued, 
fooner  than  this  Term,)  We  are  of  Opinion  that  the  faid  Two 
hundred  Pounds  verted  in  the  Afjlgnee  of  the  Bankrupt,  and  now 
belongs  to  him,  for  the  Benefit  of  the  Bankrupt's  Creditors. 


Rex  verf.  Fielding  Efq;  ££** 

'759- 

UPON  fhewing  Caufe  againft  an  Information  which  had  been 
moved  for  by  One  Mr.  Barnard,  againft  the  Defendant  for 
a  Mifdemeanor  committed  by  Him  in  his  Office  of  a  Jufiice  of  the 
Peace;  relating  to  the  Committing  and  Detaining  Wiliiam  Barnard 
(the  Son)  in  Prifon  &e,  on  a  verbal  Charge  by  the  Duke  of  Marl- 
borough, "  that  this  Young  Man  had  fent  Him  threatning  Letters 
"  &c" 

Mr.  Serj.  Davy,  on  Behalf  of  the  Defendant,  objected  to  the 
Profecutor's  proceeding  any  further  in  this  Criminal  Application, 
till  He  had  previoufy  made  his  Election  "  Whether  to  proceed  in 
"  this  Criminal  Method, -Or  in  a  Civil  Action  which  he  had  ac- 
"  tually  commenced." 

Mr.  Norton,  for  Mr.  Barnard  the  Profecutor,  anfwered  that  this 
Cafe  was  quite  different  from  Common  ordinary  Cafes ;  becaufe  it  was 
abfolutely  neceflliry  here,  as  the  Defendant  was  a  Juftice  of  Peace, 
to  give  Notice  cf  and  even  actually  to  commence  the  Civil  Action 
againft  the  Jufiice  of  Peace,  within  Six  Months  after  the  Time  when 
the  Caufe  of  Action  arofe :  Which  particular  Circumftance,  he 
faid,  was  the  only  Reafon  of  their  acting  thus.     And  he  alledged 

that 
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that  they  had  no  Intention  to  proceed  both  Ways ;  And  offered  to 
relinquijh  the  Civil  Action,  in  Case  the  Court  should  grant  the 
Information. 

But  The  whole  Court  were  of  Opinion  that  He  ought  to  make 
this  Election  directly,  and  before  they  entered  into  the  Criminal 
Complaint :  For  that  this  was  the  conftant  Rule  ;  and  the  particular 
Circumftance  of  the  Civil  Action  being  confined  to  be  brought 
within  Six  Months,  made  no  Sort  of  Difference. 

The  Juftice  of  the  Thing  equally  required,  they  faid,  in  this 
Cafe  as  well  as  in  the  Common  Cafe,  that  the  Defendant  fhould  not 
be  called  upon  in  a  Criminal  Way,  by  this  difcretionary  Method,  of 
an  Information,  which  would  oblige  him  to  difcover  the  Matter  of 
his  Defence  and  his  Evidence ;  unlefs  the  Profecutor  would  give 
up  the  Right  which  he  might  otherwife  have,  to  make  Ufe  of  this 
very  Difcovery  of  the  Defendant's  Evidence,  againfl  the  Defendant, 
in  his  Civil  Action  :  Which  would  be  giving  him  a  moil  unfair 
and  unreafonable  Advantage  over  the  Defendant. 

They  added,  That  if  the  Profecutor  had  proceeded  in  the  Me- 
thod which  he  had  a  flrict  and  undeniable  Right  to  proceed  in, 
namely,  by  way  of  Indictment ;  and  if  fuch  Indictment  had  been 
actually  found ;  Yet  the  Attorney  General  would  (upon  Application 
made  to  him)  have  granted  a  Nolle  profequi  upon  fuch  Indictment, 
In  Cafe  it  appeared  to  Him  that  the  Profecutor  was  determined  to 
carry  on  a  Civil  Action  at  the  fame  Time.  And  if  this  be  fo,  where 
the  Party  is  proceeding  in  a  Method  which  he  had  a  flrict  legal 
Right  to  proceed  in  ;  Surely  it  is  much  more  reafonable  for  this 
Court  to  refufe  to  give  him  this  extraordinary  Affiftance  (which 
they  ought  to  difpenfe  with  Caution  and  Difcretion,)  unlefs  he 
would  firft  confent  to  wave  the  Civil  Action  which  he  had  com* 
menced  for  the  very  fame  Matter. 

Mr.  Norton,  neverthelefs,  ftruggled  extremely  hard,  to  dijlinguifl) 
this  Cafe  (of  being  thus  fixed  to  6  Months  for  bringing  the  Civil 
Action,)  from  the  Common  Cafe,  where  the  Profecutor  was  not  at  all 
refrained  in  Time:  And  he  remonftrated  (with  great  Vehemence) 
againfl  laying  down  this  as  a  General  Rule;  as  it  might  be  a 
great  Prejudice  to  Parties  injured  by  Jufticcs  of  Peace,  who  often- 
times might  not  be  able  completely  to  obtain  any  Remedy  by  Way 
of  Information,  within  the  6  Months. 

He  was  anfwered — "  That  the  prefent  Application  for  an  Infor- 
"  mation  was  not  made  near  fo  early  as  it  might  have  been :  Which 
"  was  the  Profecutor' s  own  Laches." ' 

2  Mfc 
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Mr.  Norton  acknowledged  that  if  this  was  really  the  Cafe,  it 
would  materially  weaken  his  Argument  as  to  this  particular  Cafe  : 
And,  in  fine,  He  defired  Time  to  advife  Whether  they  mould  in- 
fill upon  their  Civil  Action,  or  not.  Whereupon  it  was  adjourned 
from  JVedneJday  the  22d  of  November*  to  the  Saturday  following. 

And  then  the  Profecutor's  Counfel  agreed  to  difcontinue  their 
Civil  Action,  and  proceed  upon  the  Criminal  Rule :  Which  they 
accordingly  did,  till  it  grew  fo  late  in  the  Day  that  the  Court  was 
obliged  to  adjourn  it  to  the  Monday  following. 

The  Cafe  then  proceeded  :  But  ended  in  an  Adjournment  to  the 
prefent  Hilary  Term,  in  order  to  get  further  Elucidation  of  Fads, 
by  procuring  the  Affidavits  of  the  Earl  of  Litchfield  and  Mr.  Tierce* 
who  (though  Both  prefent)  had  not  made  any  Affidavits  at  all 
hitherto. 

On  cThurfday  the  firfl  Day  of  this  Term,  this  Matter  came  again 
before  the  Court ;  the  Earl  of  Litchfield's  and  Mr.  Pierce's  Affida- 
vits being  then  obtained  :  And  being  then  read,  the  Counfel  con- 
fined themfelves  to  Obfervations  upon  them ,  All  other  Circum- 
flances  having  been  fully  difcuffed  before.  Cur'  advis. 

The  Court  now  delivered  their  Opinion,  by  the  Mouth  of 
the  Chief  Juftice.  In  which  Opinion,  Lord  Mansfield  declared 
Himfelf  and  his  Brothers  Fofier  and  Wilmot  to  be  unanimous : 
But  He  faid  that  His  Brother  Denifon,  not  happening  to  be  prefent 
at  the  Time  of  the  Motion  and  Defence,  had  a  Delicacy  in  form- 
ing an  Opinion  from  the  mere  Reading  of  the  Affidavits,  without 
having  heard  the  Obfervations  which  the  Counfel  on  both  Sides 
had  made  upon  them  ;  and  for  that  Reafon,  declined  interfering 
in  the  Matter. 

His  Lordfhip  went  through  the  feveral  Parts  of  the  Charge 
(which  confided  of  no  lefs  than  {even  Particulars)  and  alfo  of  the 
Defence,  and  the  feveral  Affidavits  in  Support  of  both,  with  the 
utmoft  Accuracy  and  Exaclnefs  j  and  examined  them  moil  minute- 
ly, in  Order  to  difcover  whether  Mr.  Fielding  had  acled  with  a  bad 
and  oppreffive  Intention,  and  whether  the  Perfons  complaining  of 
his  Behaviour  had  been  Sufferers  or  received  any  Injury  or  Inconve- 
nience',  in  Confequence  of  it:  (For  it  was  agreed  that  it  was  not,  in 
two  or  three  of  it's  Parts,  fuch  as  could  be  Jlriclly  jufiified.) 

Upon  the  whole,  They  were  unanimous  in  Opinion,  That  the 
main  and  principal  Charge  which  was  the  Ground  and  Foundation 
of  the  Reft,  and  indeed  the  Key  to  the  whole  Nature  and  Com- 
plexion of  Mr.  Fielding's  Behaviour,  appeared  to  be  falfe  in  Fail 
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and  quite  mifreprefented  to  the  Court  by  Barnard  the  Father  and 
Barnard  the  Son  ;  and  that  the  Juftice  of  Peace  appeared  to  "have 
acted  in  this  Affair,  without  any  bad  or  opprefive  or  injurious  Inten- 
tion, though  (in  fome  Refpe&s)  irregularly:  And  therefore,  though 
.the  prefent  Complaint  appeared  to  be  fo  ill  grounded,  that  the  Com- 
plainants deferved  to  be  punijhed  in  Co/Is  for  making  it  ;  Yet  as  the 
Juftice  had  made  the  Commitment  without  previoufly  taking  the 
Duke  of  Marlborough's  Oath,  and  had  alfo  neglected  to  take  his 
Grace's  Recognizance  to  profecute,  (both  which  Parts  of  his  Con- 
duct were  irregular,)  He  had  no  Right  to  receive  Cofts. 

The  Rule  therefore  was  exprefly  directed  to  be  taken  thus — It  is 
Ordered  that  the  Rule  made  "  That  Jcbn  Fielding  Efq;  and  George 
"Box  mould  fhew  Caufe  why  an  Information  mould  not  be  ex- 
"  hibited  againft  them  for  certain  Mifdemeanours,"  be  difcharged  : 
But  in  regard  to  the  Warrants  of  Commitment  and  Detainer  of  the 
faid  Wihiam  Barnard,  made  by  the  faid  John  Fielding  Efq;  This 
•Court  doth  not  think  fit  to  difcharge  the  faid  Rule,  with  Ccjts  to  be 
jiaid  to  the  faid  Mr.  Fielding. 


•Douglafs,  Widow  and  Adminiftratrix,  verf.  Yallop  Efq; 


A 


Neglect  of  entering  a  Judgment,  and  a  Lofs  of  the  Roll,  ha- 
ving been  fufficiently  (hewn  to  the  Court ; 

A  Rule  was  made,   "  That  the  Clerk  of  the  Judgments  ./hall 

•"  Jign  a  new  Roll,  whereon  is  entered  the  Judgment  figned  in  this 

"  Caufe,    in    Michaelmas  Term    1729 ;    And    that   the  fame   be 

"  numbered  as   Roll   256,    and  filed   amongft  the  Rolls  of  that 

"  Term  ;  A  Special  Entry  being  fir  ft  made,  expreffing  the  Day  of 

'*'  docketting  the  fame  :"  And  it  is  further  Ordered,  "  that  this  Judg- 

"  ment  (hall  not  be  made  Ufe  of  againft  the  Adminijlrator  of  the 

"  Defendant." 

Note.  Lord  Mansfield  intimated  that  it  very  much  concerned 
the  Chief  Clerk,  to  take  Care  that  judgments  be  actually  etitered  up 
upon  the  Roll  in  due  Time,  and  docketted :  For  that,  after  he  has 
received  his  Fees  for  making  fuch  Entry,  He  would  be  liable  to  an 
Action  upon  the  Cafe,  to  be  brought  by  a  Purchafer  who  mould 
Jiave  become  liable  to  it,  and  had  fearched  the  Roll  without  finding 
it  entered  up.  And  He  faid  that  the  Attorney  who  had  undertaken 
to  do  this,  and  neglected  if,  would  be  liable  indeed  to  the  Chief 
Clerk :  But  ftiil,  the  Chief  Clerk  would  be  liable  to  the  Purchafer 
.who  had  fuffered  by  this  Neglect. 

4  N.B.  The 
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N.B.  The  prefclR  Courfe  is,  for  the  Attorney  for  the  Plaintiff 
to  undertake  to  make  this  Entry  upon  the  Roll :  For  doing 
which,  the  Chief  Clerk  (who  is  intitied  to  8  d.  per  Sheet) 
allows  him  $d.  per  Sheet,  bo  that  the  Attorney  in  this  Cafe, 
ads  as  one  of  the  Clerks  of  the  Chief  Clerk  :  Which  would 
reader  the  Chief  Clerk  liable  to  the  Patty's  Aft  ion  ;  though 
the  Attorney  would  be  .verable  ever  to  him.  (In  Fact,  the 
Attorp.its  are  very  apt  to  be  negligent  in  bringing  in  thefe 
Entry  Rolls.) 

(The  Chief  Cletk,  perceiving  the  Inconvenience  to  which  this 
Practice  renders  h  m  liable,  determines  to  put  the  Matter  upon  a 
fafer  Foot,  for  the  future.) 


Rex  verf.  Mavor  Bailiffs  and  Common  Council  of  the^'f.f^. 

J  j  jut  January 

Town  of  Liverpool.  «759- 

THIS  came  on,    in  the  Crown-Paper,  upon  the  Return  to  a 
Mandamus  to  reftore  Jofeph  Clcgg  into  the  Place  and  Office 
of  One  of  the  Common  Council  of  the  faid  Town. 

Return — That  the  Town  of  Liverpool  is  and  from  Time  imme- 
morial has  been  an  ancient  Town  and  Borough  &c,  confifting  of  a 
Mayor  and  two  Bailiffs  and  a  Common  Council,  &c.  That  they 
were  incorporated  by  Letters  Patent  dated  4th  July  2  Car.  1  :  Which 
Letters  Patent  they  accepted  and  agreed  to.  Then  they  fet  forth 
other  Letters  Patent,  of  26th  September  7  W.  3.  confirming  their 
former  Franchifes,  and  further  conflicting  granting  and  declaring 
that  thence  forward  and  for  ever  there  might  and  fhould  be  within 
the  faid  Town  the  Officers  and  Minifters  following,  to  wit,  41 
honeft  and  dilcreet  Men  of  the  Burgeffes  of  the  Town  aforefaid, 
who  fhould  be  and  be  called  the  Common  Council  of  the  laid  Town 
&c.  And  the  fame  King,  by  the  faid  Letters  Patent,  named  the 
firft  and  then  modern  Common  Council  of  the  faid  Town,  to  con- 
tinue in  the  Office  of  Common  Council  of  the  faid  Town  fo  long  as 
they  fhould  behave  themfelves  well  j  unless  fome  or  any  of  them 
fhould  happen,  for  a  reasonable  Caufe,  to  be  removed,  by  the 
Mayor  Bailiffs  and  Common  Council  of  the  faid  Town  or  the  greater 
Part  of  them  for  the  Time  being.  Which  fame  Letters  Patent  of 
King  William  the  3d  the  then  Mayor  Bailiffs  and  Burgeffes  of  the 
faid  Town,  in  due  Manner,  accepted  and  agreed  to :  And  ever 
fince  the  Granting  of  the  fame  Letters  Patent,  the  Common  Coun- 
cil of  the  faid  Town  have  of  Right  confifted,  and  have  ufed  and  of 
■Right  ought  to  confift  of  41  Perfons  and  no  more. 

\  Then 
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Then  they  admit  Jofeph  Clegg's  Election  and  Admiffion  into  the 
faid  Office  of  One  of  the  faid  Common  Council,  as  by  the  Writ  is 
fuggefted. 

But  they  alledge,  that  from  Time  whereof  the  Memory  of  Man 
is  not  to  the  contrary,  the  Mayor  Bailiffs  and  Common  Council  of 
the  faid  Town  for  the  Time  being,  or  the  greater  part  of  them  in 
Common  Council  affembled  within  the  fame  Town,  have  of  Right 
removed,  and  during  all  the  Time  aforefaid  have  ufed  and  been  ac- 
cuftomed  and  of  Right  ought  to  remove  any  One  or  more  of  the 
Common  Council  of  the  faid  Town,  from  the  Place  and  Office  of 
One  of  the  Common  Council  of  the  faid  Town,  for  any  reasona- 
ble a?id  lawful  Caufe ;  And  that  the  Perfon  or  Perfons  fo  remo- 
ved therefrom,  have  accordingly  been  and  continued  abfolutely 
and  effectually  difcharged  and  removed  from  the  faid  Place  and 
Office. 

They  further  certify  and  return,  That  the  Mayor  Bailiffs  and  Bur- 
geffes  of  the  faid  Town  are  and  Time  immemorially  have  been  fei- 
jed  in  their  Demefne  as  of  Fee,  in  their  Corporate  Right  and  Ca- 
pacity, of  divers  Meffuages  Lands  Rents  and  Hereditaments,   and 
lawfully  intitled  for  themfelves  and  their  SuccefTors  to  many  large  and 
valuable  Tolls  Duties  and  Cuftomary  Payments ;  And  alfo  now  are, 
and  for  50  Years  and  upwards   now  laft  paft  have  been  lawfully 
foffejjed,  in  their  Corporate  Right  as  aforefaid,  of  divers  other  Lands 
and  Tenements  for  certain  long  Terms  of  Years  yet  to  come  and  un- 
expired ;    And   that  the  feveral  E/lates  Hereditaments  Duties  Rents 
Revenues  and  Pojf/Jions  of  and  belonging  to  the  Mayor  Bailiffs  and 
Burgeffes  of  the  faid  Town,  in  their  Corporate  Right  and  Capaci- 
ty as  aforefaid,  now  are  and  at  the  Time  of  the  Removal  of  the  faid 
Jofeph  Clegg  therein  after  mentioned  were,  and  for  a  great  Number 
of  Years  now  laft  paft  have  been  of  great  yearly  Value,  to  wit,  of 
the  yearly  Value  (together)  of  2000/.  and  upwards;  And  that  the 
Office  of  one  of  the  Common  Council  of  the  faid  Town  now  is  and 
during  all  the  Time  aforefaid  hath  been  an  Office  of  great  'trufi 
and  Power,  with  refpect  to  the  Management,  Receipt,  Control,  and 
Application  of  the  IJJues  Rents  and  Profits  of  the  Eftates  Heredita- 
ments Duties  Revenues  Tenements  and  PofTeffions  of  and  belonging 
to  the  Mayor  Bailiffs  and  Burgeffes  of  the  fame  Town,  and  in  the 
appointing  of  proper  Officers  to  collect  the  fame. 

Then  the  Return  proceeds  to  alledge,  that  before  the  Removal 
of  the  faid  Jofeph  Clegg  in  the  Return  after  mentioned,  the  faid 
Jofeph  Clegg  fought  his  Trade  of  Living,  by  buying  and  felling ; 
and  became  and  was  a  Bankrupt  within  the  Meaning  and  Intent 
of  fome  or  one  of  the  Statutes  made  and  in  Force  concerning  Bank- 
2  rupts ; 
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rupts ;  And   that  afterwards,  and  before  the  faid  Removal   of  the 
•fame  Jofeph  Clegg  in  the  Return  after  mentioned,  to  wit  on  the  27th 
Day  of  July  in  the  Year  of  our  Lord  1756,  a  certain  Commission 
of  Bankruptcy  in  due  Manner  issued  again/!  the  /aid  Jofeph  Clegg, 
under  His  Majefty's  Great  Seal  of  Great  Britain,  bearing  Date  at 
JVeflminjier  the  (aid  27th  Day  of  July  in  the  30th  Year  of  his  Reign, 
directed  to  R.  T.  &c,  (the  Commiflioners  in  that  Commiflion  na- 
med,) authorizing  them  &c,  (as  therein  mentioned  ;)  And  that  af- 
terwards, and  before  the  Removal  of  the  faid  Jofeph  Clegg  in  the 
Return  after  fpecified,  that  is  to  fay,  on  the  5th  Day  of  Augujl  in 
the  Year  laft  mentioned,  the  faid  R.  M.  R.  E.  and  R.  R.  being  the 
Greater  Part  of  the  Commiflioners  in  the  Commiflion  named,  did  duly 
put  the  fame  Commiflion  in  Execution,  and  by  Virtue  thereof  in 
due  Manner  found  and  declared  the  faid  Jofeph  Clegg  to  be  a 
Bankrupt  within  the  true  Intent  and  Meaning  of  fome  or  One 
of  the  Statutes  made  and  in  Force  concerning  Bankrupts ;  And  that 
he  the  faid  Jofeph  Clegg  afterwards,  and  before  his  Removal  in  the 
Return  after   mentioned,  did   (purfuant  to  public  Nouce  for  that 
Purpofe  given  in  the  London  Gazette,)  fubmit  himfelf  to  the  afore- 
faid  Commiflion  fo  ifllied  againft  him  as  aforeiaid ;  And  that  the 
faid  Jofeph  Clegg  at  the  Time  of  his  Removal  in  the  Return  after  men- 
tioned had  not  nor  hath  yet  obtained  from  the  above  mentioned 
Commiflioners  in  the  faid  Commiflion  named,  or  from  the  greater 
Part  of  them,  a  Certificate  of  his  having  conformed  himfelf  to 
the  Directions  of  the  Statutes  or  any  of  them  made  and  in  Force 
concerning  Bankrupts  :  Whereby  the  faid  Jofeph  Clegg  then  became 
and  was,  and  from  thenceforth  hitherto  hath  been  and  fill  is  unfit 
for.  the  faid  Place  and  Office  of  One  of  the  Common  Council  of  the 
faid  Town,  fo  being  an  Office  of  great  Truft  and  Power  with  re- 
fpecl:  to  the  Management  Receipt  Control  and  Application  of  the 
Ifllies  Rents  and  Profits  of  the  Eftates  Hereditaments  Duties  Reve- 
nues Tenements  and  Pofleffions  of  and  belonging  to  the  Mayor  Bai- 
liffs and  Burgefles  of  the  faid  Town  as  aforefaid. 

The  Return  proceeds — That  afterwards  and  before  the  Remo- 
val of  the  faid  Jofeph  Clegg  in  the  Return  aftermentioned,  (that  is 
to  fay)  on  the  lft  Day  of  February  in  the  Year  of  our  Lord  1758,  the 
then  Mayor  and  Bailiffs  and  the  then  greateft  Part  of  the  then  Com- 
mon Council  of  the  faid  Town,  that  is  to  fay,  26  of  the  fame  Com- 
mon Council,  to  wit,  W.  G.  &c,  being  all  of  them  then  of  the 
Common  Council  of  the  faid  Town,  whereof  the  then  Mayor  and 
Bailiffs  were  Three,  at  Liverpool  in  due  Manner  met  and  afjem- 
bled  in  Common  Council  within  the  faid  Town  of  Liverpool,  in  the 
Council-Chamber  of  the  faid  Town,  and  then  and  there  duly  held 
a  Common  Council  of  the  faid  Town,  concerning  divers  Matters 
and  Bufmeffes  relating  to  the  faid  Town  and  the  good  Regulation  and 
Government  thereof;  And  that  the  faid.  Jofeph  Clegg  was  then  and 
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there  present  at  that  Aflembly :  And  that  in  the  fame  Aflembly 
fo  held  and  met  in  Common  Council  as  aforefaid,  an  Informa- 
tion and  Charge  were  in  due  Manner  exhibited  to  that  Aflembly, 
againfl  the  faid  Jofeph  Clegg,  "  of  his  aforefaid  Bankruptcy,  and 
"  of  the  Ifluing  of  the  faid  Commission  of  Bankrupt  againfl  him, 
"  and  of  his  not  having  then  obtained  his  Certificate  as  afore- 
"  faid  ;"  as  a  reasonable  and  lawful  Caufe  for  the  Removal 
of  the  faid  Jofeph  Clegg  from  his  aforefaid  Office  of  One  of  the  Com- 
mon Council  of  the  faid  Town,  fo  being  an  Office  of  great  Truft 
and  Power  as  aforefaid.  And  that  the  faid  Jofeph  Clegg  had,  then 
and  there,  perfonal  Notice  of  the  faid  Information  and  Charge 
againfl:  him  ;  and  heard  the  fame  made  againfl  him  ;  and  was  then 
and  there  afked  by  that  Affemby  fo  met  in  Common  Council  as  afore- 
faid, "  Whether  he  the  fame  Jofeph  Clegg  was  the  Perfon  againfl 
"  whom  the  faid  CommifTion  of  Bankrupt  had  fo  iffued  as  aforefaid  j" 
And  "  Whether  he  the  faid  Jofeph  Clegg  was  then  a  Bankrupt,  and 
"  had  obtained  his  Certificate  in  that  Behalf,  or  not:"  And  there- 
upon, the  faid  Jofeph  Clegg  then  and  there  confessed  and  ac- 
knowledged to  the  fame  Aflembly  fo  met  in  Common  Council  as 
aforefaid,  "  That  he  the  faid  Jofeph  Clegg  was  the  Perfon  againfl 
"  whom  the  faid  CommifTion  of  Bankrupt  had  fo  iffued  as  afore- 
"  faid ;  And  that  he  was  then  a  Bankrupt,  and  had  not  then  obtained 
"  his  Certificate  in  that  Behalf." 

Then  the  Return  fays,  That  the  faid  Jofeph  Clegg  having  fo  con- 
fejjed  the  'Truth  of  the  abovementioned  Charge  againfl  him,  as  afore- 
faid, He  the  faid  Jofeph  Clegg  was  then  and  there  further  afked 
by  the  faid  Aflembly  of  the  Mayor  Bailiffs  and  the  greater  Part  of 
the  Common  Council  of  the  faid  Town,  "  What  he  the  faid  Jofeph 
Clegg  had  to  fay  in  his  Defence ,  Why  he  fhould  not  be  removed  from 
"  the  faid  Office  of  One  of  the  Common  Council  of  the  faid  Town 
"  for  the  Caufe  aforefaid  ;"  And  the  faid  Jofeph  Clegg  did  not 
then,  or  at  any  other  Time  before  his  Removal  in  the  Return  after 
mentioned,  defire  any  further  Time  to  be  allowed  him,  to  make 
his  Defence  to  the  Information  and  the  Charge  aforefaid  :  And  the 
faid  Jofeph  Clegg  did  not,  either  then  or  at  any  Time  before  his  Re- 
moval in  the  P>.eturn  after  mentioned,  alledge  or  offer  to  that  Aflem- 
bly any  Cause  whatsoever  why  he  fhould  not  be  difcharged 
and  removed  from  his  faid  Place  or  Office  of  One  of  the  Common 
Council  of  the  faid  Town  as  aforefaid.  And  being  rendered  and 
become,  by  his  aforefaid  Bankruptcy  and  by  his  not  having  obtained 
bis  Certificate  in  that  Behalf,  unfit  for  the  faid  Place  or  Office  of 
one  of  the  Common  Council  of  the  faid  Town,  being  an  Office  of 
great  Truft  and  Power  as  aforefaid,  It  was  then  and  there  moved  in 
the  faid  Aflembly,  in  the  Prefence  and  Hearing  of  the  faid  Jofeph 
Clegg,  by  One  of  the  Common  Council  fo  aflembled  as  aforefaid, 
that  is  to  fay,  by  F.  G.  &V,  "  That  the  faid  Jofeph  Clegg  fhould  be 
-3  "  removed 
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*c  removed  from  his  faid  Place  or  Office  of  one  of  the  Common 
*'  Council  of  the  fame  Town,  for  the  Caufe  aforefaid  :"  Where- 
of the  faid  Jofeph  Clegg  had  then,  and  before  his  Removal  from 
Office  in  the  Return  aftermentioned,  due  Notice.  And  the  faid 
"Jofeph  Clegg  did  not,  then  or  at  any  Time  before  his  faid  Removal 
therefrom  in  the  Return  after  fpecified,  alledge  or  offer  to  the  fame 
AfTembly  any  Caufe  ivhatfoever  why  he  fhould  not  be  removed  and 
difcharged  from  his  faid  Place  or  Office.  Wherefore  the  faid  Af- 
fembly  so  met  in  Common  Council  as  aforefaid,  and  confiding  of 
the  faid  then  and  now  Mayor  and  Bailiffs  and  the  greater  Part  of  the 
then  Common  Council  of  the  faid  Town  as  aforefaid,  having  heard 
and  duly  weighed  and  confidered  the  Information  and  Charge  afore- 
faid, and  what  was  alledged  and  admitted  by  the  faid  Jofeph  Clegg, 
did  then  and  there  duly  difcharge  and  remove  the  faid  Jofeph  Clegg 
from  the  faid  Place  and  Office  of  one  of  the  Common  Council  of 
ihe  faid  Town,  for  the  Cause  aforesaid  :  And  by  reafon 
thereof,  he  hath  ever  fince  remained  and  fliil  is  and  continues  re- 
moved and  difcharged  therefrom.  And  therefore  they  cannot  re- 
ftore  Him  or  caufe  him  to  be  reflored,  as  by  the  faid  Writ  they  are 
commanded. 

Mr.  Winn  on  Behalf  of  Clegg,  the  Profecutor  of  the  Mandamus, 
Objected  to  this  Return  :  To  which,  he  took  two  Exceptions ;  or 
in  Effect,  three,  as  the  former  was  divided  into  two  diftinct  Parts. 

1  ft.  The  AfTembly  who  amoved  him  was  not  legally  convened, 
for  want  of  Not  i  ce,  either  to  the  Rejl  of  the  Common  Council,  or 
to  Mr.  Clegg  himfelf:  who  ought  to  have  had  Notice  of  it,  both  as 
One  of  the  Members  compofmg  that  Body,  and  alfo  as  the  Mem- 
ber to  be  amoved. 

2d  Objection.  The  Cause  of  Amotion  is  infufficient. 

Firft — Notice  ought  to  have  been  given  to  all  the  Members  ;  And 
confequently  Mr.  Clegg  ought  to  have  had  Notice,  as  He  was  One 
of  the  conftituent  Members  of  this  Corporate  Body.  For  Every  in- 
dividual Member  of  the  Body  ought  to  be  fpecially  fummoned,  pre- 
vious to  the  Amotion  of  any  Member ;  A  General  Summons  being 
always  infufficient,  wherever  any  extraordinary  Bufinefs  is  to  be 
.done. — Whereas  this  Return  does  not  fhew  any  Summons  at  all,  to_ 
any  of  the  conftituent  Members :  And  it  is  incumbent  upon  them  to 
Jljew  their  own  Jurifdiction  ;  as  it  is  a  fummary  One,  founded  upon 
Charter,  and  not  upon  the  Common  Law. 

The  Words  "  in  due  Manner  met  and  affembled  &c"  are  only 
a  Conclufion  of  Law :  But  the  Court  can  not  intend  any  Fails  not 
alledged  -t  For  Returns  muft  be  taken  flriffly*     st  Nothing  is  to  be 

"  intended 
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"  intended  in  a  Return  to  a  Mandamus,"  is  the  Declaration  of  Ld. 
Ch.  J.  Holt,  in  1  Shower  282.  i?cx  v.  Evans:  Where  the  Court 
would  not  make  even  a  very  obvious  Intendment.  And  fo  it  is, 
in  all  fummary  Jurifdictions  :  As  upon  the  Game-Laws,  and  fuch 
like  Cafes.  So,  upon  Indictments  alfo:  As  in  5  Mod.  96.  Rex  v. 
Ha7'per  ;  which  was  an  Indictment  for  not  taking  upon  him  the 
Office  of  Conftable,  being  qualified,  and  having  been  dcbito  modo 
elected  thereto  ;  And  the  Objection  was  that  the  Indictment  ought 
to  have  fet  out  Particularly  how  he  was  chofen,  and  that  he  had 
Notice  j  Or  elfe,  the  Indictment  ought  to  be  quafhed. 

The  next  Objection  is,  "  That  Mr.  Clegg  Himfelf,  as  the  Mem- 
"  ber  to  be  amoved,  was  not  Jiimmoned  to  anfwer  to  the  particular 
"  Charge,  upon  which  He  was  to  be  amoved."  4  Mod.  337.  The 
City  of  Exeter  v.  Glide,  is  exprefs,  "  That  he  muff  and  ought  to 
"  have  a  particular  Summons  for  a  particular  Charge :  And  it  is 
"  not  fufficient  to  fummon  him  generally  ;  and  then  to  alledge  parti- 
"  cular  Crimes  againft  him,  which  he  may  not  be  prepared  to  an 
"  fwer."  And  if  a  previous  particular  Summons  to  Mr.  Clegg,  "  To 
"  anfwer  the  particular  Charge,"  was  neceffary ;  his  Appearance 
in  the  ordinary  Courfe  of  his  Duty  will  not  cure  this  Defect. 

And  the  very  Nature  of  this  Charge  (of  Bankruptcy)  more 
efpecially  requires  a  particular  Summons  "  to  anfwer  to  it,"  becaufe 
it  depends  upon  a  great  Number  of  complicated  Facts.  Here,  he  is 
not  charged  with  any  particular  Act  of  Bankruptcy ;  Nor  is  it 
alledged,  that  the  Commiffion  even  fubfijled  long  enough  for  him  to 
have  obtained  a  Certificate  under  it. 

Second  Point — The  Cause  of  Amotion  is  infufficient. 

It  imports  Nothing  of  Infamy  or  Offence,  for  which  he  was  in- 
disable ;  Nor  any  the  leaft  Neglect  of  or  Offence  againft  the  Duty 
of  his  Office  as  a  Corporator.  Every  Trader  is  liable  to  Bankruptcy  ; 
which  may  happen  to  him  by  Accident  and  Misfortune,  and  without 
any  Fault  of  his  own.  Becoming  Bankrupt  is  a  Misfortune;  ?iot 
a  Crime :  It  does  not  even  neceffarily  import  Infolvency ;  Nor  if 
it  did,  would  that  difqualify  him  from  remaining  a  Corporator. 

There  is  only  one  Cafe  to  be  met  with,  of  an  Amotion  for  Bank- 
ruptcy :  Which  was  in  M.  8  G.  2.  B.R.  Rex  v.  Mayor  and  Al- 
dermen of  King's  Lynn,  on  a  Mandamus  to  reftore  one  Stephen  Allen 
to  the  Office  of  Common  Council  Man;  and  was  in  the  Time  of 
Ld.  Hardwicke :  But  Indeed,  this  particular  Point  did  not  come 
to  be  determined;  becaufe  the  Return  was  held  clearly,  infufficient 
on  another  Foot,  viz.  for  want  of  Summons,  or  even  an  Attempt  to 
fummon. 

Here 
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Here,  It  appears  that  Mr.  Clegg  was  neither  an  OhjeSl  of  their 
JurifdiSlion ;  Nor  was  the  Caufe  of  bis  Amotion  fufficient. 

Therefore  this  Return  being  inefficient,  He  prayed  a  Peremp- 
tory Mandamus  to  reftore  him  to  the  Office. 

Mr.  Clayton  contra — Three  Objections  are  made  to  this  Return  : 

viz. 

1  ft.  That  it  is  not  faid  that  All  the  Members  of  this  feled  Cor- 
porate Body  were  fununoned; 

2d.  That  Clegg  himfelf  had  not  previous  particular  Notice  of  the 
Charge,  which  was  to  be  made  upon  him  ; 

3d.  That  the  Caufe  of  Amotion  is  infufficient. 

Anfwer.  ill  The  Corporate  Body  who  had  the  Right  to  amove, 
is  alledged  to  be  "  in  due  Manner  met  and  ajfembled."  Now  this 
Aflembly  poflibly  might  be  upon  a  Charter  Day:  And  then  No 
Special  Summons  was  neceflary. 

Or  if  in  Fact  it  was  not  duly  holden,  they  might  have  traverfed 
it :  As  was  done  in  the  Cafe  of  Green  v.  Mayor  of  Durham,  H.  1757. 
30  G.  2.  {V.  ante,  Pa.  127.)  There  was  a  Cafe  fimilar  to  the 
prefent,  P.  8  G.  2.  B.  R.  Kynajlon  v.  Mayor  and  Aldermen  of  Shrewf- 
bury  *  Where  the  Fads  were  traverfed  and  tried.  So  here,  if"  v.  2  Strange 
they  were  not  duly  fummoned,  or  the  Affembly  not  duly  holden,  loS*' 
they  might  have  traverfed  thefe  Allegations  of  the  Fads,  and  taken 
Iffue. 

The  General  Summons  is  fufficient,     I  cannot  find  any  Return  . 
which  avers  "  That  all  the  constituent  Members  were  fummoned, 
"  or  had  Notice  of  the  Aflembly."     And  it  is  unnecejdry  to  aver  it ; 
becaufe  fince  the  Mandamus  -f  Ad,  they  may  traverfe  it,  and  before  +  9  Amt-  c- 
the  Ad  they  might  have  had  an  Adion  for  a  falfe  Return. 

To  2d  Objedion — (of  Want  of  Notice  to  Clegg  Himfelf,)  The 
Anfwer  is,  That  his  Appearance  cured  the  Deled,  if  there  was 
One.  2  Salk.  428.  Rex  v.  Mayor  and  Burgeffes  of  Wilton,  on  a 
Mandamus  to  reftore  Elias  Chalk  to  the  Place  of  Burgefs,  is  in  Point, 
"  That  where  the.Perfon  amoved  has  been  heard,  the  Want  of 
"  Summons  is  no  Objedion."  So  it  is,  in  Convidions  upon  the 
Game  Laws.  And  here,  Mr.  Clegg  was  heard,  and  admitted  all  the 
Fads ;  and  deiired  no  further  Time. 
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As  to  the  3d  Objection — Here  is  a  reafonable  Caufe  of  Amotion. 
This  is  not  an  Amotion  from  his  Freedom  of  the  Corporation  ; 
but  only  from  being  One  of  the  Common  Council  :  In  which 
Charadter,  he  had  the  Management  of  very  great  Revenues  of  the 
Corporation,  viz.  2000 1.  per  Annum. 

In  Rex  v.  Mayor  of  King's  Lynn,  M.  8  G.  2.  this  Point  about  the 
*  Tt  was  °b"  Bankruptcy  being  a  fufficient  Caufe  of  Amotion,  or  not,  was  not  * 
}^/L'ls°ioL-enlre^  into:  It  went  off  upon  the  want  of  Stephen  Allen's  being 
fel;  but  no    fummoned,  or  even  of  any  Endeavour  to  fummon  him. 

further  dif- 

Court  having      It  is  objected,  "  That  the  particular  Acts  of  Bankruptcy  are  not 
put  it  upon  ftated." 

the  Counfel 
Who  endea- 
voured to  fup-      Anfwer — This  Defect  alfo  (if  it  be  any)  is  cured  by  his  Appea- 
port  the  A-  rance  and  Confeffion  "  That  be  was  a  Bankrupt,  and  had  not  ob- 
XTto  an-  "  tained  his  Certificate." 

fwer,  in   the 

fhtwanTof0      Mr.  ^W,  in  Reply- 


the  Want  of 
Summons. 


1  ft.  We  are  not  obliged  to  take  Iflue  upon  the  being  "  duly  affem- 
"  bled."  They  ought  to  Jhew  their  own  Jurifdiction  :  And  there- 
fore as  the  Affembly  does  not  appear  to  have  been  holden  upon  a 
Charter-Day,  they  ought  to  have  fhewn  either  a  Special,  or'at  lead 
a  General  Summons  to  the  fever al  conflituent  Members  of  it. 

2dly.  Mr.  Clegg  could  not  be  prepared  to  defend  himfelf  againft 
this  complicated  Charge,  without  previous  Notice  j  although  he 
happened  to  be  cafually  prefent,  in  the  Difcharge  of  his  General  Duty 
to  the  Corporation. 

3dly.  It  does  not  appear  that  Mr.  Clegg  was  not  intitled  to  his 
Certificate,  though  he  had  not  had  Time  to  obtain  it. 

And  as  to  any  perfonal  Truft  or  Power  as  to  the  Revenue  of  the 
Corporation-^-He  was  not,  as  Common  Council  Man,  personally 
to  receive  and  difburfe  the  Eftate  of  the  Corporation,  or  to  finger 
any  of  their  Cafh. 

The  Commifllon  does  not  at  all  affect  him  in  his  Corporate  Ca- 
pacity. 

Lord  Mansfield  faid  He  had  no  Doubt  at  prefent:  Though  He 
would  not  preclude  a  further  Argument  if  the  Parties  mould  not 
agree  to  his  Reafons. 

2  It 
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It  is  certainly  true,  He  faid,  that  where  an  Amotion  is  returned, 
the  Return  mult  fet  out  all  the  necejfary  Facts,  precifely ;  to  (hew 
that  the  Perfon  is  removed  in  a  legal  and  proper  Manner,  and  for 
a  legal  Caufe.  It  is  not  fufficient  to  fet  out  Conclufions  only  :  They 
mull  fet  the  Fafts  themfehes  out,  precifely  j  that  the  Court  may  be 
able  to  judge  of  the  Matter.  And  fo  it  is  alfo,  as  to  the  Caufe  of 
Amotion  :  This  muft  be  fet  out  in  the  fame  Manner  ;  that  the  Court 
may  judge  of  it. 

Here,  Three  Objections  have  been  made. 

I  ft.  That  fuppofing  this  feleB  Body  of  the  Corporation  to  have 
Authority  to  remove,  (and  to  which  no  Exception  is  taken,)  and 
abftractedly  from  the  particular  Caufe  of  the  prefent  Amotion,  yet 
it  does  not  appear  that  the  Conftitue?it  Members  of  the  Body  who 
made  the  Amotion  were  fummoned  at  all,  to  this  Meeting:  Whereas, 
it  not  appearing  to  be  a  Meeting  directed  by  the  Charter,  there 
ought  to  have  been  a  Special,  or  at  leaft  a  General  Notice  given  to 
each  individual  Member  of  it,  "  That  there  was  to  be  fuch  a  Meet- 
"  ing." 

2dly.  That  it  is  alfo  abfolutely  neceffary,  that  Mr.  Clegg,  the 
Perfon  intended  to  be  amoved,  fhould  have  had  a  particular  Summons, 
"  To  anfwer  to  the  particular  Charge."  To  which  it  is  anfwered, 
"  That  this  is  cured,  by  his  *  Appearance  and  *  Confeffion  and  *V.  pp. 
"  not  defiring  further  Time.  I  will  fay  Nothing  at  all  about  this 
Matter  j  the  i  ft  and  3d  Objections  being  clear,  full,  and  fatal. 

3dly.  That  the  Caufe  of  Amotion  is  inefficient. 

Now  as  to  the  firft.  It  is  certain  that  no  Summons  of  any  of  the 
Members  is  alledged  in  the  Return  :  Whereas,  if  a  feleB  Number 
of  a  Corporation  have  Power  to  remove,  and  do  amove  at  a  Meet- 
ing holden  upon  a  Day  not  directed  by  Charter  &c,  All  that  are 
within  Summons,  muft  be  fummoned.  And  fo  was  Mr.  Kynajlon\ 
Cafe  determined  in  Tr.  8,  9  G.  2.  in  this  Court. 

And  it  is  not  fufficient  to  alledge,  "  That  they  were  duly,  or  in 
<c  due  Manner,  met  and  affembled :"  It  ought  to  be  exprejly  al- 
ledged, "  that  they  were  all  fummoned," 

The  Traverfe,  therefore,  which  it  is  faid  might  have  been  here 
taken,  would  not  go  to  the  Fafl  itfelf,  but  only  to  the  legal  Confe- 
quence  :  And  therefore  they  could  not  be  obliged  to  traverfe,  in  the 
prefent  Cafe, 

There- 
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Therefore  this  is  a  flat  Obje&ion. 

As  to  the  2d  I  will  fay  Nothing. 

But  as  to  the  3d  Objection — This  Point  has  never  yet  been  deter- 
mined. 

The  Cafe  of  King's  Lynn  turned  upon  the  Want  of  Summons. 

No  Caufe  is  reafonable,  unlefs  it  be  juji  and  legal :  A  jujl,  a 
legal,  a  Jiifficient,  a  reafonable  Caufe,  All  mean  the  fame  thing  ; 
The  only  Difference  is  in  the  different  Epithets. 

*  v.  a«u         The  *  3  Caufes  of  Amotion  of  a  Corporator,  are  (ift.)  Offences 

538.S.P.  (ra- againft  the  Duty  of  his  Office,  as  a  Corporator;  (2dly.)  Crimes  in 

'her  m°re  at  their  own  Nature  heinous  and  atrocious,  and  againft  the  Offender's 

Ricbardion,  '  general  Duty,  as  a  Subjefi ;  yet  not  particularly  relating  to  his  Cor- 

p-  *758-       porate  Office  or  Duty  ;  and  (3dly.)  Such  as  are  of  a  mixt  Nature. 
31  G.  2.  B.R. 

Let  Us  therefore  confider  the  prefent  Caufe  alledged  for  the 
Amotion,  in  thefe  three  Views. 

1  ft.  His  mere  being  a  Bankrupt  is  no  Objection  to  his  continuing 
a  Corporator  :  It  is  no  Offence  againft  the  Duty  of  his  Office.  He 
may  become  Bankrupt,  without  his  own  Fault.  And  there  is  no 
Cenfus  requifite  as  a  Qualification  to  be  a  Corporator.  Indeed  fome 
one  or  more  of  the  Confequences  of  Bankruptcy  may  eventually  become 
a  Caufe  of  Amotion  :  But  the  Bankruptcy  itfelf  is  not  fo.  A  Man 
may  be  able  to  pay  above  20  Shillings  in  the  Pound,  notwithftan- 
ding  his  being  in  Striclnefs  a  Bankrupt :  Or  he  may  very  foon  obtain 
a  Certificate,  after  the  Commiffion  has  ifTued. 

2dly.  It  is  no  Offence  againft  the  Law  of  the  Land.  Bankrupts 
*v.  ante, pa.  are  m't  now  coniidered  as  Criminals;  whatever  the  *  Old  Acts  may 
intimate  of  this  kind.  A  Man  may  certainly  be  a  Bankrupt,  with- 
out being  guilty  of  any  Crime  whatfoever  ;  and  may  really  be  worth 
a  large  Surplus  on  a  Balance  :  Sir  Stephen  Evans,  and  the  Wood- 
wards, and  many  Others  have  been  Inftances  of  this. 

And  this  Dif  franchifmg  for  becoming  Bankrupt  might  be  made 
a  very  bad  Ufe  of,  by  Juntoes  in  Corporations,  or  under  particular 
Circumftances,  and  with  particular  Views.  A  Run  upon  a  Man 
of  great  Fortune  and  Credit  may  be  artfully  managed,  fo  as  to  re- 
duce him  to  Bankruptcy.  And  there  is  no  Difference  between 
a  Commo?z-Council-Mzn's  becoming  a  Bankrupt,    and  an  ordinary 


Freeman's  becoming  fo. 


As 
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As  to  the  Truft  and  Power  over  the  Revenues  of  the  Corporation — 
This  Man  is  only  One  Member  of  the  Number  of  One  and  forty , 
who  have  amongft  them,  a  Power  of  voting  Corporate  Acts :  But 
he  has  nothing  to  do  with  the  Receipt,  or  Truft,  or  Management, 
or  Fingering  of  the  Money  j  nor  can  have  any  thing  to  do  with 
it,  unlels  the  Reft  mould,  by  a  Corporate  Act  of  their  own,  truft 
him  with  it. 

Therefore  the  having  become  a  Bankrupt,  and  not  having  obtai- 
ned his  Certificate  under  the  Commiflion  awarded  againft  him,  is 
not,  of  itfelf,  alone,  fufficient  to  difqualify  him  from  being  a  Mem- 
ber of  the  Common  Council  of  this  Town  j  whatever  might  have 
been  the  Cafe,  if  certain  eventual  Confequences  had  happened  to 
follow  therefrom. 

Therefore  the  ift  and  3d  Objections  are  fatal :  Which  renders  it 
unneceflary  to  enter  at  all  into  the  Difcuffion  of  the  2d  Objection, 
and  of  the  Anfwer  that  has  been  given  to  it. 

Mr.  Juft.  Denison  concurred  with  His  Lordmip  in  Opinion. 

This  Return  is  by  no  Means  a  fufficient  Return.  Bankruptcy 
alone  is  no  fufficient  Caufe  of  Removal.  There  muft  have  been,  in 
Fact,  many  Inftances  of  fuch  Bankruptcies  of  Corporators.  I  fup- 
pofe  the  Queftion  was  never  determined,  becaufe  the  Fact  of  it  was 
*  never  made  a  Queftion.  V"  *•  Cafe 

^—  Ot   Kings 

Lynn,  tlie'e 

In  the  Cafe  of  Lynn,  they  had  never  even  endeavoured  to  fum-  *ere  oth" 
mon  him  :  And  not  a  Word  was  faid  about  the  Bankruptcy,  by  the  Amoving  Ai- 
Court,  on  determining  the  Cafe.  ten,  befides 

his  being  a 

As  to  the  i  ft  Objection  in  the  prefent  Cafe — They  mould  have  namely,  Non- 
fhewn,  in  their  Return,   which  were  their  general  Days  of  Meet-  Refidence, 
ing,  fixed  by  the  Charter.     But  here  it  is  an  Amotion  by  a  Meeting  Negei"a'  0a" 
of  a  felecl  Number  ;  Who  ought  Every  one  of  them  to  have  Notice,  Duty, 
when  they  are  to  proceed  on  particular  Bufinefs :   Whereas  it  is 
not  here  pretended,   by  any  direct  Allegation,  that  they  had  any 
Notice  at  all.     It  is  faid  indeed,  "  That  they  were  in  due  Manner 
"  met  and  aiTembled."     But  a  Return  ought  to  be  certain  ;  and  it 
ought  as  much  to  be  fo,  fince  the  Act  of  Parliament,  as  before. 

They  were  not  obliged  to  traverfe  this  Allegation  of  the  Meeting 
being  "  duly  aflembled :"  And  indeed  it  would  have  been  a  Tra- 
verfe of  Confequences,  not  of  Facls. 

All  the  Members  of  the  felect  Body  ought  to  have  had  particular 
Notice. 
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*v.poft^i%.  As  to  the  2d  Objection — I  think  the*  Tarty  Himfelf  ought  to 
tsv  V'ofMDon.  kave  kaa"  previous  Notice.  But,  however,  there  are  many  other 
cafter.  Obje&ions  to  the  Return:  And  therefore  I  will  not  meddle  with 

that, 

3dly.  The  Caufe  of  this  Amotion  is  certainly  infufficient .  For 
furely  a  Man  may  become  a  Bankrupt,  without  being  guilty  of  any 
Offence  at  all ;  either  againft  his  private  Office  and  Duty  of  a  Com- 
mon Council-Man,  or  againft  the  Law  of  the  Land.  I  have  no 
Notion  that  being  a  Bankrupt  will  difqualify  a  Man  from  being  a 
Common  Council-Man  or  a  Corporator.  And  the  not  obtaining 
his  Certificate  is  an  immaterial  Circumftance :  It  was  not  in  his 
Power  ;  or  he  might  not  have  had  Time  to  do  it. 

And  he  had  not  the  Management  of  the  Revenues  of  the  Corpora- 
tion, fo  as  to  have  any  Concern  in  the  collecting  them.  It  does 
not  appear  that  he  had  any  thing  to  do  with  fingering  the  Gz/ft  of 
the  Corporation  ;  or  that  their  pecuniary  Interefts  could  at  all  fuffer 
by  his  having  become  a  Bankrupt. 

Upon  the  Whole  therefore,  it  feems  very  clear  that  this  is  a  bad 
Return,  and  ought  to  be  quafhed  ;  and  that  a  Peremptory  Manda- 
mus ought  to  iffue. 

Mr.  Juft.  Foster  declared  Himfelf  of  the  fame  Opinion.  They 
ought,  He  faid,  either  to  have  fet  out  an  Affembly  upon  a  Char- 
ter-Day, or  a  genera/  Summons  to  the  component  Members  of  this 
Jelecl  Body  who  amoved.'  He  added,  I  cannot  go  fo  far  as  to  fay 
that  a  Special  Summons  was  neceffary,  fetting  forth  the  particular 
Bufinefs  upon  which  they  were  to  treat :  But  I  think  a  General  Sum- 
mons, to  every  Member,  was  neceffary. 

As  to  the  2d  Objection — I  fhall  not  fay  much  upon  it.  But  a 
Man  ought  not  to  be  difpoffeffed  of  his  Freehold,  without  having  a 
proper  Opportunity  of  making  a  Defence  to  the  Charge  upon  which 
He  is  removed  from  it.  Fie  could  not  be  prepared,  in  the  prefent 
Cafe,  to  defend  himfelf  againft  this  particular  Charge :  He  ought 
to  have  been  apprifed  what  it  was  to  be.  There  might  be  an  Op- 
portunity taken,  when  there  was  a  thin  Meeting,  and  when  all  his 
Friends  were  abfent,  who  would  perhaps  have  been  prefent,  if  he 
had  any  Notice  of  this  or  even  of  any  Charge  againft  him. 

As  to  the  3d  Objection — The  Caufe  of  Amotion  is  not  fufficient. 
Bankruptcy  alone  is  not  fo.     And  the  not  having  obtained  his  Cer^ 
tificate  is  not  at  all  material :  He  might  not  have  had  Time  or  Op- 
portunity to  obtain  it ;  or  it  might  have  been  oppofed,  on  purpofe. 
1  Bankruptcy 
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Bankruptcy  does  not  neceffarily  import  Infohency.  But  Infohency 
itjelf  is  no  Caufe  of  Amotion,  where  the  Corporator  is  not  intrufted 
with  the  Receipt  of  the  Corporation's  Money.  And  here  he  is  not 
intrufted  with  a  Penny  of  their  Money :  It  is  not  alledged  that  he 
had  any  thing  to  do  with  their  Cajh. 

Therefore,  upon  the  whole,  This  Return  is  bad,  and  ought  to 
be  quafhed  j  and  a  Peremptory  Mandamus  ought  to  go. 

Mr.  Juft.  Wilmot  was  of  the  fame  Opinion. 

He  confined  himfelf,  (as  Lord  Mansfield  had  done,)  to  the  firft 
and  third  Objections,  only. 

ift.  If  the  Affembly  is  not  holden  upon  a  Charter-Day  or  a 
general  Day  of  Meeting,  there  muft  be  a  previous  Summons  to  every 
Member ;  either  General,  or  Special :  I  rather  think,  it  ought  to 
be  Special ;  that  every  Member  may  come  prepared,  and  have  an 
Opportunity  to  give  his  Reafons  to  his  Brethren  ;  which  may  per- 
haps alter  their  Opinion.  But  clearly  there  ought  to  be  a  previous 
Summons,  either  general,  or  fpecial ;  and  this,  to  every  individual 
Member. 

The  Allegation  of  their  being  "  duly  met  and  affembled"  is  a 
Complication  of  Fact  and  Law  ;  and  therefore  not  properly  traverfable  : 
The  particular  Facts  ought  to  be  alledged  upon  the  Record.  The 
Aft  of  9  Ann.  c.  20.  makes  no  Difference  at  all  :  It  is  juft  the 
hmejince,  as  it  was  before  this  Act. 

As  to  the  3d  Objection — Bankruptcy  alone  is  no  fufficient  Caufe 
of  Amotion.  He  had  nothing  to  do  with  the  Money  of  the  Cor- 
poration. Indeed  no  Infohency  at  all  appears  :  Nor,  if  it  did,  is  it 
an  Offence.  Bankruptcy  alone  is  no  Offence  either  againft  the  Duty 
of  his  Office  as  a  Corporator,  nor  any  Offence  or  Crime  rendering 
him  infamous  at  Common  Law. 

Therefore  this  Return  is  infufficient,  and  ought  to  be  quafhed ; 
And  there  ought  to  be  a  peremptory  Mandamus. 

Per  Cur.  unanimoufly, 

Let  there  be  a  Peremptory  Mandamus. 

Rule  to  quafh  the  Return ;  and  that  a 
Peremptory  Mandamus  do  iffue. 

Bailey 
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Thurfjay  id  Bailey  vcrf.  Dillon. 

Ftl'ruary 


'759- 


M 


R.  Williams  (hewed  Caufe  why  the  Defendant  fhould  not  be 
dif charged  upon  Common  Bail. 


The  Cafe  was  this — The  Defendant,  being  indebted  to  the  Plain- 
tif,  became  a  Bankrupt.  The  Commiffion  iffued  on  the  7th  of 
May  1754.  The  Bankrupt  obtained  his  Certificate:  Which  was 
figned  on  the  30th  of  Augufl  1754,  and  allowed  in  the  September 
following.  In  September  or  November  1755,  the  now  Plaintiff, 
who  was  One  of  this  Bankrupt's  Creditors  as  aforefaid,  and  did  not 
appear  to  have  come  in  under  the  Commiffion,  produced  to  the 
Defendant  an  Account  between  them  (prior  to  the  Commiffion  ;) 
upon  which  Account,  there  was  a  Ballance  due  to  the  Plaintiff  from 
the  Defendant,  of  74  /.  and  upwards,  remaining  due  at  the  Time 
of  the  Bankruptcy.  The  Defendant  defired  Time  to  examine  it : 
And  then  acknowledged  that  this  Ballance  was  due  to  the  Plain- 
tiff, and  promised  "  to  pay  it  to  the  Plaintiff,  when  He  Jhould  be 


"   ABLE.' 


So  that  the  General  ®ueftion  arifing  upon  this  Cafe,  will  here- 
after be  "  Whether  a  Perfon  indebted  to  Another,  and  afterwards 
"  becoming  Bankrupt,  and  then  being  regularly  difcharged,  by  ha- 
"  ving  duly  conformed  himfelf  to  the  Bankrupt-Acts,  and  having 
"  obtained  his  Certificate  ;  but  afterwards  making  a  new  Acknow- 
"  ledgment  of  the  fame  Debt  being  due,  and  alfo  a  new  Promise  to 
"  pay  it,  fhall  or  fhall  not  be  liable  to  the  Payment  of  it :"  But 

The  particular  Queftion  now  before  the  Court  was  lingly,  "  Whe- 
"  ther  he  ought  to  be  difcharged  upon  Common  Bail,  or  holden  to 
"  Special  Bail."  For  this  alone  was  the  Motion  which  Mr.  Nor- 
ton had  made,  and  again  ft  which  Mr.  Williams  now  fhewed  Caufe. 

Mr.  Williams  argued,  on  Behalf  of  the  Plaintiff,  That  this  is  a 
new  Debt,  founded  upon  a  Promife  made  on  a  good  and  fufficient 
Conlideration,  viz.  on  a  Conscientious  Obligation. 

He  compared  it  to  Cafes  of  new  Promifes  made  after  the  Expira- 
tion of  the  Six  Years  ;  which  fhall  revive  Debts  barred  by  the  Sta- 
tute of  Limitations  :  As  that  of  Dean  v.  Crane,  in  6  Mod.  309  j  and 
Andrews  v.  Brown  et  Ux',  in  Precedents  in  Chancery  385.  And  fo, 
the  Bankrupt  Adts  muft  be  taken  favourably  for  Creditors. 

A  much  ftronger  Inftance,  is  the  Cafe  of  an  Infant,  who  after 
full  Age,  ratifies  a  Contract  for  Goods,  not  being  Neceffaries,  by 

his 
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his  Promife  to  pay  for  them.  For  which,  he  cited  Southerton  v. 
Whitlock,  in  i  Strange  690:  Where  Ld.  Raymond,  at  Guildhall, 
held  "  that  the  Infant  was  bound,  in  fuch  a  Cafe."  Yet  the  Infant 
was  full  as  much  difcharged  of  the  Contract,  in  that  Cafe,  as  this 
Bankrupt  was,  in  the  prefent  Cafe. 

But  *  this  Aft  which  gives  the  Difcharge  by  Certificate,  was  made  *  v-  ant^v-f. 
for  the  Benefit  of  the  Bankrupt ;  and  therefore  he  may  wave  this 
Benefit :  Which  here  he  has  done.     Confequently,  it  is  not  at  all 
within  the  Act  of  Parliament. 

As  to  the  Cafe  of  'Turner  v.  Schomberg,  in  2  Strange  1233.  there 
was  no  good  Confederation  to  found  the  Promife.  The  Defendant  had 
there  given  his  Note  for  36/.  and  was  afterwards  difcharged  on  the 
Infolvent  Debtors  Act :  Afterwards,  he  promifed  to  pay  the  Debt, 
at  2  Guineas  per  Month ;  Part  whereof,  he  paid  ;  .and  was  arrefted 
for  the  Remainder.  There,  he  was  difcharged  indeed  on  Com- 
mon Bail :  And  it  was  holden  to  be  no  new  Confideration,  but  the 
old  Debt.     And  fo  it  was. 

Mr.  Norton  was  ftopt  by  the  Court,  from  proceeding  to  argue, 
on  Behalf  of  the  Defendant,  in  anfwer  to  what  Mr.  Williams  had 
urged.     For 

The  Court  held  it  quite  unneceffary  to  enter  into  the  general 
and  principal  Queftion,  or  to  enter  at  all  into  the  Merits  of  the 
Cafe,  upon  this  prefent  Motion :  Since  it  would  be  very  improper 
to  determine  fuch  a  Point  in  this  Method,  upon  a  Queftion  about 
Special  or  Common  Bail.  Therefore  they  faid  they  would  not  med- 
dle with  the  Merits,  nor  give  any  Opinion  at  all  upon  the  general 
Queftion.     But 

As  to  the  particular  Queftion,  which  was  the  Subject  of  the 
prefent  Motion,  they  were  unanimous  "  that  he  ought  to  be  dif- 
"  charged  upon  Common  Bail."     For 

Lord  Mansfield  obferved  that  the  prefent  Queftion  is  no  more 
than  "  Whether  this  Promife  made  by  the  Defendant  under  the 
"  Circumftances  ftated,  and  founded  only  upon  a  conjcientious  Obli- 
"  gation  mall  intitle  the  Plaintiff  to  keep  him  in  Prifon."  This 
would  be  taking  Advantage  of  his  Confcientioufnefs,  to  ufe  it  againjl 
Confcience. 

Mr.  Juft.  Foster  added,  that  the  Cafe  in  2  Strange  1233  deter- 
mines, directly  in  Point,  the  Queftion  as  to  Bail.     And 

Part  IV.  Vol.  II.  Z  Mr. 
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Mr.  Juft.  Wilmot  thought  that  Cafe  to  be  even  ftronger  than 
this. 

Per  Cur.  unanimouflv, 

Rule  made  abfolute,  to  difcharge  the 
Defendant  upon  common  Bail. 


Saturday  3d  Rex  verf.  Mayor  Aldermen  and  Burgeffes  of  Doncafler. 

February 


3759. 


A     Mandamus  to  reftore  Theofebius  "James  Buckley  Wilsford  to  the 
Office  of  One  of  the  Capital  BurgeJJ'es  of  the  Corporation  of 
Do?7cajler. 

The  Mayor  Aldermen  and  Burgeffes  return  that  they  were  a 
Burrough  by  Prefcription,  and  were  incorporated  by  Charter  on  the 
2d  of  May  16  C.  2.  with  Power  to  make  By-Laws  &c,  and  to  in- 
force  them  by  Fines  &c :  Which  Charter  fixed  the  'Thurfday  next 
after  Bartholomew-Day,  yearly,  for  the  Mayor  Aldermen  and  Ca- 
pital Burgeffes  to  meet  together,  for  the  Election  of  a  Mayor ;  who 
fhould  take  his  Oath  of  Office  on  the  Thursday  next  before  Mi- 
chaelmas ;  and  made  Provifion  for  a  new  Election,  in  Cafe  of  Death 
or  Amotion,  and  alfo  for  filling  up  the  vacant  Places  of  deceafed  or 
amoved  Aldermen  and  Burgeffes.  Then  it  alledges  the  Acceptance 
of  thefe  Letters  Patent.  Then  it  (hews  that  the  faid  Theofcbius  James 
Buckley  Wilsjord,  on  the  6th  of  September  1737  was  elected  chofen 
fworn  and  admitted  a  Capital  Burgefs.  Then  it  alledges,  that  after 
the  making  and  Acceptance  of  the  Letters  Patent,  and  before  the 
iffuing  of  this  Writ  of  Mandamus,  by  Indenture  made  the  21ft  of 
July  174^,  between  the  Mayor  Aldermen  and  Burgeffes  of  Don  - 
cajler  of  the  one  Part,  and  One  Ihomas  Smith  of  the  other  Part,  for 
the  Confiderations  therein  mentioned,  the  faid  Mavor  Aldermen  and 
Burgeffes  did  demise  and  to  farm  let  to  the  faid  Thomas 
Smith  divers  Lands  and  Tenements  of  the  faid  Mayor  Aldermen 
and  Burgeffes,  fituate  and  being;,  or  therein  mentioned  to  be  fituate 
and  being,  at  Balby  in  the  faid  County  of  York  ;  To  hold  to  the  faid 
"Thomas  Smith  his  Executors  Adminiftrators  and  Affigns,  from  the 
29th  Day  of  September  then  laft  paff.  before  the  Date  thereof,  for  and 
during  the  full  Term  of  ten  Years  from  thenceforth  next  enfuing, 
at  and  under  the  Yearly  Rent  of  26/.  10  s.  payable  half-yearly  at 
Lady-day  and  Michaelmas  by  even  and  equal  Portions. 

Then  they  return  That  the  faid  Mayor  Aldermen  and  Burgeffes, 
for  a  great  Number  of  Years  laft  paft,  have  had  and  kept,  and  now 
have  and  keep  a  Public  Book  for  the  ufe  ef  the  (aid  Mayor  Al- 
dermen and  BurgeJJ'es,   as  a  Corporation  or  Body  Politic  :  In  which 
4  Book, 
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'Book,  the  Orders  and  Refolutions  of  the  Mayor  Aldermen  and  Bur- 
geffes of  the  faid  Burrough,  for  the  Time  being,  as  a  Body  Politic, 
relating  to  the  faid  Burrough,  and  the  Orders  and  Refolutions  of  the 
Common  Council  of  the  faid  Burrough  for  the  Time  being,  and  alfo 
the  Accounts  of  the  EJlates  of  the  faid  Mayor  Aldermen  and  Burgef- 
fes as  a  Body  Politic,  from  Time  to  Time  have  been  written  and 
entered  for  the  Ufe  of  the  faid  Body  Corporate  ;  and  to  which  public 
Book,  Each  Capital  Burgefs  of  the  faid  Burrough,  as  a  Member  of 
the  Common  Council  of  the  faid  Burrough,  has,  from  Time  to 
Time,  at  all  reafonable  Times,  had  Accefs. 

They  further  certify  and  return  That  after  the  Making  and  Ac- 
ceptance of  the  faid  Letters  Patent,  and  before  the  Iffuing  of  the 
Mandamus,  to  wit,  on  the  5th  of  March  1747,  at  a  Common  Coun- 
cil of  and  for  the  faid  Burrough  duly  affembled  and  held  in  the  faid 
Burrough,  it  was  Refohed  and  Ordered  by  the  faid  Common  Council 
then  and  there  fo  affemhled,  amongft  other  Things,  "  That  at  the 
"  Expiration  of  the  then  prefcnt  Leafe  made  by  the  faid  Corpora- 
41  tion  to  the  faid  Thomas  Smith,  the  Lands  thereby  demifed  fhould 
"  be  let  to  feme  Other  Perfon  :"  And  which  Refolution  and  Order 
was  afterwards,  to  wit,  on  the  6th  Day  of  March  in  the  faid  Year 
1747,  duly  written  and  entered  in  the  faid  public  Book  of  the  faid 
Mayor  Aldermen  and  Burgeffes  of  the  faid  Burrough. 

And  they  further  certify  and  return  That  after  the  making  and 
AcceDtance  of  the  faid  Letters  Patent,  and  before  the  Ifluing  of 
the  Writ,  to  wit,  on  the  10th  Day  of  February  1756,  at  the  faid 
Burrough  of  Donca/ler,  He  the  faid  Theofebius  James  Buckley  Wilf- 
ford,  then  and  there  being  One  of  the  Capital  Burgeffes  of  the  faid 
Burrough,  and  alio  a  Member  of  the  Common  Council  of  the  fame 
Burrough,  and  then  and  there  well  knowing  that  the  laft  men- 
tioned Refolution  and  Order  was  then  written  and  entered  in 
the  faid  Public  Book.  He  the  faid  Theofebius  James  Buckley  IVilf- 
ford  did  unlawfully  knowingly  and  wilfully,  and  contrary  to  the 
Duty  of  his  faid  Office  of  one  of  the  Capital  Burgeffes  of  the  faid 
Burrough,  and  withouT  the  Consent  of  the  then  Mayor  Aldermen 
and  Burgeffes  of  the  faid  Burrough,  and  alfo  withour  the  Consent 
of  the  then  Common  Council  of  the  faid  Burrough,  eeface  and 
OBUTEKATt  tlje  Entry  of  the  laft  mentioned  Refolution  and 
Order  fo  written  made  and  entered  in  the  faid  Public  Book  as  afore- 
faid  ;  To  the  great  Damage  of  the  Mayor  Aldermen  and  Burgeffes 
of  the  faid  Buirousji. 

They  further  return  that  afterwards,  at  an  Affembly  of  the  Mayor 
Aldermen  and  Burgeffes  of  the.  faid  Burrough,  held  in  and  for  the 
faid  Burrough  of  Donca/ler  in  the  Guildhall  of  the  fame  Burrough, 
on  the  jth  Day  of  March  in  the  Year  of  our  Lord  1757,  They 

beins: 
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*  Vide  ante  being  fo  *  duly  affembled  for  the  good  Rule  and  Government  of 
'JJ'  l\V     the  faid  Burrough;  and  George  Water er  Efq;  the  then  Mayor  of  the 
Rex  v.  Mjiyorfomz  Burrough,  and  alfo  the  faid  Theofebius  James  Buckley  Wilsford, 
&c-  fjf™?'  then  One  of  the  Capital  Burgeffes  of  the  faid  Burrough,  being  then 
Cafe.)  "Sgi    and   there   prefcnt ;    He  the    faid  Theofbius  James  Buckley  Wilf- 
ford  was  then  and  there,  at  and  in  the  same  Affembly,  charged  and 
accufed  "  That  He  had  defaced  and  obliterated  the  faid  Entry  of  the 
"  laft  mentioned  Refolution  and  Order  fo  written  made  and  entered 
"  in  the  faid  Public  Book  as  aforefaid  :"  And  the  fud  Charge  and 
Accufation  was  thereupon  read  to  the  faid  T".  J.  B.  W.  then  and  there, 
at  and  in  the  fame  AJJembly  ;  And  he  was  ajked,  by  Richard  Sheppard 
Gent,  then  the  Common  Clerk,  of  the  Mayor  Aldermen  and  Burgeffes 
of  the  faid  Burrough  of  Doncajier  then  and  there  prefent,  and  then 
and  there  the  proper  Officer  on  that  Behalf,  and  by  the  Command  of 
the  faid  George  Waterer  then  the  Mayor  of  the  fame  Burrough,   "  If 
ct  he  had  or  knew  any  thing  to  fay  for  himfelf,  in  his  Defence  againft 
"  the  Charge  aforefaid."     And  the  faid  T.  J.  B.  IV.  thereupon,  at 
and  in  the  fame  Affembly  then  and  there  did  confess  and  ac- 
knowledge "  That  he  did  deface  and  obliterate  the  faid  Entry  of 
"  the  faid  Refolution  and  Order  fo  written  made  and  entered  in  the 
"  faid  Public  Book  as  aforefaid,  and  with  which  he  was  then  and 
"  there  charged  as  aforefaid:"  And  he  did  not  .then  or  there  Jloew 
any  fufficient  Caufe  why  he  mould  not  therefore  be  removed  and  dis- 
placed from  his  faid  Office  of  One  of  the  Capital  Burgeffes  of  the  faid 
Burrough  of  Doncajier ;   Nor  did  then  or  \ there  require  or  defire  to 
have  any  further  Day  or  'Time  to  be  allowed  him  to  make  a  Defence 
to  the  faid  Charge,  or  to  fhew  Caufe  why  he  fhould  not  be  removed 
and  difplaced  from  his  Place  and  Office  of  One  of  the  Capital  Bur- 
geffes of  the  faid  Burrough,  for  the  faid  Offence.     Whereupon  the 
said  Afj'rmbly  of  the  Mayor  Aldermen  and   Burgeffes  of  the  faid 
Burrough,  having  taken  the  Cafe  of  the  faid  T.  J.  B.  W.  into  Con- 
fideration,  and  having  fully  and  deliberately  weighed  the  fame,  did 
then  and  there  Order  that  the  faid  $.  J.  B.  IV.  for  his  said  Offence, 
mould  be  removed   and  discharged  from  his  faid  Place  and 
Office  of  One  of  the  Capital  Burgeffes  of  the  faid  Burrough  :  And 
the  faid  T,  J.  B.  JV.  was  then  and  there  accordingly,  by  the  faid 
Mayor  Aldermen  and  Burgeffes  of  the  fame  Burrough  so  affembled 
.    as  aforefaid,  then  and  there  removed  and  difcharged  from  his  faid 
Place  and  Office  of  One  of  the  Capital  Burgeffes  of  the  faid  Burrough 
of  Doncajier. 

They  alfo  further  return  the  faid  T.  J.  B.  W.  at  any  Time  fince 
his  being  fo  removed  as  aforefaid,  hath  not  been  nominated  elect- 
ed fworn  admitted  or  reftored  to  or  into  the  Place  and  Office  of 
One  of  the  Capital  Burgeffes  of  the  faid  Burrough  of  Doncajier. 

1  And 
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And  for  thefe  Reafons,  They  cannot  reftore  or  caufe  to  be  re- 
ftored  the  faid  T.  J.  B.  W.  into  the  aforefaid  Place  and  Office  of  One 
of  the  Capital  Burgeffes  of  the  Burrough  aforefaid,  with  all  the  Li- 
berties and  Franchifes  to  the  faid  Place  and  Office  belonging  and  ap- 
pertaining, as  by  the  faid  Writ  they  are  commanded  to  do. 

N.  B.  Mr.  Wihford  had  at  firft  tr  aver  fid  the  feveral  Fadls  alled- 
ged  in  the  Return ;  and  Seven  IfTues  were  joined  thereupon  : 
But  he  afterwards  deferted  his  Traverfes,  and  fet  the  Re- 
turn down  in  the  Paper,  to  be  argued  upon  it's  Validity  irv 
Law. 

9u.  concerning  the  Regularity  of  this,  if  it  had  been  objected  to. 

Mr.  Gould,  on  Behalf  of  the  Profecutor,  objected  to  this  Return. 

1  ft.  That  the  Assembly  which  made  this  Amotion  does  not  ap- 
pear to  have  been  legally  holden  ;  for  want  of  it's  being  ftated  that 
particular  Notice  was  given  previoufly,  to  the  Members  of  the  Cor- 
poration, "  That  this  particular  Bufinefs,  of  the  Amotion  of  this 
Capital  Burgefs,  was  intended  to  be  thereat  proceeded  upon." 

2dly.  That  no  Sufficient  Caufe  of  Amotion  is  properly •  fet  out :  For 
the  Sole  Foundation  of  the  Amotion  is  refted  upon  his  Confefjion  of 
a  Charge  which  is  itfelf  defective  ;  As  the  Charge  itfelf,  after  giving 
a  Narrative  of  the  Faft,  only  in  general  alledges  it  to  have  been  done 
"  to  the  great  Damage  of  the  Corporation,"  but  does  not  spe- 
cify any  particular  Damage,  that  they  fuffered  in  Confequence 
of  it. 

3dly.  That  the  Corporation  had  no  Power  to  amove  him  for  an 
Offence  fuch  as  this  is,  without  a  previous  Conviction  at  Com- 
mon Law. 

But  before  he  entered  particularly  into  thefe  Objections,  He  firft 
premifed  in  general,  That  Returns  to  Mandamufes  ought  to  be  cer- 
tain ;  And  that  every  Thing  ought  to  be  intended  againft  fuch  Re- 
turn.' To  prove  which  He  cited  6  Mod.  309.  Queen  v.  Mayor  of 
Hereford.  2  Salk.  432.  Rex  v.  Mayor  of  Abingdon,  (the  2d  Point 
of  it.)  1  Shower  364.  Gfyde's  Cafe  ;  Rex  v.  Mayor  and  Aldermen 
of  Exeter.  And  this  Precision  is  equally  necejfary,  *  fnce  the  9  Ami.  •  V.  ante,  pa. 
c.  20.  as  before  that  Aft.  733,  734' 

He  then  enlarged  upon  his  3  Objections. 

Pa  r  t  IV.  Vo  l.  II.  A  a  Firft— 
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Firft — This  Amotion  was  made  by  the  whole  Body  Politic,  not 
*v.  ante,  pa. by  a  felecl:  Part  of  it;  on  a  *  fiy-Day,  not  upon  the  Charter-Day; 
731  to  736.    and  upon  a  *  General  Summons  to  meet  to  tranfacl:  the  Bufi- 

nefs  of"  the  Corporation,  not  upon  a  particular  Notice  to  meet  upoa 

this  particular  Affair. 

Every  Corporation  has  an  Interefl  in  Each  of  its  Members :  Which 
is  proved  by  the  Cafe  of  the  Burrough  of  Wigan.  Tr.  27  G.  2. 
B.R. 

And  a  Refignation  of  a  Corporate  Intereft  cannot  be  made  to  a 
felecT:  Body.     Rex  v.  Powell  B.  R.  5  or  6  Terns  ago. 

In  the  Cafe  of  Kyna/lon  v.  Mayor  and  Aldermen  of  Shrewjbury,  It 
was  fettled,  that  upon  an  Amotion  on  a  Day  which  is  not  the  Gene- 
"  ral  Charter- Day,  Every  Member  mutt  be  fummoned." 

Second  Objedion — The  Leafe  mentioned  in  the  Return  was  made 
by  the  whole  Corporation.  He  obferved  alfo  that  the  Expreffion  was 
"  amongft  other  Things:"  And  cited  2  Salk.  \\j.  Rex  v.  Bear. 
This  is  not  an  Offence  fi/jficient  to  ground  an  Amotion  from  his  Free- 
hold upon  ;  there  being  no  particular  Damage  to  the  Corporation 
Specified  or  even  alledged.  1 1  Co.  99.  "James  Bagg's  Cafe.  Car- 
thew  176.  Sir  Thomas  Ear/e's  Cafe. 

Third  Obje&ion — Admitting  (for  Argument's  Sake)  the  Caufe  of 
Amotion  to  be  in  it's  own  Nature  fufficient,  Yet  neverthelefs  there 
ought  to  have  been  a  previous  Conviclion  at  Common  Law  j  As 
this  Offence  is  both  an  Offence  againft  the  Duty  of  his  Office  as  a 
Corporator,  And  alfo  indictable  at  Common  Law. 

He  cited  Rex  v.  Mayor  of  Derby,  Tr.  8,  9  G.  2.  B.  R  :  Where 
Ld.  Hardivicke  fully  explained  this  Subject,  and  cited  the  Cafe  of 
Rex  v.  Mayor  of  Wilton,  (which  Cafe  is  imperfedtly  reported  in  Corn- 
herb.  396.  by  the  Name  of  Rex  v.  Chalk;  and  is  the  fame  Cafe 
with  Rex  v.  Mayor  and  Burgeffes  of  Wilton  in  5  Mod.  257,  and  in 
2  Salk'.  428.  Pi.  2.)  Where  the  Offence  was  flriking  out  One  Name 
and  putting  in  another  :  And  his  Lord/hip  alfo  cited  Parrot's  Cafe, 
Queen  v.  Mayor  of  Newcajlle,  M.  8  Ann.  B.  R.  and  M.  8  G.  1.  B.R. 
the  Cafe  of  Carlifle,  "  for  corrupting  a  Member  of  the  Corpora- 
"  tion  to  give  a  Vote  j"  where  the  Court  were  equally  divided. 
Which  Cafes,  Mr.  Gould  faid,  were  cited  by  Ld.  Hardwicke,  to 
{hew  the  uncertain  State  wherein  this  Matter  then  ftood  ;  and  which 
His  Lordffiip  and  the  Court  left  to  be  determined  and  fettled, 
when  a  proper  Cafe  mould  come  directly  in  Judgment  to  require  it. 

4  Mr. 
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Mr.  Gould  therefore  urged  that  if  the  prefent  Offence  be  of  fuch 
a  Magnitude  as  to  amount  to  a  fufficient  Caufe  of  Amotion,  there 
ought  to  have  been  a  previous  Convittion  at  Common  Law  :  becaufe 
it  might  otherwife  happen,  that  he  might  afterwards  (fubfequently 
to  his  Amotion)  be  indicted  and.  acquitted,  in  which  Cafe  there 
would  be  contrary  "Judgments  upon  the  fame  Fact. 

And  this  Objection  is  not  anfwered  by  comparing  fuch  contrary 
Judgments  to  Cafes  where  the  Temporal  and  Spiritual  Courts  are 
both  permitted  to  proceed  upon  the  fame  Fact ;  becaufe  /^proceed 
diver fo  intuitu.  For  in  this  Cafe,  the  Corporation  would  be  obliged 
to  look  upon  the  Temporal  Verdict  as  Evidence-,  Whereas  the  Spi- 
ritual Court  do  not  receive  a  Verdict  as  Evidence,  at  leaft  not  as  con- 
clufive. 

Mr.  Luke  Robinfon  contra,  for  the  Return. 

As  to  what  Mr.  Gould  had  in  general  premifed,  He  obferved  that 
the  Reafon  of  requiring  fuch  precife  Certainty  in  a  Return  to  a  Man- 
damus is  at  an  End,  *  fince  the  Statute  of  9  Ann.  c.  20:  Since*  StdV.mh 
which  Act,  the  Law  may  be  afcertained  by  a  Demurrer;  or  the  733.  734- 
Fact  tried  by  Traverfes. 

The  Reafon  given  by  the  Ch.  J.  in  2  Salk.  432.  is  now  a  Reafon 
again/}  requiring  fuch  Precifion  :  And  Mr.  Juft.  Eyres  goes  too  far 
in  Glyde's  Cafe,  in  faying  "  That  every  Thing  fhall  be  intended 
"  againft  a  Return." 


o 


The  three  Objections  are  (ift.)  To  the  Want  of  previous  Notice 
of  the  particular  Bufmefs  to  be  tranfacted  at  the  Corporate  Anembly  ; 
(2dly.)  To  the  Caufe  of  Amotion  ;  Which  is  urged  to  be  ineffi- 
cient ;  (jdly.)  To  the  Want  of  a  previous  Conviclion, 

Firft — No  fuch  Special  Notice  is  at  all  neceffury  :    And  befides, 
this  Mr.  Wilsford  was  -j-  prefent,  and  confejjed  the  Charge.     And  \f'-"«'n. 
neither  the  Cafe  of  fFigan,  nor  that  of  Shreivjbury,  are  applicable  ' 3+* 
to  the  prefent  Cafe. 

Secondly — The  Offence  charged  is  a  fufficient  Caufe  of  Amotion  : 
And  it  is  not  nece/faryto  fpecify  how,  in  particular,  the  Corporation 
has  been  damnified  by  it;  it  being  alledged  to  be  "  to  the  Damage 
**  of  the  Corporation,"  which  is  enough.  And  neither  Bagg's  Cafe, 
nor  Cartberj  176.  will  fupport  Mr.  Gould's  Objection. 

Thirdly — It  would  not  have  been  eafy  to  defcribe  this  Offence 
Co  as  to  get  the  Party  convicted  of  it  at  Common  Law.     However, 
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a  previous  Conviction  is  not  necejfary  in  this  Cafe ;  which  is  that 
of  a  Mifdemeanour  contrary  to  his  Oath  and  to  the  Duty  of  his 
Office,  but  is  not  an  infamous  Offence. 

As  to  the  Cafei  of  Derby,  of  Wilton,  and  of  Newcajlle,  they  are 
no  Authorities :  For  Mr.  Gould  admits  the  Point  to  have  been  un- 
certain, and  to  have  been  left  fo  by  Ld.  Hardwicke.     But 

In  1  Keb.  597.  The  Town  ofWigan  v.  Pilkington,  an  Alderman  of 
that  Burrough,  The  Amotion  was  holden  good  on  a  Mandamus ; 
without  any  previous  Convi&ion  ;  for  that,  contrary  to  his  Oath,  he 
fpofiavit  et  dilaceravit  quadam  Recorda  of  fuch  a  Court. 

Mr.  Gould  in  Reply — As  to  the  general  Pofitions  premifed — 

Mr.  Robin/on  allows  that  Precijion  was  neceflary  in  a  Return  to 
a  Mandamus,  before  the  9  Ann.  c.  20.  But  that  Act  does  not  excufe 
the  Neceflity  of  fuch  Precision  in  the  Return  ;  though  it  gives  a 
Traverfe  to  the  Material  Facts  alledged  in  it. 

I  ft  Objection.  If  Notice  had  been  given  of  this  intended  Amo- 
tion, fome  Member  or  other  who  had  thereupon  attended,  might 
perhaps  have  given  fuch  Reafons  to  the  AfTembly,  as  might  have 
altered  their  Opinions.  And  this  Argument  holds  equally  ftrong, 
in  the  Cafe  of  a  Corporate  AfTembly  of  the  whole  Body,  upon  a  Day 
which  is  not  a  Charter  or  Prefcription  Day,  as  it  does  in  the  Cafe 
*  Vide  ante  of  a  *  Seleffi  Body. 

73'.   733. 

*7  1  A        *7  1  C 

ReJv.  Mayor  2d  Objection.  It  ought  to  be  fuch  an  Offence  as  tends  to  the  De- 
&c,oj 'Liver- jiru ft ;0f2}  or  Injury  at  leaft,  of  the  Corporation.  And  Bagg's  Cafe, 
toa '  and  Carthew  1 76.  prove  this. 

3dly.  Ld.  Hardwicke  confidered  this  Point  of  a  previous  Convic- 
tion as  unfettled,  in  Tr.  8,  9  G.  2. 

Lord  Mansfield  obferved  that  Corporation -Law  ought  to  be 
well  fettled :  And  therefore  He  was  willing  to  hear  it  argued 
again.  Ulterius  Concilium. 

This  former  Argument,  juft  now  recited,  was  on  Saturday  the 
25th  of  November  laft ;  And  it  now  flood  in  the  Paper  for 
further  Argument.     But 

Mr.  Tates,  who  was  to  have  argued  for  the  Corporation,  gave  up 

the  Return  ;  The  firft  Objection  taken  to  it,  being  the  fame  Point  as 

+  See  the  ift  was  determined  on  JVednefday  laft,  in  the  Cafe  of  -J-  Rex  v.  Mayor 

Point  of  that  1  Bailiffs 


die 
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Bailiffs  and  Common  Council  of  Liverpool  (Clegg's  Cafe)  ante  pa.  723 
to  736. 

Whereupon  the  like  Rule  was  taken,  as  was  made  in  that 
Cafe;  viz.  That  the  Return  be  quafhed,  And  that  a 
-Peremptory  Mandamus  do  iffue. 


Rex  verf.  Hartfliorn  et  al\ 

MR.  Caldecot  moved  in  Trinity  Term  laft,  (JVednefday  31ft 
of  May  1758,)  to  quafh  an  Order  made  [originally)  at  the 
General  Quarter  Seffions,  upon  the  Surveyors  of  the  Highways  of 
Rofton  for  the  Years  1751,  2,  3,  4,  5  and  6.  "  to  pafs  their  Ac- 
"  counts  refpedlively,  and  pay  over  the  Money  affeffed  and  col- 
**  le&ed  &c,  to  the  prefent  Overfeer  &c." 

He  took  2  Exceptions :  viz. 

1  ft.  The  original  application  ought  to  have  been  to  a  Special 
Seffions :  For  the  General  Quarter  Seffions  have  no  Authority  origi- 
nally, but  only  upon  appeal.  To  prove  which,  he  alledged  3, 
+  W.&M.  c.  12.  §  9.     1  Hawk.  P.  C.  218.  §  80. 

2d  Exception — This  Order  "  for  Overfeers  Jo  long  out  of  Office, 
"  as  175 1,  2,  3,  &c,  to  pay  over  to  the  prefent  Overfeers,"  is 
not  right :  For  Each  ought  to  pay  over  to  his  immediate  Succeffor. 

A  Rule  having  been  afterwards  obtained  by  the  other  Side,  to 
fhew  Caufe  "  Why  the  Certiorari  fhould  not  be  quafhed." 

Mr.  Caldecott,  on  Monday  27th  of  November  laft,  fhewed  Caufe 
againft  the  *  Certiorari  being  quafhed  :  Which  Caufe  was  "  That  *  v-  §  23  of 
"  the  Profecutors  had  enlarged  the  Rule  for  fhewing  Caufe  why  the  |}4      ^ 
"  Order  fhould  not  be  quafhed."     Which  "thatNoOr- 

der  made  by 

The  Court  held  to  be  zfufficient  Caufe-,  And  that  it  was  too  late,  AcT'ftailte* 
after  having  themjelves  enlarged  that  Rule,   to  object  to  the  iffuing  removed  by 
«f  the  Certiorari.  Srt*2*£" 

Yet  if  the 
Smarter  Sef- 

Which  being  determined  againft  the  Profecutors,  The  former  fons  make  an 
Rule  (to  fhew  Caufe  why  the  Order  fhould  not  be  quafhed,)  was  JJfTaJS. 
enlarged  to  the  prefent  Term.  raw' will  lie; 

per  Hawkins, 

Now,  Mr.  Lee,  who  fhewed  Caufe  againft  quafhing  the  Order,'^^'  e'  7  ' 
firft  cited  f  Rex  v.  Wakefield  et  al\  H.  1758.  31  G.  2.  B.R.  to  -J- /'.'«» 485- 
Part  IV.  Vol.  II.  B  b  fhew 
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{hew  that  the  Certiorari  and  Return  would  not  (land  in  his  Way  : 
And  then  proceeded  to  anfwer  the  Objections  that  had  been  made 
to  the  Order. 

He  began  with  the  firft  ;  namely,  to  the  Jurifdj&ion  of  the  Ge- 
neral Quarter  Seffions,  as  there  had  been  no  previous  application  to 
a  Special  Seffions.  His  Anfwer  to  this  Objection  was,  that  This 
was  by  Confent. 

Mr.  Juft.  Foster  obferved,  that  Confent  cannot  give  Jurifdiffion 
to  a  Court  that  has  none  :  And  here  the  Objection  is,  "  that  this  Court 
"  of  General  Quarter  Seffions  had  no  Original  Jurifdiction. 

Per  Cur. 

Order  of  the  Quarter  Seffions  quashed. 


Chauvet  and  Another  verf.  Alfray. 

MR.  Baynham,  on  Behalf  of  the  Defendant  in  Error,  fhewed 
Caufe,  why  the  Fieri  facias  mould  not  be  fet  afide,  and  the 
Goods  levied  be  reftored. 

This  was  an  Action  of  Debt  upon  a  Bond,  given  to  the  Plaintiff 
and  Another,  being  Creditors  of  One  Sutton,  by  a  third  Perfon,  as 
Security  for  a  partial  Payment  of  the  Debt  of  the  faid  Sutton  (which 
was  thereby  liquidated  and  afcertained,)  to  his  feveral  Creditors  ;  viz. 
15  s.  in  the  Pound,  by  Inftalments  :  Which  Bond  was  to  be  forfeited, 
if  Sutton  fhould  make  Default  in  the  faid  Payment.  The  Plain- 
tiff's having  obtained  Judgment  againft  the  Defendant,  He  brought  a 
Writ  of  Error,  but  gave  no  Bail  upon  it.  Whereupon,  the  Plaintiffs 
took  out  Execution :  Which  the  Plaintiff  in  Error  complained  of, 
as  being  irregular.  So  that  the  Queftion  was,  Whether  this  Bond, 
given  by  a  third  Perfon,  and  made  to  third  Perfons  for  Payment  of 
a  Sum  certain,  by  Inftalments,  (the  laft  whereof  was  ftill  future,) 
be  an  Obligation  conditioned  for  the  Payment  of  Money  only,  within 
3  J.  1.  c.  8.  (made  to  avoid  unneceffary  Delays  of  Executions.) 

Mr.  Norton  and  Mr.  Field,  for  the  Plaintiff  in  Error,  urged  that 
a  Counter-Bond,  or  a  Collateral  Security  for  the  Debt  of  another 
Perfon,  is  not  a  Bond  for  Payment  of  Money  only ;  nor  within  the 
Meaning  of  the  Act  of  3  J.  1.  c.  8.  And  they  cited  Teh.  227. 
Gillmg  v.  Baker.  2  Bulftr.  53.  S.  C.  Carthew  28.  Gerrard  v. 
Dandy,  1  Shower  14.  S.  C.  Comberb.  105.  S.  C.  2  Strange  11 90. 
Tbrale pv '.  Vaughan.     Lucas  28 1.  Hammond  v. .Webb. 

3  Lord 
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Lord  Mansfield — The  Court  will  not  contract  the  Conftrudion 
of  that  beneficial  Ad,  beyond  any  Precedent.  And  this  Bond  is 
clearly  for  the  Payment  of  Money  onl\'  ;  and  liquidated  as  to  the 
Sum  too :  All  the  Debts  are  liquidated.  The  Money  is  only  to  be 
paid  by  another  Perfon. 

Mr.  Juft.  Denison  concurred — And  the  being  payable  by  Infial- 
tnents  makes  no  Difference. 

Mr.  Juft.  Foster  and  Mr.  Juft.  Wilmot  declared  -their  Con- 
currence in  this  Opinion. 

Per  Cur' — The  Rule  upon  the  Plaintiffs  to  (hew  Caufe  ,c  Why 
"  the  Writ  of  Scire  facias  ihould  not  be  fet  afide  for  Irregu- 
•  "  larity,   and  the  Goods  levied  be  reftored,"    (which  Rule 
had  been  obtained  upon  Mr.  Field's  Motion,)  was  now  dis- 
charged. 


Williams  verf.  Rougheedge,  (A  Prifoner  in  Execution.)  Monday  jth 

•759* 

THE  Queflion  was  "  Whether  the  Prifoner,  in  Execution 
under  Procefs  out  of  this  Court,  was  'within  Time  to  lodge  a 
Petition  for  his  being  brought  up  to  the  Affizes  for  the  County  Pa- 
latine of  Lancafier." 

The  Cafe  was  this — A  Prifoner  in  Execution  under  Procefs  ifTuing 
out  of  this  Court,  had  (for  want  of  rightly  underftanding  the  proper 
Jurifdidion  to  which  he  ought  to  have  applied)  totally  omitted  to 
petition  this  Court  within  due  Time,  "  that  He  might  be  brought 
"  up  to  the  Aflizes  &c,  in  order  to  his  being  difcharged  upon  the 
"  Infolvent  Debtors  Ads :"  Although  he  had  prefented  a  Petition 
to  another  (improper)  Jurifdidion,  within  Time;  viz,  to  the  Judges 
of  Affize  for  the  County  Palatine. 

The  Doubt  was  "  Whether  he  was  now  precluded  from  making 
his  Application  to  this  Court ;  And  Whether  the  explanatory  Ads 
of  3  G.  2.  c.  27.  and  8  G.  2.  c.  24.  and  14  G.  2.  c.  34.  and 
*'  21  G.  2.  c.  33.  are  revived  by  29  G.  2.  c.  28  :"  Or  "  Whether 
"  the  Ad  of  2  G.  2.  c.  22.  be  alone  revived ;  And  the  explana- 
xt  tory  Ones,  of  that  very  Ad,  remain  expired." 


£( 


The  Court  (having  looked  into  All  thefe  feveral  Ads  of  Parlia- 
ment,) Declared  that  All  thefe  Ads  explaining  and  amending  that 
of  2  G.  2.  are  revived  by  29  G.  2  j  as  well  as  the  Ad  of  2  G.  2.  itfelf ; 

And 
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And  particularly,  that  that  of  8  G.  2.  c.  24.  (upon  which  the  pre- 
fent  QuefHon  depends,)   is  now  in  Force:   Confequently,  that  in 
Order  to  give  this  Court  Jurifdidion,  the  Prifoner  rauft  come  and 
apply  to  this  Court  by  Petition,  before  the  End  of  the  next  Term 
after  his  being  charged  in  Execution ;    Otherwife,   this  Court  has 
no  Jurifdiflion  vetted  or  attached  in  it ;  As  was  determined  in  a  Cafe 
*  I  believe,    (remembered  by  Mr.  Juft.  Denifon)  of  *  Smallwood  v.  Grant,  H. 
NameofTt,    2 1  G.  2.  B.  R.  Which  Cafe  was  diftinguifhable  from  that  of  Sir  Wil- 
wasGW</v.  Ham  Poolv.  Lane,  in  Tr.  16  G.  2.  B.R;  Where  the  Petition  was 
Clarke.         lodged  in  due  Time,  and  all  was  regular,  except  that  28  Days  Notice 
only  had  been  given  inftead  of  30  Days.     There  indeed  the  De- 
fendant was  fuffered  to  give  a  new  Notice  :  But  the  Reafon  was, 
becaufe  the  Jurifdidion  was  in  that  Cafe  attached,  by  the  Original 
Petitions  having  been  lodged  within  due  Time.     Whereas,  in  the 
prefent  Cafe  the  Court  have  no  'JurifdiBion  at  all. 

As  to  the  Revival  of  the  explanatory  Ads,  as  well  as  the  princi- 
pal One,  which  had  been  at  different  times  explained  and  amended 
by  thefe  feveral  temporary  Ads, — The  Court  held  that  thefe,  be- 
ing all  attendant  upon  it,  were  in  Effed  revived  along  with  it :  For 
that  it  would  be  abfurd  (as  Mr.  Juft.  Fofler  obferved)  to  revive, 
.unamended,  an  Ad  which  wanted  fo  many  Amendments  as  this  Act 
had  received. 

Mr.  Juft.  Foster  obferved  alfo  the  particular  Courfe  of  thefe 
Explanations  and  Amendments ;  viz.  that  the  Ads  of  2  &  3  G.  2. 
are  continued  by  8  G.  2.  Then  14th  continues  the  8th  with  the 
Amendments.  Then  21ft  continues  2  G.  2.  only,  without  exprefly 
naming  the  explanatory  Ones.  And  the  29th  implicitly  follows 
the  Precedent  of  the  21ft.  Which  Ad  of  29th  will  itfelf  expire  tha 
+  V.  poj},  pa.  next  Seffions :  When,  He  hoped,  he  faid,  that  more  -j-  Accuracy 
Tr.  1759.  would  be  obferved. 

32,  33  G.  2. 
B.R.  The 

Prifoners  Mr.  Juft.  Denison  faid  that  notwith (landing  the  Inaccuracy  of 

the  Penning,  All  the  former  Ads  were  revived  by  the  29  G.  2. 

And  this  Matter  was  taken  equitably,  in  Petitions  offered  to  the 
Court  after  the  Expiration  of  thefe  Ads :  For  upon  the  Revival 
of  them,  the  Court  equitably  held,  "  That  the  Prifoners  fhould 
"  have  another  Term  after  the  then  hrff.  Term,  allowed  them  to 
"  lodge  their  Petitions." 


Cafe 


Rex 
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Rex  verf.  Gwynne  et  al'.  ™uf'day 8th 

J  J  tcbruary 

ORD  Mansfield  being  abfent  in  the  Dutchy-Court, 


February 

•759- 


The  Three  Other  Judges  (on  a  defended  Motion)  granted  a 
Procedendo,  at  the  -Inftance  of  the  Defendant,  to  the  Quarter  Sef- 
fions  of  Brecon,  upon  an  Indictment  for  an  AfTault  removed  up 
hither;  Becaafe  the  Certiorari  had  not  iflued  till  after  the  De- 
fendants had  confejjed  the  Aflault  below:  Though  the  Conviction 
was  not  after  a  Trial,  and  though  feveral  of  the  Juftices  were  fworn 
to  be  near  Relations  of  Mr.  Gwynne,  one  of  the  Defendants ; 
namely,  his  Father,  two  Brothers,  and  an  Uncle. 


Pvex  verf.  Inhabitants  of  Weftbury.  **9  9* 

J  '  tibruary 

.        ,  '7>9' 

TWO  Juftices  removed  William  Sheers  and  Sarah  his  Wife  from 
St.  Cuthbert's  in  Wells,  to  Weftbury :  And  the  Seflions  con- 
firmed this  Order. 

The  Special  Cafe  was  this — William  Sheers,  the  Pauper,  being  fett- 
led in  St.  Cuthbert's  in  Wells,  was  bound  an  Apprentice  on  the  4th 
of  December  1753,  by  Indenture  of  that  Date,  to  John  Collier,  who 
then  and  for  feveral  Years  before  refided  in  Weftbury,  but  whofe 
legal  Settlement  was  at  Harptree,  a  neighbouring  Pariih :  And  ac- 
cordingly, the  faid  William  Sheers  entered  into  the  Service  of  the 
faid  John  Collier,  on  the  faid  4th  of  December.  The  faid  John  Col- 
lier having  been  feme  Tears  before  applied  to  by  the  Pariih  Officers  of 
Weftbury,  to  obtain  a  Certificate  from  Harptree,  (which  he  then 
promifed  to  do,)  did  afterwards,  on  the  26th  Day  of  the  fame 
Month  of  December,  obtain  a  Certificate  from  Harptree,  ac- 
knowledging him  to  be  their  Inhabitant  legally  fettled :  Which 
Certificate  was,  the  fame  Day,  delivered  to  the  Overfeers  of  Weft- 
bury. 

William  Sheers,  the  Pauper,  continued  with  and  ferved  the  faid 
John  Collier,  under  the  faid  Indenture  of  Apprenticeship,  from  the 
laid  4th  Day  of  December,  for  and  during  the  Space  of  three  Tears  ; 
and  refided  all  that  Time,  with  his  faid  Mafter  John  Collier  in  the 
faid  Pariih  of  Weftbury ;  and  then  married  the  faid  Sarah  his  Wife. 

Mr.  Gould  who  had  moved,  in  laft  Term,  to  quafh  thefe  Orders, 
had  Objected  to  them,  "  That  William  Sheers  gained  no  Settlement  in 
"  Weftbury,  by  this  Apprenticefhip  :"  He  relied  on  12  Ami.  Stat.  1. 
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c.  18.  §  2;  Which  direfts,  "that  no  one  fhall  gain  a  Settlement^ 
by  ferving  a  Certificate-?  erfon,  as  a  hired  Servant  or  apprentice," 

On  Wednefday  laft,  Mr.  Burland  and  Mr.  Popham  fhewed  Caufc 
Why  this  Order  fhould  not  be  quafhed:  And  they  ftated  the  Queftion 
t]ius — "  Whether  the  Pauper  fhould  be  defeated  of  his  Settlement, 
"  by  a  subsequent  Act  of  the  Mafter,  (an  ex  pojl  faSlo  Ac!,) 
•without  the  Apprentice's  Content;  after  the  Apprentice  had  not 
only  J>egun  his  Service,  but  even  actually  ferved  22  Days  of  it. 
They  argued  that  he  (hall  not  he  defeated  of  it,  by  this  fubfequent 
Act  of  the  Mailer. 

If  he  had  ferved  40  Days,  it  is  clear  that  his  Settlement  (being 
thereby  completely  gained)  mould  not  be  defeated  by  fuch  an  ex 
pojl  facto  Aft  of  the  Mafter. 

This  Queftion  depends  on  12  Ann.  Stat.  1.  c.  18.  §  2  :  Which 
Aft,  and  alfo  it's  Preamble,  they  urged  very  particularly  ;  and  argued 
that  this  Cafe  is  neither  within  the  Words  nor  Meaning  of  it  5  which 
fhall  not  be  taken  ftrictly.  So  on  3,  4  W.  &  M.  c.  11.  §  7.  A 
Perfon  having  a  Child  or  Children,  is  notfirictly  within  it  5  yet  this 
has  not  been  ftrictly  kept  to. 

Suppofe  a  Corporator  fhould  be  disfranchifed,  (perhaps  only  in 
Order  to  become  a  legal  Witnefs  in  a  Caufe,)  would  that  difable  his 
Apprentice  from  claiming  his  Freedom  ? 

Similar  Cafes  are,  Bankruptcy  Cafes  under  1  J.  1 .  c .  1 5  :  Where 
A  prior  Settlement,  fairly  made  by  a  Man  upon  his  Children,  fhall 
not  be  invalidated  'by  fubfequent  Bankruptcy.  Cro.  Car.  550.  in  the 
Cafe  of  Crifp  v.  Pratt.  3  Peere  Williams  298.  Lilly  v.  Ojhborn.  In 
which  Cafes,  the  Reafon  was,  becaufe  the  Perfon  was  not  in  Debt 
nor  a  Trader  at  the  'time  of  making  the  Settlement.  So  here,  the 
Mafter  was  not  a  Certificate-Man,  at  the  time  of  the  Binding. 

This  Right  was  in  Part  ve/led;  and  therefore  fhall  remain  un- 
affected by  a  fubfequent  Ad.  The  Right  of  Dower,  in  a  Feme  Co- 
vert, is  not  complete  till  the  Death  of  the  Hufband :  Yet  She  fhall 
claim  &c.     Perkins  §  9. 

On  3,  4  W.  &  M.  c.  1 1  §  7.  And  8,  9  W.  3.  c.  30.  §  4.  A  Per- 
fon unmarried  at  the  time  of  the  Hiring,  though  married  afterwards, 
fhall  not  be  precluded  from  gaining  a  Settlement.  And  here  can 
be  no  RetrofpecJ  or  Relation :  For  Relations  cannot  do  a  Wrong 
to  Strangers.  And  the  prior  Application  of  the  Parifh  of  Wejlbury., 
to  the  Mafter,  to  procure  a  Certificate  from  Harptree,  makes  no 
Difference :  Or  if  it  does,  it  is  on  our  Side ;  for  it  fhews  their  Ac- 
2  quiefcence 
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quiefcence  in  his  remaining  there  without  any  Certificate.  And  the 
Parifh  of  Weft  bury  could  not  be  hurt ;  becaufe  it  was  in  their  Power 
to  have  removed  the  Mafter,  at  any  Time  before  he  had  procured 
his  Certificate. 

Mr.  Gould  and  his  Brother,  contra,  againft  the  Orders. — The 
Parifh  of  Weftbury  might  have  removed  the  Mafter,  and  his  Ap- 
prentice, and  all  the  Mafter's  Family,  within  the  22  Days,  'tis  true  : 
But  there  ftill  remained  18  Days,  after  the  Delivery  of  the  Certifi- 
cate, wherein  they  were  bound  down  to  receive  them  all.  So  that 
they  would  receive  a  great  Injury,  if  there  mould  be  no  Retrofpect 
at  all,  in  this  Cafe. 

This  Pauper  cannot  be  faid  to  have  performed  an  Apprentice/hip 
with  a  Mafter  who  rejided  in  this  Parifh  without  a  Certificate.  And 
this  would  give  a  great  Opening  to  Impofition  upon  Parifhes : 
Whereas  the  Parifhes  to  which  Perfons  come  with  Certificates,  are 
to  be  favoured. 

As  to  the  intermediate  Marriages  of  Servants  between  the  Begin- 
ning and  Completion  of  their  Service ;  it  has  been  fo  ruled,  in  favour 
of,  or  at  leaft  not  to  difcourage  Matrimony. 

This  Cafe  is  within  the  Words  of  12  Ann.  if  they  are  fully  confi- 
dered  and  attended  to  :  But  it  is  certainly  within  it's  Meaning.  And 
the  Preamble  of  an  Act  does  not  ufe  to  fpecify  all  the  Mifchiefs 
which  the  enacting  Claufes  intend  to  obviate. 

Every  intended  Certificate-Man  might,  at  this  Rate,  take  Ap- 
prentices, and  fix  them  upon  other  Parifhes,  by  doing  it  without 
Notice,  and  then  procuring  a  Certificate  as  foon  as  the  Parifh  make 
any  Objection  to  his  Refidence. 

Lord  Mansfield — This  is  a  new  Queftion ;  and  there  is  no  Cafe 
in  Point.  It  feems  to  Me,  at  prefent,  that  the  Apprentice  can  not 
have  here  gained  a  Settlement  in  Weftbury. 

Before  the  Act,  Serving  under  an  Apprenticefhip  to  a  Certificate- 
Man  for  40  Days  in  the  Parifh  where  the  Mafter  lived  would  have 
gained  a  Settlement  to  the  Apprentice  in  the  Parifh  where  the  Cer- 
tificate-Man refided. 

But  the  *  Act  fays,  "  That  if  any  Perfon  whatfoever,  who  fhall  ]t£f™\s 
"  be  Apprentice  bound  by  Indenture  to  any  Perfon  whatfoever,  who^  2  ' 
"  did  come  into,  or  shall  reside  in  any  Parifn,  by  Means  or 
""  Licence  of  fuch  Certificate,  (and  not  afterwards  having  gained  a 
""  legal  Settlement  in  fuch  Parifh, )  Such  Apprentice,  by  Virtue  ol 
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"  fuch  Apprenticeship,  Indenture  or  Binding,  to  fuch  Perfon,  fhaH- 
"  not  gain  any  Settlement  in  fuch  Parifh,  by  reafon  of  fuch  Ap- 
l<  prenticefhip  or  Binding." 

Now  here  is  no  Service  for  40  Days,  under  an  Apprenticeship 
to  a  Matter  who  did  not  come  into  or  reside  in  this  Parifh  by 
Means  or  Licence  of  a  Certificate.  And  this  is  a  precedent  Condition, 
"  That  the  Apprentice  muft  be  bound  to  and  ferve  for  40  Days, 
"  a  Matter  not  ref ding  by  Licence  of  a  Certificate  :"  Or  elfe,  the  Ap- 
prentice fhall  not  be  intitled  to  a  Settlement.  Whereas  the  "  being 
"  unmarried"  is  only  zfubfequent  Condition  j  which  fhall  720/  dejlroy 
a  Right  already  inchoate.  Therefore  it  is  not  like  that  Cafe.  And 
this  Method  of  acquiring  a  Settlement  might  be  attended  with  great 
Inconvenience,  both  to  Parifhes  and  Apprentices. 

It  had  been  a  very  different  Cafe,  I  fhould  think,  if  the  Appren- 
tice had  actually  ferved  40  Days,  and  regularly  completed  his  Settle- 
ment thereby,  before  the  Matter  became  certificated. 

This,  He  faid,  was  his  prefent  Opinion :  But  he  had  no  Objection 
to  confidering  further  of  it. 

Mr.  Juft.  Denison  defired  to  think  of  it,  for  a  Day  or  two. 

Mr.  Jutt.  Foster  and  Mr.  Juft.  Wilmot  were  filent. 

Lord  Mansfield — We  will  let  You  know  our  Opinions  in  a 
Day  or  two.  Cur'  advis. 

Lord  Mansfield  now  delivered  the  Opinion  of  the  Court; 
Which  He  faid  was  agreeable  to  their  Sentiments  intimated  upon 
the  Argument :  For 

Their  Opinion,  He  faid,  upon  this  Binding  fo  circumftanced  as 
is  ftated,  and  a  Service  of  only  22  Days  under  it,  by  the  Apprentice 
in  Weft  bury,  was,  <c  That  he  has  gained  no  Settlement  there."  For  it 
is  in  the  Nature  of  a  Condition  precedent  to  the  Gaining  any  Set- 
tlement at  all,  "  That  the  Apprentice  mutt  have  been  bound  to, 
"  and  ferved  for  40  Days,  a  Perfon  who  did  ?iot  come  into  or 
"  reside  in  the  Parifh  by  Means  or  Licence  of  a  Certificate:" 
And  as  in  the  prefent  Cafe,  this  precedent  Condition  has  never  been 
performed,  he  cannot  have  gained  a  Settlement. 

And  it  is  diftinguifhable  from  the  Cafe  to  which  it  has  been  com- 
pared, of  a  Servant  hired  ivhen  unmarried,  and  marrying  before  his 
Year  is  expired,   (which  has  been  holden  ,:  not  to  prevent  his  Settle- 
"  ment  j")  becaufe  there  the  Event  was  fubfequent  to  the  Contract, 
1  which 
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which  was  complete  and  ftrictly  regular  when  entered  into,  and  re- 
quired no  precedent  Condition  of  that  kind  j  it  being  only  necef- 
fary  to  be  unmarried  when  hired :  So  that  in  that  Cafe,  it  is  in  the 
Nature  of  a  Condition  fubfequent. 

But  this  is  a  Condition  precedent ;  And  the  Apprentice  is  under 
an  abfolute  Difability  of  gaining  a  Settlement,  unlefs  he  is  bound 
and  ferves  40  Days  to  a  Man  who  did  not  come  into  or  reside 
in  the  Parifh,  by  Means  or  Licence  of  a  Certificate  :  Which  this 
Pauper  has  not  done ;  And  confequently,  he  has  gained  no  Set- 
tlement by  this  Service. 

Both  Orders  quashed. 


Cooke  verf.  Peter  Sayer. 

ON  the  Mailer's  Report  (made  two  Days  ago) — The  Queffion 
was,  "  What  Costs  mould  be  allowed  ;  and  to  whom ;"  upon 
the  following  Facts  ftated;  (in  Confequence  of  a  Motion  for  a 
Direction  to  the  Matter,  how  to  tax  them.) 

In  an  Action  upon  the  Cafe  for  a  Criminal  Converfation  with  the 
Plaintiffs  Wife,  The  Defendant,  by  Leave  (purfuant  to  the  Statute 
for  Amendment  of  the  Law,  4,  5  Ann.  c.  16.)  pleaded  two  Pleas ; 
(iff.)  Not  Guilty  ;  (2dly.)  Not  guilty  within  6  Years.  On  the  for- 
mer Plea  of  "  Not  guilty,"  IJfue  was  joined  :  To  the  latter  Plea, 
there  was  a  Demurrer  put  in  by  the  Plaintiff.  It  fo  happened, 
that  the  IJj'ue  was  tried  firft,  and  found  for  the  Plaintiff,  with  50  /. 
Damages ;  Then  the  Demurrer  was  afterwards  argued,  and  over- 
ruled, and  determined  for  the  Defendant :  And  Each  Party  had 
"Judgment ;  viz.  the  Plaintiff,  on  his  Verdict ;  and  the  Defendant, 
on  the  Demurrer.  The  Plaintiff  taxed  his  Cofts  upon  the  Po/ka  : 
Then  the  Defendant  came  to  tax  his  Cofts  on  his  Judgment  upon  the 
Demurrer. 

N.  B.  By  8,  9  Jf.  3 .  c.  1 1 .  (For  the  better  preventing  frivolous 
and  vexatious  Suits,)  §  2.  Defendants  mall  have  Coifs  againft 
Plaintiffs,  on  Judgments  given  for  them,  upon  any  Demurrer 
put  in  by  either  Side.     And 

By  4,   5  Ann.  c.  x6.  (For  the  Amendment  of  the  Law,)  which 

*  enables  Defendants  to  plead'feveral  Matters,  It  is  provided,  *v.  §4,: 
"  (§  5.)  That  if  any  fuch  Matter  (pleaded  by  a  Defendant,) 
"  mail,  upon  a  Demurrer  joined,  be  judged  inefficient,  Cofts 
"  mall  be  given  at  the  Difcretion  of  the  Court."    But  there 
is  no  particular  Direction  in  this  Act,  in  Cafe  of  it's  being 
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judged  fufficient ;  (Which  was  the  prefent  Cafe:)  So  that  this 
ftands,  I  fuppofe,  upon  the  former  Act  of  8,  9  W.  3.  c.  n.# 

Mafter  Clarke  faid  He  «wr  had  known  an  Inftance  of  this  kind. 

Lord  Mansfield — Perhaps  the  particular  Circumftances  of  this 
Cafe  may  be  confidered,'  fo  as  to  determine  it  upon  them,  with- 
out entering  into  the  General  Queftion.  But,  however,  left 
the  General  Queftion  fhould  be  involved,  more  or  lefs,  in  this 
particular  One,  I  would  take  a  little  Time  to  confider  of  it. 

Cur'  advis. 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

The  two  Pleas  pleaded  by  the  Defendant  have  received  different 
Determinations :  One,  is  found  againft  the  Defendant ;  the  Other 
has  been  adjudged  for  him.  So  that  the  Plaintiff,  upon  the  whole, 
has  7io  Caufe  of  Action. 

I  faid,  at  the  Time  when  this  Matter  was  before  Us,  that  the  par- 
ticular Circumftances  of  this  Cafe,  might  appear  to  be  fuch,  when 
coniideredj  as  might  be  a  fufficient  Foundation  for  our  determining 
the  Matter  now  in  Difpute,  upon  thofe  particular  Circumftances, 
without  entering  into  the  General  Queftion  :  But  the  General  Quef- 
tion is  a  Point  that  might  require  a  good  deal  of  Confideration. 

And  upon  looking  into  thefe  Circumftances  here,  We  are  All 
of  Opinion,  c'  That  the  particular  Circumftances  of  this  prefent  Cafe 
"  are  fuch  as  may  very  well  fuffice  for  our  determining  it  upon 
"  thefe  Circumftances  alone,  without  going  into  the  General  Quef- 
"  tion." 

Now,  upon  the  prefent  Circumftances,  it  is  clear, — That  the  De- 
fendant muft  certainly  have  the  Cofts  of  the  Demurrer,  which 
has  been  adjudged  for  him. 

But  as  to  the  Cofts  of  the  Trial — We  think  that  the  Plaintiff 
ought  not  to  have  them,  though  he  has  obtained  a  Verdict  upon  this 
Iftue  :  For  upon  the  whole,  he  had  no  Caufe  of  Action.  The  De- 
murrer is  decifive,  as  to  that.  And  he  has  acted  unadvifedly,  in 
carrying  this  Iftue  down  to  Trial,  before  the  Determination  of  the 
Demurrer. 

We  cannot  fay  "  That  the  Defendant  did  wrong,  in  pleading  Not 
guilty,  as  well  as  Not  guilty  within  Six  Years :"  We  cannot  de- 


termine that  he  had  no  Pretence  for  fo  doing. 


It 
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It  has  been  objected,  "  That  this  was  unticccffary,  and  that  it  was 
"  i?nplied  in  the  Plea  of  not  guilty  within  Six  Years."  But  it  may 
be  neceffary  :  And  it  is  not  implied  in  the  other  Plea  of  "  Not  guilty 
"  within  Six  Years ;"  as  that  Plea  might  have  been  managed  in  the 
Courfe  of  Pleading.  For  the  Plaintiff  might  have  replied  "  That 
"  he  fued  out  an  Original  Writ  within  the  Six  Years;"  and  put 
the  Defendant  to  aafwer  to  that  Allegation  ;  and  lb  carried  it  off 
jrom  the  Merits,  to  a  collateral  Point :  In  which  Cafe,  it  could  never 
have  come  to  be  tried,  upon  this  fecond  IfTue,  "  Whether  he  was 
"  or  was  not  guilty  of  the  Faff." 

Coniequently,  it  is  not  true,  "  that  upon  this  fecond  IfTue,  the 
"  former  was  neceffarily  included  and  implied." 

Therefore  We  cannot  fay  that  the  Defendant  wasyi?  in  the  wrong 

in  pleading  Not  guilty,  generally,  that  he  ought  to  pay  Cojh  for 

fo  doing.     And  yet,  on  the  other  hand,  that  Plea  being  found  falfe, 

he  ought  not  to  receive  Cofts  of  the  Plaintiff,  upon  the  Trial  of 

that  IfTue  which  has  been  found  againjl  him. 

But  neverthelefs,  though  it  is  found  againft  the  Defendant ;  yet 
the  Plaintiff  cannot  have  Damages  upon  it ;  becaufe,  upon  the  whole., 
Judgment  mufl  be  againjl  him  :  And  therefore,  neither  can  he  have 
Cofts  upon  it.  So  that  the  'Judgment  mufl  be  for  the  Defendant, 
clearly;  And  he  alfo  mufl  have  Cofts  of  the  Demurred  :  But  upon 
the  Trial,  there  are  to  be  no  Cofts  on  either  Side ;  But  Each  Party 
is  to  fit  down  by  his  own  Cofts. 

N.  B.  There  was  no  Rule  drawn  up  in  Form ;  this  Declara- 
tion of  the  Court  being  only  by  way  of  Direction  to  the  Maf- 
■tcr,  in  what  Manner  to  tax  thefe  Cofts. 


Alder  verf.  Chipp.  w^ioth 

J  rr  ttbruaiy 

»759- 

MR.  Hufey  fhewed  Caufe  againft  a  Rule  of  Mr.  Gould's,  u  Why 
"  the  Plaintiff  fhould  not  be  at  Liberty  to  withdraw  his  Re- 
"  plication,  and  reply  de  novo." 

The  Cafe  was,  that  the  Plaintiff  had  (by  the  Miftake  of  his 
former  Attorney)  traverfed  a  Leafe  under  which  He  himfelf 
claimed. 

The  Court  made  the  Rule  abfolute. 

And 
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And  Lord  Mansfield  faid  He  confidered  this  as  an  Amendment-, 
and  that  the  propofing  it  in  this  Method,  of  withdrawing  the  Re- 
plication and  replying  de  novo,  was  only  to  prevent  the  defacing  and 
obliterating  the  Roll.  And  He  obferved,  that  the  Court  had  not 
ufed  the  fame  Stri&nefs  of  late  Years,  with  regard  to  Amendments, 
as  they  formerly  did  :  And  he  faid,  it  was  much  better  for  the  Par- 
ties that  they  fhould  not.  However,  the  Court  would  always  take 
Care  that  if  One  Party  obtained  Leave  to  amend,  the  other  Party 
fhould  not  be  prejudiced  nor  delayed  thereby. 

*  v.  2  strange     ^n(j  jje  obferved  that  the  Cafe  of  the  *  Bank  of  England  v. 
,00"'  Morrice  turned  upon  it's  own  particular  Circumftances,  and  was 

the  Cafe  of  an  Executrix  too. 

Note — The  Length  of  Time  in  the  prefent  Cafe,  had  been  ob- 
jected ;  viz.  6  Terms.  But  it  was  anfwered,  "  that  in  many 
11  Cafee,  Amendments  had  been  made  after  a  much  longer 
"  Time." 

Rule  made  absolute. 


Aw«yizth         George,  ex  dimiff.  Bradley  et  al\  verf.  Wifdom. 

February  &  M 

>759- 

R  Norton  fhewed  Caufe  againft,  And 


13th. 


The  Court,  (confifting,  at  prefent,  of  Ld.  Mansfield  and  Mr. 
Juft.  Denifon,)  difcharged  a  Rule  which  had  been  made  on  Mr. 
Serj.  Nam's  Motion,  "  to  fhew  Caufe  Why  a  Writ  of  "  Habere 
"  facias  PoJ'efionem,  mould  not  be  fet  afide,  as  being  irregularly 
"  ijued  and  executed,  with  Cofts ;  And  why  Pojeffion  of  the  Pre- 
"  males  in  Queftion  fhould  not  be  rejlored  to  the  Defendant." 

This  was  an  Ejectment,  in  which,  Wifdom  (the  Landlord)  had 
(upon  the  Tenant's  refuting  to  appear)  made  himfelf  Defendant,  in 
the  Place  of  the  Cafual  Ejedor  ;  (againft  whom  Judgment  was  fign- 
ed,  for  want  of  Appearance.)  And  the  Plaintiff/having  obtained  Judg- 
ment againft  Wifdom  the  Landlord,  had  afterwards  moved  for  Leave 
to  take%ut  Execution  againft  the  Cafual  Eje&or  :  From  doing  which 
without  Leave,  He  ftood  reftrained  by  the  Conditional  Ride  "  for 
"  a  Stay  of  Execution  againft  the  Cafual  Ejector  till  further  Order," 
always  made  in  Confequence  of  a  Claufe  in  the  Act  of  1 1  G.  2. 
c.  19.  (which  *  Claufe  gives  Leave  for  making  the  Landlord  De- 
fendant in  the  Room  of  the  Non-appearing  Cafual  Ejector,   upon 

these  'Terms.) 

But 
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But  a  Writ  of  Error  had  in  Fact  been  regularly  fued  out  by  the  new- 
Defendant  W'ifdom  the  Landlord,  before  the  Plaintiff  had  made  this 
Motion  "  for  Leave  to  take  out  Execution  againft  the  Cafual  Ejec- 
"  tor."  Yet  Nothing  of  this  Matter  of  the  Writ  of  Error  was  (hewn 
for  Caufe,  by  the  new  Defendant  Wifdom  the  Landlord,  againft  the 
Plaintiff's  faid  Motion  "  for  Leave  to  take  out  Execution  againft  the 
"  Cafual  Ejector ;"  But  that  Rule  was  made  abfolute,  without  any 
Caufe  whatever  being  (hewn  againft  it. 

Now  The  Court,  upon  the  whole  State  of  this  Affair,  were  of 
Opinion,  That  the  Day  of  Jhewing  Caufe  againft  that  Rule  was  the 
proper  Time  for  the  Landlord  to  have  made  his  Stand  againft  the 
Plaintiffs  taking  out  Execution  and  getting  into  PoJJeJJion ;  And  that 
he  fhould  have  then  (hewn  his  Writ  of  Error,  as  Caufe  why  the 
Plaintiff  ought  not  to  have  had  Leave  to  take  out  Execution  ;  and 
why  it  ought  ftill  to  have  been  further  ftayed  :  But  that,  as  he  had 
omitted  to  do  fo,  when  he  had  this  *•  proper  Opportunity,  the  *  In  the  Cafe 
Execution  was  regular,  and  confequently  ought  not  now  to  be  fet  °ifJf'e^/x 

afide.  wards,  v.  Ed- 

RULE    DISCHARGED.  <wards'    M- 

1745.  B   R. 
It    iuas  fo 

Note — It  was  agreed  on  all  Hands,  that  a  Writ  of  Error  could  (hewn  for 
not  have  been  taken  out  in  the  Name  of  the  Cafual  Ejedtor.        Caufe  and 

J  J  allowed  to  be 

a  good  One. 

Rex  verf.  Roger  Philipps. 

ON  a  Motion  made  on  the  Part  of  the  Profecutor,  for  my  review- 
ing a  Taxation  of  Co/Is,  The  Cafe  was,  That  the  Defendant 
had  had  leave  to  amend  his  Plea,  f  on  Payment  of  Cofts :  But  the  +  r-a*/^°6- 
Amendments  made  in  it  were  not  effential  to  the  real  Merits,  nor 
fuch  as  defaced  the  Record  (there  being  much  move  f  ruck  out  than 
put  in.)  The  Allowances  made  to  the  Profecutor  upon  the  Amend- 
ments of  the  Plea  itfelf,  and  of  the  fubfequent  Pleadings  depen- 
dant upon  it,  had  been  only  made,  in  Proportion  to  the  actual 
Amendments  made  therein ;  and  not  as  for  a  quite  new  Plea  : 
Which  was  agreed  on  all  Hands,  to  be  the  right  Method. 

But  the  Difpute  originally  before  Me,  and  now  brought  before  - 
the  Court,  was  Whether  the  Replication  and  its  Dependencies 
ought  to  be  fully  and  wholly  allowed  to  the  Profecutor,  as  an  abso- 
lute Replication  de  novo  ;  Or  only  partially,  in  Proportion  to  the 
real  and  necefjary  Akerations  which  were  fairly  and  unavoidably 
occafioned  to  Him,  by  the  Defendant's  Amendment  of  his  Plea  : 
Which  latter  Method  I  had  purfued,  in  taxing  thefe  Cofts. 

Part  IV.  Vol.  II.  Ee  Lord 
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Lord  Mansfi  eld — The  Principle  is  certainly  right,  That  where 
the  Defendant  has  Leave  to  amend  his  Plea,  the  Profecutor  ouaht 
in  juflice,  to  have  Liberty  to  reply  quite  de  novo,  if  he  judges  pro- 
per ;  And  alfo  that  in  all  Events,  he  ought  to  be  allowed  the  Ex- 
pence  of  attending  and  confulting  and  feeing  Counfel,  in  Order  to 
advife  whether  it  be  prudent  or  proper  to  reply  de  novo,  or  not. 

But  where  he  does  not  judge  proper  to  depart  from  his  former 
Replication  and  reply  de  novo ;  but  only  makes  fuch  Alterations  in 
•it,  as  merely  purfue  and  are  the  natural  and  neceifary  Confequences 
of  the  Alterations  made  in  the  Plea  by  the  Defendant,  and  which 
Alterations  in  the  Replication  do  not  deface  the  Record,  (which, 
He  took  Notice,  was  the  prefent  Cafe ;)  Nothing  more  ought  to 
be  allowed,  than  in  Proportion  for  fuch  neceffary  Alterations  and 
Amendments  in  the  Replication  and  it's  feveral  Dependencies :  For 
it  muft  not  be  left  in  the  Profecutor's  Power  to  load  the  Defendant 
unnecefjdrily ;  either  out  of  Spite  or  Vexation,  or  for  any  other 
Reafon  exceeding  the  bare  Neceffity  of  the  Thing. 

Mr.  Juft.  Denifon  (the  only  other  Judge  in  Court)  was  of  the 
.fame  Opinion. 

Confequently,  As  I  had  a£ed  agreeably  to  this 
Reafoning,    The  Profecutor's  Counfel  took 
Nothing  by  their  Motion. 


Cox  verf.  Hart. 

MR.  Serj.  Nares,  on  behalf  of  the  Defendant  below,  who  had 
removed  the  Caufe  hither  by  a  Habeas  Corpus  cum  Caufat 
fhewed  Caufe  why  a  Procedendo  mould  not  go,  to  the  Sheriffs  Court 
in  London. 

Mr.  Norton,  who  was  for  the  Plaintiff  below,  had  moved  for, 
and  obtained,  this  Rule,  "  to  fhew  Caufe  Why  a  Procedendo  mould 
<c  not  ifTue;"  And  had  founded  his  Motion  upon  this  Fact,  "  that 

the  Habeas  Corpus  cum  Caufa  was  not  delivered  till  after  an  Inter- 
<c  locutory  Judgment  had  been  figned  in  the  Court  below,  and 
"  Notice  given  of  executing  a  Writ  of  Enquiry ;"  and  therefore, 
as  He  afledged,  came  too  late,  And  ought  not  to  have  been  recei- 
ved or  allowed.  And  in  Support  of  his  Objection,  He  urged  and 
relied  on  the  Spirit  and  Intention  o{  21  Jac  i.e.  23.  §1,  2  :  Which 
Intention  He  infifted  to  be  clear  and  beyond  Doubt,  againft  the  Re- 
ception and  Allowance  of  the  Writ ;  though  he  acknowledged  that 
the  prefent  Cafe  was  not  within  the  Words  of  that  Act. 

4  The 


Hilary  Term  32  Geo.  2.  759 


The  Serjeant's  Anfwer  to  this  Objection  was,  That  the  Words  of 
the  Ad.  are,  "  That  the  Habeas  Corpus,  Certiorari  &c,  iliall  not  be 
"  received  or  allowed,  but  that  the  Inferior  Judge  may  proceed;  Ex- 
"  cept  the  Writ  be  delivered  to  fuch  Inferior  Judge  csV,  before 
"  IJJue  or  Demurrer  joined  in  the  Caufe  :  (So  as  it  be  not  joined 
"  within  Six  Weeks  after  the  Arreft  or  Appearance  of  the  De- 
"  fendant.") 

And  He  produced  Affidavits  from  fome  of  the  Officers  of  the 
Sheriff's  Court,  (which  were  likewife  confirmed  by  Mafter  Clarke,) 
attending  that  the  f  Practice  is,  "  to  allow  the  Habeas  Corpus,  *  This  Prac- 
c  provided  it    be  delivered  at  any  Time  before  the  -j-Jury1" 


taken  it's  Rife 


:    IS   SWORN.''  from  the  Act 


of  43   Eliz. 

e.  5.  which  fixes  this  Criterion  ;  and  Co  have  been  continued  on,  without  attending  to  the  Alteration  made  by 
zi  Jac.  t.  c.  23.  f  But  that  is  directly  contrary  to  the  exprefs  Words  of  the  Preamble;  which  fpe- 

cifies  "  Suits  ready  for  Trial,"  as  what  ought  not  to  be  removed. 

Lord  Mansfield — The  prefent  Cafe  is  not  within  the  Words 
of  the  Aft:  That  is  plain.  And  it  appears  that  the  Practice 
has  gone  much  farther  than  the  Words  of  the  Adl :  For  that  has 
been,  to  allow  it  at  any  Time  before  the  Jury  be  /worn. 

Therefore  Let  the  Rule  be  discharged. 


The  End  of  Hilary  Term  1759. 


Eafler 
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Wthtfhy  gth  Rex  verf.  Inhabitants  of  Shenfton. 

May  1759. 

TWO  Juftices  removed  Thomas  Lymer,  Labourer,  and  Anne 
his  Wife  from  the  Parifh  of  Gratwich  to  Shenfton,  (both 
in  the  County  of  Stafford :)  And  the  Seffions  confirmed 
this  Order. 

The  Special  Cafe,  as  agreed  by  the  Court  and  Counfel  at  Seflions, 
was  this — That  the  Pauper  Tho?nas  Lymer  having  gained  a  Settle- 
ment at  Shenjlon,  by  a  Year's  Hiring  and  Service,  afterwards,  to 
wit  about  Fifteen  Years  ago,  took  a  Houfe  in  the  Parifh  of  Grat- 
ivich, at  Thirty  Shillings  a  Year,  which  he  has  enjoyed  ever  fince, 
till  removed  by  this  Order ;  and,  five  Years  ago,  took  two  Acres 
of  Land  in  the  Parifh  of  King's  Bromley  in  the  County  of  Stafford, 
for  the  growing  of  Potatoes,  from  Candlemas  to  Mi- 
chaelmas, for  Nine  Pounds ;  and  at  the  fame  Time,  and  from 
the  fame  Perfon  took,  in  the  faid  Parifh  of  King's  Bromley,  half  an 
Acre  of  Land,  at  Forty  Shillings,  for  the  like  Term ;  and  paid  his 
Rent  for  all  the  PremifTes,  which  were  of  the  Value  aforefaid. 
The  Pauper  entered  upon  and  enjoyed  the  Lands  during  the  Term : 
And,  the  latter  Part  of  the  Time  of  his  enjoying  the  fame,  to  wit, 
between  Midfianmer  and  Michaelmas,  He  lodged  above  forty  Days 
in  the  Parifh  of  King's  Bromley,  where  the  Lands  lay,  for  the  Con- 
venience of  digging  up  and  difpofing  of  the  Potatoes. 

Mr.  AJlon,  who  moved  to  quafh  thefe  Orders,  obferved  that  the 
Act  of  13,  14  C.  2.  c.  12.  does  not  require  a  Taking  for  a  Year  : 
Which  the  Juftices  feem  to  have  thought  neceffary. 

The  Words  of  the  Act  (13,  14C.  2.  c.  12.  §  1.)  are  "  That  upon 

"  Complaint  &c,  to  any  Juflice  of  Peace,  within  Forty  Days  after 

"  any  fuch  Perfon  or  Perfons  coming  fo  to  fettle  as  aforefaid,  in 

1  "  any 
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"  any  Tenement  under  the  yearly  Value  of  Ten  Pounds,  it 
"  fhall  be  lawful  for  any  two  Juflices  &c,  to  remove  &c." 

Mr.  Morton  and  Mr.  Leigh  fhewed  Caufe  againft  quafhing  the 
Orders. 

This  Queftion  depends  on  13,   14  C.  2.  c.  12. 

It  is  agreed  that  the  Pauper  was  originally  and  indifputably  fet- 
tled at  Shenjlon.  Therefore  if  he  has  not  legally  gained  a  new  Set- 
tlement, either  at  Gratwich  or  at  King's  Bromley,  He  is  ftill  legal- 
ly fettled  at  Shenjlon. 

But  the  Taking  in  Gratwich  was  only  3 ox.  a  Year  ;.  and  there  was 
not  an  Occupation  for  a  Tear,  of  a  Tenement  taken  for  a  Year,  in 
King's  Bromley ;  Both  of  the  Tenements  in  King's  Bromley  having 
been  taken  only  for  8  Months.  Therefore  he  had  not  gained  a  new 
Settlement  in  either  of  thofe  Places. 

North  Nibley  v.  Wotton  Under-edge  is  the  Cafe,  that  they  will 
rely  upon  :  It  is  in  Cafes  of  Settlement,  Pa.  66.  Cafe  86.  Foley  90, 
91.     And  in  Vol.  1.  of  Seffions  Cafes,  Pa.  80.  Cafe  y^. 

Bv  the  Cafe  of  Rex  v.  Inhabitants  of  Sandwich,  P.  8  &  Tr. 
8,  9  G.  2.  B.  R. — No  Refidence  is  requifite  upon  the  Tenement  of 
the  greater  Value :  Where  the  10/.  per  Annum  arifes  from  two 
Takings  (of  10/.  Value  together,)  in  two  different  Parifhes :  In 
fuch  Cafe,  the  Man  is  fettled  where  he  re/ides,  if  he  refides  in  either 
of  them. 

But  it  ought  to  be  a  Taking  for  a  Tear:  Which  this  is  not. 
Therefore  it  gains  no  Settlement. 

This  Land  was  hired  for  a  particular  Purpofe,  for  a  Potatoc- 
Ground :  Where  no  Stock  is  requifite.  And  the  Refidence  in  King's 
Bromley  was  for  the  mere  Purpofe  of  looking  after  the  Potatoes. 
Therefore  it  is  not  within  the  Intent  of  the  Act  of  Parliament. 

Mr.  Ajlon  and  Mr.  Norton,  contra,  admitted  that  the  Queftion 
depended  on  13,  14  C.  2.  c.  12  :  But  infifted  that  if  the  Pauper 
had  gained  a  fubfequent  Settlement,  either  in  Gratwich  or  in  King's 
Bromley,  the  Removal  to  Shenjlon  was  wrong  ;  And  that  here  was  a 
clear  Settlement  gained  in  King's  Bromley,  or  in  Gratwich. 


Part  IV.  Vol.  II.  Ff  The 
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The  being  trufted  with  a  Taking  of  i  o  /.  per  Annum  (hews  the  Per- 
fon  not  to  be  within  the  Meaning  and  Description  of  13,  14  C.  2* 
c.  12. 

The  Cafe  of  Sandwich  was  a  Tenement  of  10/.  ^r  Annum  lying 

in   two  different  Parishes :   And  the  Court  went  upon  the  Ability 

of  the  Man  to  rent  above  10/.  per  Annum -y  which  excludes  any 

Prefumption  or  Likelihood  of  becoming  chargeable.     And  Lord 

•f  He  did  fay  Hardwicke  -j-  faid  "  That  that  was  the  Ground  of  thefe  Refolutions." 
fo. 

The  Cafe  of  North  Nibley,  M.  i.G.  1.  B.R.  is  in  Point,  It 
was  a  Taking  for  lefs  than  a  Year  ;  And  the  Value,  (not  the  Te- 
nure) was  principally  refpe<Sed.  Therefore  though  the  Tenure  was 
here  for  lefs  than  a  Year,  Yet  the  Value  being  above  10/.  per  An- 
num,  the  Man  was  not  within  the  Purview  of  the  Act  of  1 3,  14  C.  2. 
c.  12. 

The  Cafe  of  Minehinghampton  v.  Biftey,  mentioned  in  2  Strange 
I  The  Words  874.  Tr.  4  G.  2.  B.  R.  turned  upon  it's  being  only  the  ||  Pajlure 
m  that«  Cf\  °f  tne  Land,  or  being  Pajlure  Ground.  Here,  the  Pauper  has 
the  Kjiure  of  taken  12/.  10  s.  in  alt. 

a  Piece  of 

*M  sJl'tT  He  has  gained  a  Settlement  «Vfor  in  Gratwich  or  in  King's  Brom- 
Day,   till      /fj  ;  It  is  immaterial  to  us,  in  which  it  is. 

Candlemas." 

VaUiey of  it  The  Aft  of  13,  14  C.  2.  only  means  to  prevent  Vagrancy  in 
was  61.  per  fuch  poor  Perfons  as  are  unable  to  rent  10  /.  per  Annum.  This  is 
the^Mali  wm  tne  c'ear  Intent  °f tne  Statute.  And  thefe  Statutes  have  been  liberally 
to  pay  iz/.  conftrued,  in  Favor  of  Settlements:  And  the  Court  have  always 
fork.  regarded  the  Ability  of  the  Perfon  to  rent  10/.  per  Annum,  as 

the  Ground  of  their  Determinations.     Now  the  whole  of  this  is  of 

much  greater  Value  than  10/.  per  Annum. 

The  Juftices  ufually  confider  this  taking  of  Potatoe  Grounds  for 
the  whole  profitable  Part  of  the  Year,  as  a  Taking  for  a  Year. 

There  is  a  Cafe  in  2  Strange  502.  Between  the  Parijhes  of  Cranky 
and  St.  Mary  Guilford,  which  proves  that  upon  the  Certificate  Adt 
of  8,  9  W.  3 .  c.  1 1 .  (where  the  Words  are  "  Unlefs  He  or  they  fhall 
"  really  and  bond  fiae  take  a  Leafe  of  a  Tenement  of  the  yearly 
"  Value  of  Ten  Pounds,")  A  Taking  at  Will,  by  a  Certificate-Man, 
is  fufficient  to  fatisfy  that  Act.  Much  more  fhall  a  Taking  for 
Nine  Months,  (the  whole  profitable  Seafon,)  fatisfy  the  13,  14  C.  2. 
And  here  is  no  Fraud,  or  Poffibility  of  Fraud. 

Lord 
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Lord  Mansfield  afked  Mr.  Morton  if  he  had  any  Cafe  to  prove 
"  That  a  Taking  for  a  Tear  has  been  holden  neceffary." 

Mr.  Morton  owned,  He  had  not. 

Lord  Mansfield — The  firft  Matter,  about  the  Refidence  in  the 
Pat  if  j,  is  out  of  the  Cafe  :  For  Mr.  Morton  agrees  that  if  the  Ta- 
king be  fufiicient,  it  would  be  a  Settlement  in  the  Parifh  where  the 
Man  refided. 

It  ftands  therefore  fingly  upon  the  Queftion,  "  Whether  this 
"  Man's  Taking  above  10/.  a  Year  in  the  Manner  ftated,  is  a  Set- 
"  tlement."  And  there  has  been  no  Determination  that  it  is  ne- 
ceffary that  there  fhould  be  a  Taking  for  a  Tear. 

This  Ad:  of  13,  14  C.  2.  c.  12.  And  the  Certificate  Act  of 
8,  9  W.  3.  c.  11.  ought  to  be  confidered  together ,   being  in  pari 

Materia. 

There  being  no  Determination  to  the  contrary,  I  have  no  Doubt 
but  that  this  is  a  Settlement,  upon  the  Facts  here  ftated. 

This  Man  has  done  that  which  the  Act  of  13,  14  C.  2.  has  made 
the  Criterion  of  his  Subftance  :  The  Taking  One  Tenement  of  10/. 
per  Annum  or  more  Tenements  amounting  together  to  that  Value, 
in  the  fame  P&riCh,  or  in  different  Parishes,  in  the  Manner  here  fated, 
is  fufficient  to  prevent  him  from  being  confidered  as  a  Vagrant. 

And  here  is  no  Fraud  ftated  ;  nor  is  there  any  Sufpicion  of  Fraud. 
If  there  was  any  Fraud  in  the  Taking,  that  would  make  a  dif- 
ferent Cafe.  But  here,  the  Man  has  bond  fide  taken  Ground  of  the 
yearly  Value  of  12/.  ioi.  if  We  are  to  judge  by  computing  the  pro- 
portional Rent  1  And  in  the  Nature  of  this  Species  of  Culture,  It  is 
a  Taking  for  the  whole  Tear's  Profits  of  the  Land. 

In  fome  other  Cultures  befides  this,  (as  Woad,  Rape  GV,)  it  re- 
quires only  a  Part  of  the  Year,  to  get  the  Crop  :  And  it  is  ftronger, 
where  the  Rent  for  Part  of  the  Year  only  is  above  10/.  than  where 
the  10/.  is  payable  for  the  'whole  Year. 

Mr.  Juft.  Denifon  concurred. 

The  Reafon  why  there  has  been  no  determined  Cafe  upon  the 
Duration  of  the  Tenure,  is  becaufe  the  Act  does  not  mention  any 
fuch  Thing  as  a  Taking  for  a  Year,  or  for  any  particular  Time. 

The 
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The  Aifl  <*oes  upon  the  Credit  of  the  Perfon  and  his  Ability  to 
rent  i  o  /.  per  Annum.  Such  a  Man  was  not  confidered  by  the 
Le^iilature  as  a  Vagrant,  or  as  likely  to  become  chargeable  to  the 
Pariih.  And  the  Nature  of  this  Land  makes  the  prefent  Cafe 
ftronger. 

I  think  there  is  noNeceffity  to  require  a  Taking,/^  a  whole  Tear. 
It  is  like  the  Cafe  of  a  Taking  at  Will  fatisfying  the  Certificate 
A3 :  Where  the  Words  are  the  fame,  "  the  Yearly  Value  of  Ten 
"  Pounds." 

The  Refidence  of  40  Days  upon  this  Taking,  gains  the  Settle- 
ment. 

Mr.  Juft.  Foster — It  is  agreed  by  the  Counfel  for  the  Orders, 
that  Refidence  upon  the  Tenement  of  the  greater  Value  is  not  ne- 
ceffary.  Then,  taking  that  for  granted ;  I  have  no  Doubt  that 
this  is  a  bond  fide  renting  a  Tenement  of  10/.  per  Annum  Value. 

Potatoe-Grounds,  (as  every  Gardener  knows,)  produce  their  whole 
Profit  in  one  particular  Part  or  Seafon  of  the  Year ;  and  no  Profit 
at  all  in  the  remaining  Part  of  it.  Therefore  this  is  in  Effect,  and 
as  to  this  particular  Culture,  much  the  fame  thing  as  Taking  fuch 
Ground  to  be  To  made  Ufe  of,  for  the  whole  Year. 

Mr.  Juft.  Wilmot  concurred. 

That  former  Point,  which  Mr.  Morton  very  candidly  and  rightly 
gave  up,  being  fettled,  "  That  the  Refidence  upon  a  Part  of  the  dif- 
"  ferent  Takings  is  fufficient  to  gain  the  Man  a  Settlement  in  the 
"  Parifh  were  he  refides,"  I  have  no  Doubt  as  to  the  Other,  That 
the  Taking  here  Jlated  is  fufficient  to  anfwer  the  Meaning  and  Inten- 
tion of  the  Legiflature  in  13,  14  C.  2.  c.  12.  For  it  turns  upon  the 
Credit  and  Ability  of  the  Perfon,  who  is  capable  of  hiring  and  is 
judged  proper  to  be  trufted  with  a  Taking  of  the  Yearly  Value  of 
Ten  Pounds. 

But  neither  the  A£t  of  Parliament,  nor  any  Determination  upon 
it,  have  faid  "  That  it  muff,  be  a  Taking  for  a  whole  Tear."  And 
if  it  were  to  be  efteemed  necefiary  to  take  fuch  a  Tenement  for  a  ' 
whole  Year,  it  might  be  attended  with  great  Inconveniences :  In  fo 
much  that  a  Man  might  be  removed  from  a  Houfe  even  of  100/. 
per  Annum  Value,  which  he  mould  take  only  for  half  a  Year. 

And  the  Cafe  of  a  Leafe  at  Will  under  the  Certificate  Act  of 
8,  9^-3-  c-  rr-  's  very  n^e  me  Pre^ent  Cafe:  For  the  Words  of 
both  Ads  are  almoft  exactly  the  fame. 
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I  hold  it  to  be  clear,  upon  this  Adl  of  Parliament,  "  That  it 
"  needs  not  to  be  a  Taking  for  a  whole  Year. 

Per  Cur.  unanimoufly, 

Rule  made  abfolute  for  quashinc 
both  Orders. 


Rex  verf.  Barnard  Schiever,  a  Swede. 

MR.  Stowe  moved  for  a  Habeas  Corpus  to  be  directed  to  Richard 
Rigby,  Keeper  of  the  Town-Gaol  of  Liverpool,  to  bring  up 
the  Body  of  Barnard  Schiever,  a  Subject  of  a  neutral  Power,  taken 
en  Board  of  an  Enemy's  Ship;  but  forced,  as  it  was  alledged,  into 
the  Enemy's  Service. 

The  Subftance  of  the  Affidavit  upon  which  he  grounded  his 
Motion,  was,  That  this  Barnard  Schiever  was  born  in  the  Domi- 
nions of  the  King  of  Sweden ;  and  his  Father  was  now  in  that  King's 
Service.     That  this  Barnard  Schiever,  being  bred  to  the  Sea,  and 
underftanding  Navigation,  was  defrous  of  entering  into  the  Service  of 
the  Merchants  of  England;  and  for  that  Purpofe  and  for  no  other  De- 
jign  or  Intent  whatfoever,  (hipped  himfelf  as  a  PaiTenger  from  Got- 
tenburg  to  Elfineur,  in  order  there  to  enter  on  Board  fome  Englijh 
Merchant's  Ship.     That  when  he  arrived  at  Elfineur,  he  applied  to 
the  Englijh  Conful  there,    who  (hipped  him,    as  a  Mariner,  on 
Board  an  Englifli  Merchant's  Veffel  bound  on  a  Voyage  from  Hull 
to  Dublin  :  With  which  Ship  he  fet  fail.     That  in  profecuting  the 
faid  Voyage,  in  the  faid  Ship,  He  was  taken  by  a  French  Privateer, 
and  carried  into  Norway ;    Where   there   was   another   Privateer. 
That  he,  together  with  all  the  Prifoners  taken  on  Board  the  Eng- 
lijh Veffel,  were  put  on  Board  the  latter  Privateer,  called  the  Maref- 
chal  de  Bellife,  Captain  Thurot  Commander.     That  the  Day  after 
he  was  removed  into  the  Bellife,  the  Englijli  Prifoners  were,  by  the 
Command  of  Captain  Thurot,  fet  a(hore  at  their  Liberty :  But  all 
the  Perfons  belonging  to  the  faid  Englijh  Veffel,  who  were  Sub- 
jects of  Neutral  Powers,  were  detained  to  ferve  on  Board  the  faid 
Privateer,    (the  Bellife.)      Upon  which,    this  Schiever  applied  to 
Captain  Thurot  to  fet  him  afhore  likewife ;   Alledging  "  He  was 
"  intitled  to  his  Liberty  as  being  a  neutral  Perfon."     But  Thurot 
told  him  "  That  for  that  Reafon  He  (hould  not  go  on  Shore  :  For 
*'~  that  he  might  as  well  ferve  him,  as  ferve  the  Englijh  5  and  that 
"  He  would  make  him  ferve  Him  ;"  or  Words  to  that  Effedl.     And 
accordingly  Thurot  detained  him,    against    his  Will  and  In- 
clination, on  Board  of  the  faid  Marcfchall  de  Bellife  Privateer,  and 
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treated  him  with  fo  much  Severity,  that  he  would  not  fuffer  him 
to  go  on  Shore  when  in  Port,  upon  his  necefTary  Occafions ;  but 
clofely  confined  him  to  Duty,  on  Board  the  faid  Privateer.  That  the 
faid  Privateer  commanded  by  Thurot,  being  on  a  Cruife,  took  two 
little  Briggs :  On  Board  of  One  of  which,  this  Schiever,  with  fome 
Others,,  were  put,  with  Orders  from  Thurot  "  to  navigate  the  faid 
"  Brigg  into  any  Harbour  in  Norway."  That  the  faid  laft  men- 
tioned Brigg  was,  in  going  to  Norway,  re-taken  by  the  Fame  Let- 
ter-of-Mark  Ship,  and  carried  into  Liverpool:  Where  this  Barnard 
Schicver  was  fent  to  the  Town -Gaol  of  Liverpool,  as  a  Prifoner  of 
War,  under  the  Cuftody  of  theTaid  Richard  Rigby  Keeper  of  the 
laid  Gaol ;  and  is  now,  and  ever  fince  has  been  detained  there  for 
no  other  Caufe  than  the  Caufe  aforefaid.  Schiever  fwears  that  his 
Intention  fill  is  (could  he  obtain  his  Liberty)  to  enter  as  a  Mariner 
into  the  Fnglijh  Merchants  Service ;  and  that  he  would  not  nor  mould 
have  ferved  on  Board  the  faid  Privateer,  had  he  not  been  forced 
thereto  and  detained  as  aforefaid  by  the  faid  Captain  Thurot. 

One  Oluf  Grundelly  who  was  on  Board  the  Bellifle  Privateer  when 
Schiever  was  put  on  Board  of  it,  fwears  that  Schiever  was  forced 
againfl  his  Inclination,  by  the  faid  Captain  Thurot,  to  ferve  on 
Board  of  it,  in  the  Manner  as  Schiever  has  above  depofed  ;  And  that 
All  the  Perfons  taken  in  the  faid  VefTel,  belonging  to  Neutral 
Powers,  were  forced  by  Thurot,  in  the  like  manner,  to  ferve  on 
Board  the  faid  Privateer. 

Mr.  Stowe  urged  that  it  would  be  very  hard  upon  this  Man,  to 
be  kept  in  Prifon  here,  till  exchanged  by  Cartel  j  and  then  fent 
back  to  France,  where  he  would  be  forced  into  their  Service  again. 

But  the  Court  thought  this  Man,  upon  his  own  fhewing,  clearly 
a  Prifoner  of  War,  and  lawfully  detained  as  fuch.     Therefore  they 

Denied  the  Motion. 


Tutfiay  15th  Rex  ver/l  Pigram. 

May  1759. 


o 


N  fhewing  Caufe  againft  a  Rule,  ordering  the  Defendant, 
Mayor  of  the  ancient  Town  of  Rye,  to  {hew  Caufe  "  Why  he 
does  not  replace  and  put  all  the  Records  and  Books  of  the  faid 
Town,  in  the  proper  and  ufual  Place  of  keeping  the  faid  Books 
and  Records ;" 


The  Court,  without  entering  into  the  General  Queflion  "  How 
far  An  Officer  who  has  the  Cuftody  of  public  Corporation-Books, 
has  Power  to  take  them  from  their  proper  and  ufual  Place,  for 
certain  particular  Times  and  Ufes,  or  upon  particular  Occafions 


"  or 
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"  or  Accidents  ;  or  how  far  He  might  be  compellable  in  this  fum- 
"  mary  Way,  to  replace  them ;"  were  clear  and  unanimous  that  in 
the  particular  Injlance  now  betore  them,  as  it  flood  circumftanced 
by  reafon  of  Difputes  which  had  in  this  Cafe  arifen  between  the 
Mayor  and  the  Town-Clerk,  The  Mayor  had  given  a  fatisfaclory 
Excufe  for  a  temporary  Securing  them  from  falling  into  his  Adver- 
fary's  Hands,  who  had  aiieady  made  an  improper  Ufe  of  One  of 
them :  And  therefore  they  held  it  improper  for  them,  in  this  Cafe 
fo  circumftancedy  to  interfere  in  this  fummary  Way,  to  oblige  him 
to  replace  them.  In  Confequence  of  which  Opinion,  They  Or- 
dered the  prefent  Rule  to  be 

DISCHARGE!?. 

Strong,  exdimhT.  Cummin,  verf.  Cummin  and  Another. M«y\^ 

Hil.  30  G.  2.  Roflo  374, 

THIS  was  a  Special  Cafe  referved  for  the  Opinion  of  the  Court, 
at  Winchefter  Affizes. 

It  was  an  Ejectment  brought  by  William  Cummin,  againft  his 
Eldeft  Brother  Robert ';  for  Lands  called  Smart  and  Picked  Lands ; 
being  Copyhold  Lands,  of  which  the  Devifor  was,  (amongft  di- 
vers other  Copyhold  Lands)  feifed  in  Fee.  He  devifed  the  Chief 
Part  of  all  his  Copyhold  Lands  to  his  faid  Eldeft  Son  Robert  and  his 
Heirs,  after  the  Deceafe  of  his  (the  Teftator's)  Wife ;  and  thefe, 
to  his  fecond  Son  John,  and  eventually  to  the  Plaintiff. 

The  Words  of  the  Will  are  as  follow — Whereas  by  the  Power 
and  Authority  in  me  inverted  according  to  the  Cuftom  of  the  Ma- 
nor of  Eaft  Woodhay  aforefaid,  by  feveral  Surrenders  by  me  made  of 
my  Copyhold  Land  in  the  faid  Meanor,  I  can  difpofe  of  them  to 
the  Ufe  of  my  laft  Will ;  I  do  hereby  give  and  bequeath  Singular 
my  Copyhold  Land  and  Tenements  in  Eaft  Woodhay  afcrefaid  hould 
by  feven  Copies  of  Court  Roll,  be  the  fame  more  or  lefs,  to  my 
Efdeft  Son  Robert  and  his  Heirs,  according  to  the  Cuftom,  after  his 
Mother  Deceafe.  Item  I  give  to  my  Son  John,  All  that  belong  to 
Smart  and  Picked  Lands,  and  to  his  Heirs,  after  his  Mother's  Deceafe r 
and  alfo  that  my  Son  Robert  fhall  pay  to  my  Eldeft  Daughter  Mary, 
the  Sum  of  One  hundred  Pounds  of  lawful  Money,  when  She  fhall 
attain  the  Age  of  21  Years;  As  alfo  the  like  Sum  of  100/.  to  my 
Daughter  Eftert  as  foon  as  She  fhall  attain  the  Age  of  2 1  Years ;  and 
the  like  Sum  of  100/.  to  my  Daughter^/?,  when  fhe  fhall  attain  the 
Age  of  21  Years ;  And  alfo  to  my  Son  Willem,  the  Sum  of  One  hun- 
dred Pounds,  to  be  payd  unto  Hem  when  he  fhall  attain  the  Age  of 
2  twenty 
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twenty  one  Years :  Provided  alway  that  if  my  faid  Daughter  Mary 
or  any  of  my  other  Children  dye  before  he  me  or  they  are  one  and 
twenty  Years  old,  that  in  thatCafe  he  fhall  divide  amongft  the  Sur- 
viving Younger  Children  the  Sum  of  One  hundred  Pounds.  And 
in  Case  that  your  Son  Robert  or  John  dy,  then  your  Son  Wil- 
lem is  to  have  all  that  belong  to  Smart  and  Picked  Lands,  and  to  his 
Heirs,  and  in  Cafe  that  your  Son  Willem  ingoye  Smart  and  Picked 
Lands,  then  to  pay  to  his  Sifter,  the  Sum  of  one  hundred  Pounds. 
Item,  as  to  my  wordly  Goods,  I  give  and  Stock,  I  give  to  the 
Die  of  my  Wife  during  her  natural  Life,  and  Liberty  to  difpofe  of 
them  at  her  Death  as  She  fhall  think  fit ;  provided  it  be  amongft 
my  Children  and  their  Iflus.  and  his  Wife  to  have  the  Freehold 
during  her  Life.  Item,  I  do  hereby  make  and  appoint  my  dear 
Wife  Mary,  and  my  Son  Robert,  to  be  Exeators  of  this  my  laft 
Will  and  Teftament. 

The  Teftator  afterwards  died  feifed  in  Fee  &c.  At  the  Time  of 
his  Death,  the  perfonal  Eftate  amounted  to  200/.  and  no  more: 
And  at  that  Time,  All  his  Children  were  under  Age ;  viz.  Robert, 
the  Eldeft  .Son,  Fifteen  Years  old ;  John,  the  Second  Son,  Three  j 
William,  the  third  Son,  (the  Leffor  of  the  Plaintiff,)  One  Year 
old  ;  And  all  the  Daughters,  under  Twenty  one. 

The  Widow  was  admitted,  as  Devifee  under  the  Will :  And  it 
is  ftated  to  be  the  Cuftom,  "  for  the  Widow  to  enjoy  during  Widow- 
"  hood."  John  died  in  the  Life-time  of  his  Mother,  viz.  on  the 
21ft  of  April  1756,  withouT  IfTue,  and  inteftate;  being  then 
upwards  of  21  Years  of  Age. 

The  Widow  died  very  foon  after  her  Son  John,  viz.  on  the  25th 
of  April  ly 56,  without  having  ever  married  again. 

Mr.  Serj.  Davy  for  the  Plaintiff  (viz.  William  the  third  Son.) 

The  General  Queftion  is,  Whether  upon  the  Event  of  John  the 
fecond  Son's  dying  without  IfTue,  in  the  Life-time  of  his  Mother,  the 
Teftator's  third  Son  William  became  intitled  to  the  Premiffes  in  Quef- 
tion, by  Force  of  thefe  Words  in  the  Will,  "  In  Cafe  that  your  Son 
"  Robert  or  John  dy,  Then  your  Son  Willem  is  to  have  all  that 
*'  belong  to  Smart  and  Picked  Lands :"  Or  whether  the  Eldeft 
Son  Robert  is,  upon  Jolm's  Death,  to  take  the  fame,  as  Heir  at  Law 
to  the  Teftator. 

He  infifted  on  the  cTcJlator's  Meaning  "  That  his  Son  William 
*'  fhould  have  this  Eftate  upon  fome  Event  or  Other."  But  this 
could  not  be,  in  Cafe  of  John's  leaving  IfTue.  Therefore  it  was  in 
■Cafe  John  fhould  die  without  IfTue. 

The 
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The  Effate  was  firff  given  to  "  John  and  his  Heirs,  after  his  Mo- 
"  ther's  Death  :  Which  the  Teffator  meant  for  an  Effate  Tail;  in- 
tending "  Heirs  of  his  Body.'" 

N.  B.  There  had  been  an  Offer  from  the  Defendant,  to  divide 
thefe  Premiffes  in  queftion  with  his  Brother  :  Which  Offer  the 
Plaintiff  rejected.     But 

Lord  Mansfield  having  inquired  "  What  this  Offer  had  been,  and 
"  how  it  was  received  ;"  and  feeming  to  think  that  it  had 
been  much  more  prudent  to  have  accepted  it ; 

Serj.  Davy  faid  He  had  already,  but  in  vain,  advifed  his  Client 
to  accept  it;  and  very  ffrongly  hinted  how  fmali  hopes  he  himfelf 
had  of  his  Client's  Succefs,  upon  a  legal  Determination.  After 
which,  He  proceeded  to  make  the  beft  of  his  Cafe  that  he  could. 
And  He  faid  that  the  whole  Claufe  could  not  be  rejected  j  however 
difficult  it  was  to  be  underftood. 

Mr.  Gould,  contra,  for  the  Defendant  Robert,  (the  Heir  at  Law 
of  the  Teffator,  and  alfo  Heir  at  Law  to  his  deceafed  Brother  John.) 

The  Intention  of  the  Teffator  is  totally  obfeure,  dark  and  uncer- 
tain in  the  prefent  Cafe.  Therefore,  the  Heir  fhall  have  it.  In 
2  Bui/ir.  ijq,  180.  Mirrill  v.  Nichols — It  is  laid  down  by  Ld. 
Coke,  That  "  Intentio  cccca  is  not  to  be  taken  -,  nee  lntentio  nmtila, 
"  ncc  manca:  In  all  fuch  Cafes,  We  are  to  give  Judgment  for  the 
"  Heir."  Which  Ld.  Coke  confirms  by  feveral  Cafes  which  He 
there  cites. 

The  Devife  "  to  John  and  his  Heirs  "  cannot  be  meant  for  an  Effate 
Tail.  For  he  devifes  to  his  Eldeft  Son  Robert,  in  the  fame  Words  : 
Which  plainly,  in  that  Devife,  mean  the  abfolute  Ownerfip  to  be  ei- 
ven  to  Robert.  Neither  can  it  be  an  Executory  Devife  ;  There  be- 
ing no  Mention  of  dying  without  Iffue  at  all ;  nor  any  Reftriclion 
to  the  doing  fo  within  the  Life-time  of  his  Mother. 

Mr.  Serj.  Davy  in  Reply,  Chiefly  urged  that  the  Teffator  muff 
have  meant  an  Effate  Tail  to  John. 

Lord  Mansfield  thought  it  better,  as  it  was  a  Tamily-Affair,  to 
ffand  over  for  the  Chance  of  a  Compromife. 

It  therefore  flood  over,  by  the  Direction  of  the  Court,  till  the 
Friday  Seven-night. 

Part  IV.  Vol.  II.  Hh  On 
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On  which  Day,  The  Caufe  ftanding  in  the  Paper;  And  the 
Leffor  of  the  Plaintiff,  (viz.  William,  the  third  Brother,)  abfolute- 
ly  refuting  any  Compromife  with  the  Defendant  (Robert  his  Eldeft 
Brother:) 

Lord  Mansfield  delivered  the  E.efolution  of  the  Court,  having 
firft  very  minutely  ftated  the  Cafe. 

It  is  very  plain,  from  the  Spelling  and  Phrafeology  of  this  Will, 
That  it  is  a  rough  Draught,  of  the  Teftator's  oum  making  or  dictating, 
without  Affiftance  from  any  Perfon  capable  of  advifing  him. 

It  appears  that  He  was  feifed,  and  died  feifed  in  Fee,  of  thefe 
Copyhold  Lands ;  And  it  appears  that  the  whole  Amount  of  his 
■perfonal  Eftate  was  at  the  Time  of  his  Death  200/.  and  no  more  : 
So  that  the  Legacies  given  by  his  Will  mull:  be  Charges  upon  his 
Real  Eftate.  And  it  likewife  appears  that  All  his  Children  were 
under  Age  at  the  time  of  his  Death. 

I  thought  that  No  Argument  could  make  this  Cafe  plainer  than 
it  was  upon  the  Will  itfelf.  But  I  readily  liftened  to  a  Compromife ; 
that  the  Elder  Brother  might  have  an  Opportunity  (as  he  feemed 
difpofed  to  do  fo)  of  making  fome  Provifion  for  his  younger  Brother, 
in  Conformity  to  his  Father's  Intention,  out  of  that  full  Provifion 
which  Fie  himfelf  now  had.  The  Elder  Brother  offered  him  Half 
of  the  Premiffes  now  in  Queftion  :  The  Younger  refufed  it.  The 
Elder  ftill  adheres  to  his  former  Propofal :  And  the  Younger,  to  his 
Rejection  of  it.  Therefore  We  muft  now  determine  the  Cafe  ac- 
cording to  Law. 

The  Rule  of  Conftruclion  of  Wills  is,  "  That  no  Technical  Form 
"  is  neceffary,  to  convey  the  Teftator's  Meaning." 

The  Words  and  Form  of  the  Will  are  plainly  the  Teftator's 
own,  without  any  proper  Advice  or  Affiftance. 

The  Teftator's  Meaning  muft  be  collet! ed from  the  Will  itfelf; 
by  attending  to  the  feveral  Parts  of  it,  and  comparing  and  consider- 
ing them  together. 

*  v.  ante  In  the  Cafe  of  *  Canton  v.  Hotter,  where  there  was  a  Slip  in 
S.  C.  cued.  penning  the  Will,  Lord  Harduicke  did  not  conduit  Himfelf  by 
making  an  arbitrary  Conftruclion  of  it ;  but  was  induced  by  a 
ftrong  and  violent  Preiumption  arifing  from  the  feveral  Parts  of  it 
compared  and  taken  together  with  the  Whole,  to  determine  "  That 
"  the  firft  Limitation  to  the  Anceftor  meant  to  be  for  99  Years,  if 
"  he  fhould  fo  long  live." 

In 
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In  the  prefent  Cafe,  it  is  not  difficult  to  difcover  what  the  Tef- 
tator  intended.  He  certainly  did  not  mean  mere  Eftates  for  Lives, 
to  his  two  Eldeft  Sons:  And  if  he  did  not  mean  to  give  them  mere 
Eftates  for  their  Lives,  it  necefTarily  follows,  "  That  He  muft  mean 
"  a  Dying  upon  some  Contingency."  The  only  Queftion  is, 
"  What  Contingency  ?"  For  he  has  not  exprejfedit.  He  only  ex- 
preffes  himfelf,  "  That  in  Cafe  Robert  or  John  dy,  then  JVillem  is 
"  to  have  all  that  belong  to  Smart  and  Picked  Lands,  and  to  his 
"  Heirs."  One  Part  of  the  Contingency  plainly  is  "  That  if  they 
"  die  'without  IJfue." 

He  provides  for  his  Eldeft  Son,  by  his  beft  Copyhold  Eftate  ;  for 
his  fecond  Son,  by  his  next  beft  Copyhold  Eftate ;  and  for  the 
Reft  of  his  Children,  by  pecuniary  Portions :  All  which  Children 
were  under  Age.  Now  if  Robert  had  died  under  Age,  He  could  not 
have  difpofed  of  his  Eftate  :  but  it  muft  have  gone  to  John,  if  Ro- 
bert had  left  no  Iflue.  So  alfo,  if  John  had  died  under  Age,  his 
Share  muft  have  gone  to  Robert,  if  John  had  left  no  Iffue.  In 
either  Cafe,  that  Son  which  remained  the  Eldeft,  would  be  very 
well  provided  for.  Therefore  the  Teftator  meant  that  in  either 
Event,  Smart  and  Picked  Lands  fhould  go  to  William  his  third  Son, 
who  would  then  have  become  the  Second. 

But  He  could  not  mean  that  John's  Provifion  fhould  otherizife 
go  over  to  William.  He  could  never  mean  it  to  do  fo,  if  John 
Himfelf  left  Iffue,  or  if  Robert  left  Iflue  :  For  he  certainly  never 
intended  to  provide  for  the  Surviving  Brother,  and  leave  the  Iffue 
of  the  deceafed  One  quite  unprovided  for.  Nor  did  He  mean  to 
tie  down  his  two  Eldeft  Sons,  fo  as  to  preclude  them  from  difpo- 
fng  of  their  refpective  Eftates,  after  they  fhould  attain  2 1  Years  of 
Age:  It  is  clear  that  He  meant  their  "  Dying  under  the  Age  of  21 
<c  to  be  another  Part  of  the  Contingency."  And  the  Context  of  the 
Will  fhews  that  this  was  his  Meaning  :  For  the  other  Provifions 
(for  the  younger  Children)  exprefly  relate  to  their  Living  to  21, 
or  dying  under  that  Age.  But  this  Contingency  happens,  cur- 
rente  calamo,  to  be  fipped  in  this  Part  of  the  Will.  If  John  had 
died  before  21,  then  this  part  of  the  Contingency  would  have  taken 
Effect :  But  as  that  has  not  happened,  his  Brother  William  can  have 
no  pretence  to  claim. 

Therefore  We  can  only  be  forry  that  the  Plaintiff  has  flood  in 
his  own  Light,  in  rejecting  the  fair  Offer  made  to  him  by  his  Bro- 
ther. 

We  are  All  clear  for  the  Defendant:  And  therefore  the  Po/iea 
muft  be  delivered  to  Him. 

Rule  for  the  Poflea  to  be  delivered  to  the  Defendant. 

1  Cornwallis 


772  Eafler  Term  32  Geo.  2. 


Cornwallis  verf.  Savery. 

THIS  was  an  AcYion  of  Debt  upon  a  Bond,  brought  for  the 
Penalty  y  (which  was  1500/.) 

The  Defendant  prayed  Oyer  of  the  Bond  and  Condition.  Which 
Condition  appears  to  be,  That,  Whereas  One  William  Wilkinfon  was 
appointed  (by  Earl  Cornwallis)  to  be  Agent  to  Colonel  Edward 
Cornwallis's  Regiment ;  If  the  faid  William  Wilkinjon  fhould  well 
and  duly  pay  to  the  faid  Colonel  and  to  all  the  Commiffioned  and 
Non-Commiffioned  Officers  and  Soldiers  of  the  Regiment,  All  fuch 
Sum  and  Sums  of  Money  as  He  fhould  receive  from  the  Pay-Mafter- 
General  for  the  Ufe  of  the  Regiment ;  and  faithfully  account  either 
to  the  Earl  or  to  Colonel  Cornwallis  &c ;  and  indemnify  the  Colonel 
&c  ;  Then  the  Bond  to  be  void  &c  :  Other  wife  &c. 

Then  the  Defendant  pleaded,  That  the  faid  William  Wilkinfon 
continued  Agent  of  the  Regiment,  from  &c  to  &c ;  And  that  he 
did  well  and  truly  pay  &c,  (in  the  Words  of  the  Condition  ;)  And 
that  he  faithfully  accounted  &c,  during  all  the  Time  that  he  con- 
tinued Agent ;  And  that  the  Colonel  was  not  at  all  damnified. 

The  Replication  affigned  a  Breach  ;  viz.  That  during  the  Time 
that  the  faid  William  Wilkinfon  continued  Agent  of  the  faid  Regi- 
ment, He  received  from  the  Paymafter-General,  for  the  Ufe  of  the 
faid  Regiment,  federal  Sums  of  Money  amounting  in  the  Whole  to 
1400/.  for  and  on  Account  of  the  faid  Regiment,  and  of  the  Com- 
miffioned and  Non-Commiffioned  Officers  and  Soldiers  of  the  fame, 
according  to  their  refpedtive  Proportions;  All  which  He  ought  to 
have  paid  &c :  But  avers  that  the  faid  William  Wilkinfon  had  not 
paid,  and  refufed  to  pay  a  great  Part  thereof,  to  and  amongft  the 
faid  Colonel  and  the  Commiffioned  and  Non  Commiffioned  Officers 
and  Soldiers  of  the  faid  Regiment,  according  to  the  feveral  Propor- 
tions of  their  Pay. 

To  this  Replication,  the  Defendant  demurred  ;  And  mewed  for 
Caufe,  "  That  it  is  uncertain,  multifarious,  confufed,  perplexed, 
"  complicated,  argumentative,  double,"  and  many  other  fuch 
Epithets. 

Mr.  Caldecotf,  for  the  Defendant,  objected  to  the  Replication — 

iff.  That  the  Plaintiff  ought  to  have  confined  Himfelf  to  One 

particular  Breach ;  As  this  is  an  Action  of  Debt  upon  the  Bond,  to 
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recover  the  Penalty,  and  not  an  Adion  for  Damages.  For  the  Act 
of  8,  9  W.  3.  c.  1 1.  §  8.  does  not  extend  to  Actions  of  Debt  brought 
for  the  Penalty  of  a  Bond  :  It  only  relates  to  Actions  for  Damages 
for  Non-performance  of  Covenants;  and  in  fuch  Cafes,  enables  the 
Plaintiff  to  affign  as  many  Breaches  as  he  fhall  think  fit. 

In  the  Cafe  of  Symms  v.  Smith,  Cro.  Car.  176.  The  Distinction 
is  laid  down,  "  That  in  Covenant,  the  Plaintiff  may  affign  as  many 
"  Breaches  as  he  will;  But  not  in  Debt  upon  an  Obligation  for 
"  Performance  of  Covenants." 

Now  here,  it  is  charged  that  the  Agent  received  feveral  Sums 
of  Money,  amounting  to  1400/:  Great  Part  of  which  he  has  not 
paid  to  the  Colonel  Officers  and  Soldiers  &c,  according  to  the  fe- 
veral Proportions  of  their  Pay. 

In  the  Cafe  of  the  Royal  African  Company  v.  Mafon  (which  is  cited 
in  1  Strange  227.)  P.  13  Ann.  B.  R.  The  Action  was  of  Debt  on 
a  Bond.  The  Condition  was  "  That  Mafon  (who  was  recited  to 
be  Agent  for  the  Company  at  Brijlol)  "  mould  when  required,  pay 
"  to  the  Ufe  of  the  Company,  All  the  Sums  of  Money  in  his 
"  Hands  and  Poffeffion,  received  by  him  for  the  Company,  to  whom 
c<  he  was  Agent  at  Brijlol."  The  "  Defendant  pleaded  Performance 
"  of  the  Condition,  generally;  viz.  That  he  had  paid  to  the  Com- 
"  pany  all  that  he  had  received  for  them."  The  Plaintiff,  in  his 
Replication,  affigned  for  Breach,  "  That  Mafon  did  receive  of  Ja- 
"  col'  Reynolds  and  divers  others,  for  the  Ufe  of  the  Company,  feve- 
"  ral  Sums  of  Money  amounting  to  630/:  Which  he  was  requef- 
"  ted  to  pay,  but  had  not  paid."  This  Replication  was  holden  ill ; 
becau'fe  many  Breaches  were  affigned  ;  Whereas  the  Plaintiff  ought 
to  have  affigned  only  One :  And  the  Plaintiff  difcontinued.  (He 
cited  this  from  a  Manufcript  Note  of  Ld.  Ch.  J.  Reeves.)  *  *  Seeitalfo 
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2d  Objection  to  the  Replication.  It  fays  that  the  Money  was  to 
be  paid  "  to  the  Colonel  and  all  the  Commiffioned  and  Non-Com- 
"  mifiioned  Officers  and  Soldiers  of  the  Regiment,  according  to  the 
"  feveral  Proportions  of  their  Pay."  Which  is  uncertain  and  com- 
plicated ;  and  no  Iffue  can  be  taken  upon  it. 

3d  Objection  to  the  Replication — It  concludes  with  an  Averment : 
Whereas  it  ought  to  conclude  to  the  Country  ;  there  being  an  Affir- 
mative and  a  Negative.  For  the  Defendant  pleads  "  That  Wilkin- 
"  fin,  the  Agent,  did  pay  all  that  he  had  received  of  the  Paymafter- 
"  General  &c."  Then  the  Replication  alledges  "  That  he  had 
"  received  1400/.  of  him,  and  had  not  paid  it."  Which  is  an 
Affirmative  and  a  Negative  :  And  therefore  the  Replication  ought 
to  have  concluded  to  the  Country. 

Part  IV.  Vol.  II.  I  i  Mr. 
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Mr.  Serj.  Nares,  for  the  Plaintiff,  was  prevented  from  anfwering 
thefe  Objections:  becaufe  the  Court  did  not  think  that  they  re- 
quired any  Anfwer. 

Lord  Mansfield — Mr.  Caldecott's  Principles  are  right:  And 
the  Cafe  cited  by  Him  may  be  fo  too.     But  his  application  of  them 


is  wrong. 


It  is  true,  that  where  there  are  Alternative  Parts  of  the  Condition, 
the  Plaintiff  in  an  Action  upon  the  Bond,  for  the  Penalty,  muft 
confine  himfelf  to  a  particular  Breach.  But  here  is  only  One  Breach 
affigned  in  this  Cafe. 

The  Colonel  is  anfwerable  for  his  Agent,  whom  He  has  appoin- 
ted :  And  the  Breach  here  affigned,  is  fingly  this,  "  That  the  Agent 
"  received  1400/,  from  the  Paymafter-General,  which  he  has  not 
"  paid  to  the  Colonel,  Officers  &c." 

If  he  has  omitted  to  pay  any  Part  of  it,  it  is  a  Breach  of  the 

Condition. 

The  Cafe  cited  from  Ld.  Ch.  J.  Reeves's  Notes  is  not  like  the 
prefent  Cafe.  That  was  Money  received  from  feveral  different  Per- 
fons :  Here,  it  wasjrom  One  jingle  Perfon  only.  And  the  Defen- 
dant has  incurred  a  Breach  of  the  Condition,  if  the  Agent  has  re- 
ceived a  certain  Sum  of  Money  from  the  Paymafter-General  for 
the  Ufe  of  the  Regiment,  and  has  omitted  to  pay  any  Part  of  it  to> 
the  Colonel  and  Officers  &c. 

And  as  to  the  2d  Objection — The  Pay  of  a  Regiment  is  a  Thing 
very  well  known  and  notoricus.  The  Agent  muft  be  perfectly  well 
acquainted  with  the  refpective  Proportions  belonging  to  the  Colonel 
Officers  &c  :  And  there  was  no  Need  to  fpin  out  the  Proceedings 
to  a  great  Prolixity,  by  entering  into  the  Detail  and  ftating  the  va- 
rious Deductions  out  of  the  whole  Pay,  upon  various  Accounts  and 
in  different  Proportions. 

3dly.  The  Replication  is  rightly  concluded  with  an  Averment. 
For  though  the  Plea  avers  generally  "  That  William  Wilkinfon  did 
"  pay  All  that  he  had  received  of  the  Paymafter-General,"  Yet  the 
Replication  narrows  this  to  a  particular  Sum,  which  it  fpecifies  in 
certain  to  be  1400/.  So  that  although  there  be  an  Affimative  and 
a  Negative,  Yet  they  are  not  applied  to  the  fame  Thing  j  and  there- 
fore not  within  the  Rule. 

Mr.  Juft.  Denison  was  of  the  lame  Opinion. 

In 
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In  an  Attlon  of  Debt  on  a  Bond,  for  the  Penalty,  it  is  true  that 
the  Plaintiff  is  to  aflign  only  one  Jingle  Breach  :  And  the  Breach  here 
affigned  is  a  Jingle  Breach.  The  Plea  is  Peiformance  of  Covenants, 
generally  ;  and  that  the  Plaintiff  was  not  damnified.  The  Repli- 
cation (hews  that  the  Agent  received  from  the  Paymafter-General 
feveral  Sums  amounting  to  fo  much  ;  Which  it  avers,  "  He  has  not 
"  paid  over :"  Which  is  a  /ingle  Breach.  The  Cafe  cited  was  of 
feveral  Receipts  from  federal  Perfons. 

It  was  not  neceffary  to  fet  out  all  the  feveral  Days  and  Times  and 
Circumftances,  and  thereby  render  the  Record  prolix,  to  no  Pur- 
pofe. 

The  Replication  is  a  good  Replication  j  and  not  double,  nor 
complicated,  nor  uncertain,  nor  multifarious,  nor  any  of  the  nu- 
merous Epithets  that  are  given  to  it  in  the  Demurrer. 

3dly.  The  Objection  to  it's  Conclufion  is  only  Form :  And  it 
is  not  fiewn  for  Caufe,  "  That  it  does  want  a  proper  Conclufion." 
However,  if  it  did,  it  would  not  avail :  For  this  Conclufion,  with 
an  Averment,  in  the  prefent  Cafe,  is  not  wrong, 

Mr.  Juft.  Foster  and  Mr.  Juft.  Wilmot  concurred  in  the  fame 
Opinion. 

Per  Cur.  unanimoufly, 

Judgment  for  the  Plaintiff. 


Ballard   and  Another,    Chamberlains   of  Worcefter, 

verf.  Bennett : 
The  fame  verf.  Clement. 

MR.  Norton,  on  behalf  of  the  Defendants  in  both  Caufes,  fhew- 
ed  Caufe  againft  the  Ifiuing  of  a  Procedendo,  to  the  Court 
below. 

On  Friday  the  2d  of  June  laft,  Mr.  Serj.  Nares  had  moved  for 
a  Procedendo,  to  the  Mayor  Aldermen  and  Citizens  of  the  City  of 
Worcejler,  to  proceed  in  thefe  Actions ;  (which  were  Actions  of  Debt 
brought  there,  in  the  Name  of  the  Chamberlains,  and  had  been  re- 
moved hither  by  Habeas  Corpus  cumCaufa  ;)  To  which  they  had  re- 
turned a  By- Law,  made  by  the  Corporation,  "  to  refrain  the  Sale 
"  of  Fkjh  Meat  to  certain  proper  Places,  and  that  it  fhould  not  be 
"  fold  in  the  public  Streets,  under  a  Penalty :"  For  which  Penal- 
1  ty, 
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ty,  the  refpecYive  Actions  were  brought,  in  the  Court  of  Pleas  hol- 
den  for  the  faid  City. 

The  Words  of  the  By-Law  are  "  That  All  Sorts  of  Flefh-Meat 
"  fold  within  the  faid  City  on  the  Market  Days  or  Fair-Days, 
"  by  Butchers  and  other  Perfons  not  being  Inhabitants  and 
"  keeping  open  Shops  within  the  faid  City,  fhould  be  pub- 
"  licly  expofed  to  Sale  in  fuch  new-erected  Shambles,  and  not 
"  e/fewbere  within  the  fame  City ;  And  that  no  Perfon  or  Per- 
"  fons  whatever  fhould  erect  put  or  place,  or  caufe  to  be  erect- 
"  ed  put  or  placed,  or  affift  in  the  ere&ing  putting  or  placing 
"  any  Stall  Standing  Bench  Table  or  other  Thing,  in  any  of 
"  the  Streets  Lanes  or  Alleys  within  the  faid  City  or  the  Li- 
"  berties  thereof,  for  the  Selling  or  expofing  to  Sale,  by  any 
"  foreign  Butcher  or  other  Stranger  reforting  to  fuch  Mar- 
"  kets  or  Fairs,  any  Sort  of  Flefh  Meat  whatfoever:  And 
"  that  every  Perfon  offending  in  the  Premiffes  fhould  for  every 
"  fuch  Offence  forfeit  and  pay  to  the  Chamberlains  of  the  faid 
"  City  for  the  Time  being,  the  Sum  of  Three  Pounds,  to  be 
"  recovered  by  ABion  of  Debt,  in  the  Name  of  fuch  Cham- 
"  berlains,  in  the  Court  of  Pleas  held  for  the  faid  City,  and 
"  not  elfewhere,  with  full  Cofts  of  Suit,  and  to  be  applied  by 
"  them  to  the  Ufe  and  Benefit  of  the  Poor  belonging  to  the 
"  feveral  Alms-houfes  ere&ed  within  the  faid  City." 

This  By-Law  the  Serjeant  alledged  to  be  a  good  One  ;  And  cited 
in  Proof  of  it,   I  Siderf.  284.  Player  v.  Jenkins. 

Mr.  Juft.  Wilmot,  at  the  time  of  the  original  Motion,  recollected 
•  'Tis  in  1 1  that  there  was  a  *  Cafe  in  the  Year-Books,  (the  Prior  of  Dun- 

fi  n^and9'  fable's  Cafe,)  about  a  Man's  being  reftrained  from  Selling  Meat 

jo.  25.  pi.  2.  in  his  own  Houfe. 

And  Mr.  Juflice  Denifon  and  Himfelf  (the  only  Judges  then  in 
Court)  made  a  Rule  to  fhew  Caufe  why  there  fhould  not  go  a  Pro- 
cedendo. 

On  5th  May  1759,  Mr.  Norton  fhewed  Caufe  againfl  the  Pro- 
cedendo ;  and  objected  to  the  Validity  of  the  By-Law. 

But  a  Preliminary  Doubt  was  made  by  the  Court,  (originally 
ftarted  by  Mr.  Juft.  Denifon,)  "  Whether  the  Court  would  fuffer 
"  a  By-Law  to  be  objeiled  to  in  this  fummary  Way,  upon  a  Motion 
"  on  the  Return  of  a  Habeas  Corpus ;  in  any  other  Cafes  Except 
"  thofe  from  the  City  of  London." 

They 
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They  agreed  that  this  Method  had  been  always  praclifed  upon  By- 
Laws  returned  into  this  Court,  to  Writs  of  Habeas  Corpus  cum  Caufa, 
directed  to  the  Courts  of  the  City  of  London  :  But  they  did  not  re- 
coiled any  Inftances  where  the  fame  Thing  had  been  permitted,  in 
the  Cafe  of  any  Other  City  or  Corporation. 

Mr.  Juft.  Denifon  faid  that  fuch  a  DifincJion  between  the  City 
of  London,  and  all  other  Cities  and  Corporations,  might  per- 
haps arife  from  particular  Methods  of  Recovery  being  eftablifh- 
ed  and  allowed  by  the  Cujloms  of  London,  which  cannot  be 
purfued  in  this  or  any  other  Court :  So  that  the  fhewing  that 
to  be  the  Caufe,  is  a  good  Caufe  of  Detainer.     For  upon  *  *  Tnefe 
thefe  Writs  of  Habeas  Corpus,  the  Perfons  to  whom  they  are  ^Vmi  °* 
directed  mud  fhew  a  good  Caufe  of  Detainer :   And  if  this  Side,   out  of 
Court  cannot  proceed,  as  the  Cuftoms  of  London  authorize  their  £e  ^'"g's 
Courts  to  proceed ;  it  is  a  good  Caufe  of  Detainer.     Therefore  Tehnecy  onlyce' 
the  Court  will  there  enter  into  the  Validity  of  the  By-Law,  to  order  the  Per. 
fee  whether  that  be  the  Cafe  or  no:  And  if  the  By-Law  ap-^;^^; 
pears  to  be  bad,  the  Party  fhall  be  difcharged,  as  being  de- brought  up; 

tained  without  Caufe.  without  men- 

tioning the 
.  .    .  Removal   of 

And  no  Writ  of  Error  lies  hither  from  the  Courts  or  the  City  of  -f  the  Caufe. 
London.     But  in  all  other  Cities  and  Corporations,  if  a  Ha-  +  In  oth?r 
beas  Corpus  cum  Caufa  iflues,  and  a  By-Law  is  returned  as  the  a  °w  rTof°F.r'- 
Foundation  of  the  A&ion  below,  the  Method  is  not,  for  the  ror  does  lie. 
Defendant  to  objed  to  the  By-Law  upon  Motion  ;  But  the  Plain-  ^"Tw  ™ 
tiffis  to  begin  de  novo,  and  to  ||  declare  over  again,  here  in  this  ||  y.  6  Mod. 
Court :  And  therefore  the  Queftion  is  Whether  He  ought  not  '77- 
to  do  fo  here. 

The  Court  agreed  with  Mr.  Juflice  Denifon,  that  it  was  in- 
cumbent upon  the  Counfel  for  the  Procedendo  to  mew  that  in 
any  other  Corporation  befides  London,  the  Court  had  ever  entered 
into  the  Queftion  concerning  the  Validity  of  the  By-Law,  upon 
Motion. 

But  they  urged,  That  the  Action  given  by  this  By-Law  is  retrai- 
ned to  be  brought  in  that  Court,  "  and  not  elfewhere ;"  Confe- 
quently,  no  Adtion  can  proceed  in  this  Court,  founded  upon  this 
negative  By-Law:  Nor  can  the  Plaintiff  declare  here,  upon  the 
prefent  By-Law. 

The  only  Cafes  in  the  Books,  upon  any  By-Law  containing  fuch 
Negative  Words,  (And  all  of  them,  in  London ;)  they  faid,  were 
I  Lev.  14.  Mayor  and  Commonalty  of  London  v.  Bernardijlon.     2  Si- 
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derf.  178.  S.  C.  Chamberlain  of  London  v.  Barnardiflon.  1  Keble 
*  Mr.  Norton  ^2.  S.  C.  Player  v.  Bamardi/lon.  *  6  ikW.  123.  Cuddony 
lII  ^"was  Chamber  lain  of  London  v.  Provojl ;  and  6  .Mfc/.  177.  Fazakerly  v, 
erroneoufly  Baldoe :  Both,  on  the  fame  By-La w  as  Barnardiflon' s  Cafe.  They 
reported:  For  ajf0  c;te(j  a  £afe  0f  the  Chamberlain  of  London  v.  Grofvenor  14  G.  2. 
La  been™  •&?  -B-  and  a  later  One  of  Harris  v.  Wakeman  28  G.  2.  .B.  i?.  a  Writ 
fearched ;       of  Error  upon  a  Judgment  given  in  an  A&ion  founded  on  a  By-Law 

And  there       jn  ^jg  y         q^     Qf  tf/orceJler. 
were  «o  lucn  J  J  J 

negative 

Words  in  it.  But  Mr.  Serj.  Afora,  Mr.  Morton  and  Mr.  ^/?0«,  of  Councel  for 
the  Procedendo,  defired  further  Time  to  look  into  this  Preliminary 
Queftion  :  For  which,  they  faid  they  were  not  prepared,  as  they 
were  not  at  all  apprized  of  an  Objection  of  this  Sort. 

The  Court  granted  it.  But  They  obferved,  that  if  thefe  Nega- 
tive Words  mould  be  allowed  to  prevail,  All  the  Cities  and  Cor- 
porations in  England,  and  even  All  the  little  Burroughs  who  had 
Courts  of  Record,  would  put  negative  Words  into  their  By-Laws, 

and  exclude  this  Court.  * 

The  Rules  were  therefore,  at  that  Time,  enlarged. 

And  thefe  Caufes  being  now  mentioned  again, 

Mr.  Serj.  Nares,  Mr.  Morton,  and  Mr.  Aflon  acknowledged  that 
they  could  not  find  any  Inflame  where  the  Court  had  entered  into 
the  Validity  of  the  By-Law  returned,  in  a  fummary  Way,  upon 
Motion ;  Except  in  thole  which  had  been  returned  from  London. 

But  they  argued  that  there  was  no  reafon  to  diftinguifh  between 
London  and  other  great  Cities ;  And  that  the  Hands  of  the  Inferior 
Court  ought  not  to  be  tied  up,  where  this  Court  cannot  do  the  Plain- 
tiff the  fame  fuflice  that  the  Inferior  Court  (by  Virtue  of  their  local 
Cuftoms)  can.  They  urged  the  great  Inconvenience  of  obliging  the 
Parties  reiiding  in  Corporations  in  the  Country,  to  fue  in  this  Court 
for  Penalties  of  very  fmall  Value  and  upon  local  By-Laws :  And  they 
faid  it  would  be  very  hard,  if  the  Plaintiffs  mould  be  excluded  from 
entering  into  the  Queftion  here,  upon  Motion,  when  it  was  impoffi- 
ble  for  them  to  fupport  a  Declaration  here. 

They  cited  1  Ro.  Rep.  232.  Sterling's  Cafe,  as  being  within 
the  fame  Reafon  as  this  Negative  By-Law :  Which  Cafe  was  upon 
a  Charter,  which  had  the  exclufive  Words  "  And  not  elfewhere  ;" 
And  would  have  been  a  Ground  for  a  Procedendo,  if  it  had  been  re- 
turned. 

And  they  alfo  mentioned  Wade  and  Bemboe's  Cafe,  in  1  Leon.  2. 
PL  3.  and  Cro.  Eliz.  894.   Grice  v.  Chambers ;   and  1  Mod.   96. 

4  Anony- 
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Anonymous:  Which  two  latter  Cafes  are  upon  Cognovit  Actionem, 
et  petit  quod  inquiratur  de  debito ;  under  Cuftoms  prevailing  in  Nor- 
wich and  in  Brijlcl. 

Mr.  Norton,  contra — This  is  a  mere  perfonal  AElion  :  It  is  not  an 
Adtion  grounded  upon  a  Cuftom.  And  it  is  a  Cafe  where  this  Court 
can  give  the  like  Remedy  and  do  the  fame  Juftice  that  the  Inferior 
Court  may. 

Lord  Mansfield — This  is  an  Action  upon  a  By-Law,  and  comes 
removed  hither  from  a  Corporation  in  the  Country,  upon  the  Re- 
turn of  a  Habeas  Corpus :  And  the  whole  Queftion,  at  prefent  is, 
"  Whether  the  Court  can  enter  into  the  Confideration  of  the  Va- 
"  lidity  of  the  By-Law,  upon  the  Return." 

There  is  a  fettled  Courfe  and  Form  oj  Proceeding  in  Cafes  of  this 
Nature ;  Of  which  there  are  many  thoufand  inftances :  And 
vet,  though  there  be  fuch  Numbers  of  Inftances  of  this  kind,  there 
is  not  a  jingle  One,  where  the  Court  has  ever  determined  the  Va- 
lidity of  the  By-Law,  upon  the  Return,  excepting  in  London. 

As  to  the  Validity  of  this  particular  By-Law,  If  it  be  true,  "  that 
"  there  never  was  fuch  a  One,"  that  is  a  ftrong  Argument  againft 
it's  being  a  good  One.  However,  the  Validity  of  it  is  not  to  be 
difputed  upon  the  Return  ;  but  in  the  ordinary  Courfe  of  Proceed- 
ing in  the  like  Cafes,  viz.  by  the  Plaintiff's  declarifig  here,  and  the 
Defendant's  demurring  to  it,  if  he  thinks  proper.  It  never  has  been 
done,  in  this  fummary  Way,  upon  the  Return ;  nor  ever  attempted 
or  thought  of  before :  And  therefore  We  ought  not  to  do  it  now. 
The  proper  Courfe  is  fettled  ;  It  muft  be  by  declaring  here : 
And  the  Defendant  may  demur,  if  He  has  any  Objection  to  the 
By-Law. 

As  to  Sterling's  Cafe  in  i  Ro.  Rep.  232.  It  is  not  an  Authority 
in  this  Cafe:  Charters  of  Exemption  are  very  different  from  By-Laws 
of  Corporations. 

Mr.  Juft.  Denison  was  of  the  fame  Opinion.  He  faid  that  this 
had  never  been  done,  but  upon  Returns  from  the  City  of  London  : 
And  this  was  an  Attempt  to  get  the  Opinion  of  the  Court  extraju- 
dicially. 

Mr.  Juft.  Foster — Let  the  Plaintiff  declare  here. 

Mr.  Juft.  WiLMoT  faid  He  had  fearched  very  diligently;  but 
could  not  find  any  Inftance,  except  in  London,  where  the  Court  had 
•ever  entered  into  a  Queftion  about  the  Validity  of  a  By-Law,  upon 

the 
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the  Return  :  And  therefore  He  was  clear  "  that  the  Court  were 
"  not  authorized  to  do  fo." 

Per  Cur.  unanimoufly, 

The  Rule  "to  (hew  Caufe  why  a  Procedendo 
"  fhould  not  ifiue,"  was  discharged. 

And  The  like  Rule  was  alfo  made  in  the 
other  Caufe. 


Rex  verf.  Richard  Waite. 

THE  Court  rejected  Articles  of  the  Peace,  which  One  Thomas 
Burrough,  of  the  Devizes,  offered  to  fwear  againft  the  Defen- 
dant who  rejided  at  the  fame  Place, 

Their  Reafon,  and  their  only  One,  (for  the  Charge  was  exceed- 
ingly ftrong,)  was  Becaufe  the  Exhibitant  had  not  applied  or  endea- 
voured to  apply  to  any  Juftice  of  Peace  in  his  own  Neighbourhood, 
but  had  chofen  to  come  hither,  at  fuch  a  Dijlance  from  the  De- 
fendant's Refidence :  Which  Method  would  put  the  Defendant  to 
the  unneceffary  Inconvenience  of  being  brought  up  hither,  inftead 
of  finding  Security  in  the  Country. 

For  which  Reafon,  They  directed  the  Exhibitant  to  go  before 
fome  Juftice  of  Peace  in  the  Neighbourhood;  and  there  exhibit  his 
Articles,  and  pray  the  Security  of  the  Peace  :  Which  the  Defen- 
dant might  then  find  in  the  Country,  without  coming  up  to  Lon- 
don for  that  Purpofe. 


Mim/a,  21.1  Rex  verf.  William  Lewis,  Capital  Burgefs  and  Alder- 
ay  I?59"  man  of  New  Radnor. 

UPON  (hewing  Caufe  againft  an  Information  in  Nature  of  a.  Quo 
Warranto,  to  fhew  by  what  Authority  the  Defendant  acted 
in  the  Characters  abovementioned,  it  appeared  to  the  Court,  that 
the  Charge  was  exceedingly  groundlefs  and  frivolous,  and  could  not 
but  be  known  to  the  Prolecutor  to  be  fo. 

Whereupon  Per  Cur. 

The  Rule  was  difcharged,  with  Costs. 

1  Fofter 
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Foder  verf.  Snow.  Jfjg 

1759. 

CAUSE  was  fhewn  on  the  Part  of  the  Plaintiff,  againft  di [char- 
ging an  Order  made  by  Mr.  jtt/l.  Denifon  at  his  Chambers ; 
and  againft  the  Defendant's  being  at  Liberty  to  wave  his  Plea,  and 
plead  the  General  Iffue. 

Mr.  Juftice  Denifon's  Order  (made  in  the  Vacation)  was  "  That 
"  the  Defendant  jkould  plead  such  Plea  as  he  would  stand 
*'  by."  And  it  was  objected  to  it  "  That  fuch  an  Order  ought  not 
"  to  have  been  made  by  a  Judge  at  his  Chambers." 

The  whole  Cafe  was  this.  It  was  an  Action  on  a  Policy  of  In- 
furance.  The  Declaration  was  delivered  in  Hilary  Term  laffc  (on 
the  8th  of  February.)  The  Venue  was  laid  in  the  County  Palatine 
of  Lancafter.  The  Defendant's  Attorney  applied  to  Lord  Mansfield, 
and  obtained  an  Order  from  his  Lordfhip,  "  for  ten  Days  time  to 
"  plead  ;  the  Defendant  pleading  an  iffuable  Plea,  and  confenting  to 
"  take  fliort  Notice  of  Trial  (if  neceffary)  for  the  next  Affizes." 

The  Defendant  had  filed  a  Bill  in  Chancery :   To  which,   No 
Anfwer  was  put  in.     The  Defendant's  Attorney,  being  defircus  to 
fee  what  Anfwer  would  be  made  to  this  Bill  in  Chancery  before  he 
pleaded,  endeavoured  to  nave  off  the  Common-Law  Trial  till  after 
the  then  approaching  Affizes :  In  Order  to  obtain  which  End,  He 
pleaded  a  Sham  Plea,  "  of  a  Judgment  recovered  in  another  Court." 
On  his  pleading  this  Sham  Pica,  the  Plaintiff's  Attorney  immediate- 
ly applied  (it  being  then  Vacation-timz)  to  Mr.  Juftice  Denifon,  who 
made  the  above  Order.      Then   the  Plaintiff's  Attorney  put   in  a 
Replication"  of  Nul  ticl  Record  ;"  and  made  up  and  delivered  the 
Paper-Books,  with  the  Common  Rule  indorfed  thereon,   "  to  re- 
"  turn  them  within  Four  Days ;  otherwife  a  Writ  to  iffue."     The 
Defendant's  Attorney  returned  the  Paper  Books  within  the  4  Days  : 
But  at  the  fame  Time  gave  Notice  that  he  would  move  the  Court 
41  That  the  Judge's  Order  might  be  difcharged ;  and  that  the  De- 
*c  fendant  might  be  at   Liberty  to  wave  his  Plea."      And  he  af- 
terwards made  Affidavit  of  all   the  above-ftated  Fads ;   and  alfo 
"  That  he  verily  believed,  from  what  Evidence  he  was  at  prefent 
"  poffeffed  of,  together  with  fuch  further  Evidence  as  he  expected 
"  to  arife  from  the  Plaintiff's  Anfwer  to  the  Bill  in  Chancery,  that 
"  the  Defendant  would  be  able  to  make  a  good  Defence  at  the  Trial 
"  of  this  Common  Law  Caufe."     And  he  offered  to  bring  all  the 
Money  demanded,  into  Court, 
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The  Court  All  agreed  in  juftifying  the  Order  made  by  Mr. 
Juflice  Denifm,  not  only  as  being  rightly  made  upon  the  Circum- 
"flances  appearing  to  Him  ;  but  alfo,  as  being  fuch  a  One  as  might 
be  properly  made  by  a  Judge  at  his  Chambers. 

Lord  Mansfield  faid  It  was  reafonable  to  indulge  Defendants 
with  fome  time  to  make  their  Defence,  on  Special  Circumftances 
being  made  out ;  And  that  if  the  whole  Matter  had  appeared  to 
Him,  when  He  gave  the  Defendant  Ten  Days,  He  might  per- 
haps have  granted  an  Imparlance. 

Mr.  Jul!:.  Denison  obferved  that  "  Pleading  ifluably"  meant 
Pleading  such  an  Jfjue  as  the  Plaintiff  might  go  to  Trial  upon. 

Mr.  Juft.  Foster  obferved  that  if  the  Ld.  Ch.  Juftice  had  been 
acquainted  with  the  whole  Circumftances  of  the  Cafe,  when  He 
made  his  Order  for  Ten  Days ;  he  would  have  granted  fo  much 
Time  as  to  have  carried  it  over  the  Affizes. 

.This  Matter  ended  at  laft  in  a  Rule  by  Confent :  And  the  Wit- 
neftes  were  to  be  examined  before  Commiffioners  &c. 


Rex  verf.  Corporation  of  Wigan,  or 
Rex  verf.  Curghey  Efq;   et  al\ 

UPON  a  Vacation  in  a  Corporation,  if  a  proper  Application  for 
a  Mandamus  to  go  to  Eleflion,  be  made  and  granted,  It  is  not 
ofCourfe,  That  any  other  like  Motions  may  be  made  by  other  Par- 
ties, for  the  fame  thing  :  But !  if  there  be  a  reafonable  Caufe  to  fufpefl 
"  That  the  Party  who  firft  moved  for  it  does  not  really  mean  to 
"  carry  it  into  Execution,"  this  muft  be  particularly  laid  before 
the  Court  by  Affidavit  ;  and  then  a  Rule  {hall  be  made  "  to  fhew 
"  Caufe."  Which  Method  was  taken  in  the  prefent  Cafe,  where 
the  other  Party  had  made  a  Prior  Application  :  For  upon  Affidavits 
of  particular  Circumftances,  a  Rule  was  made  on  Mr.  Ajlon'%  Mo- 
tion, to  mew  Caufe  why  a  Crofs- Mandamus  fhould  not  iffue  to  be 
directed  to  William  Curghey  Efquire,  commanding  Him  to  hold  a 
Court  Leet,  in  order  to  go  to  the  Election  of  a  Mayor. 

Mr.  Morton  and  Mr.  Winn  now  mewed  Caufe  again  ft  this  Rule, 
and  why  the  laft  Applier  mould  not  have  a  concurrent  Mandamus, 
to  command  the  Corporation  of  Wigan  to  go  to  the  Election  of  a 
Mayor.  They  cited  Rex  v.  Corporation  of  Scarborough,  M.  1753. 
Rex  v.  Corporation  of  Hajlemere,  M.  1753.  —  Both  which  Cafes 
4  turned 
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turned  upon  this  Tingle  Queftion,  "  Whether  there  was  any  rea- 
"  fonable  Cause  to  fufpetl  that  the  Party  who  firft  applied  for  the 
"  Mandamus,  did  not  really  mean  to  carry  it  into  Execution."  Now 
here,  They  faid,  was  no  fort  of  Ground  for  any  fuch  Sufpicion  j  Nor 
was  there,  in  Fact,  the  leaf!  Intention  of  that  kind. 

And  they  added,  that  if  the  Application  for  a  fecond  Writ  was 
at  all  proper,  Yet  it  would  be  improper  to  fpecify  the  Direction  of 
it  to  the  Particular  Per/on  named  in  the  Rule. 

Mr.  Afton  Mr.  Tates,  and  Mr.  Campbell,  contra,  infifted  that  'They 
were  the  firft  Appliers  for  a  Mandamus  "  to  hold  a  Court  Leet,"  in 
Order  to  go  to  the  Election  of  a  Mayor. 

The  Cafe  of  Scarborough  was  only  quia  timet :  And  the  Motion 
was,  for  that  reafon  only,  denied  by  the  two  Judges  then  in  Court. 

They  relied  on  the  Acl  of  1 1  G.  i.  c.  4.  Which,  they  faid,  was 
a  very  plain  Ride  to  go  by.  In  Evejham,  P.  6  G.  2.  B.  R.  on  the 
Death  of  an  Officer  of  the  Corporation,  Crofs  Mandamujfes  were 
moved  for,  on  the  fame  Day. 

As  to  the  particular  Direction  of  the  prefent  concurrent  Writ — 
The  Court  do  very  often  exprejly  direct  the  Mandamus  to  particular 
Perfons  by  Name.  M.  9  G.  2.  Rex  v.  Burrough  of  Oreford  B.  R. 
1737.  was  fo  ;  and  was  a  Crofs  Mandamus,  without  Affidavit. 

And  it  is  rightly  directed  to  Curghey,  by  Name.  H.gG.  2.  B.R. 
Rex  v.  Matthew  Manning,  in  Thetford,  was  directed  to  him  by 
Name :  And  many  other  like  Inftances.  There  was  another, 
which  was  exprefly  directed  to  Lord  Arundel  of  War  dour,  or  to  his 
Steward,  to  hold  a  Court  Leet :  This  was  in  1753  and  1754:  Rex 
v.  Williams  was  the  Name  of  the  Caufe. 

'Their  Mandamus  is  to  the  Corporation  :  Ours  is  under  the  third 
Claufe  of  1 1  G.  1.  c.  4.  and  is  to  be  directed  to  One  particular  Per- 
fon,  viz.  the  Perfon  who  ought  to  hold  the  Court  Leet.  They 
faid,  They  only  wanted  to  be  fecure  of  an  Election  within  the  Tear. 

Lord  Mansfiele — 

The  Queftion  feems  to  be  now  taken  up,  (though  not  before  dis- 
puted,) "  Whether  thefe  Crofs  or  Concurrent  Writs  of  Mandamus 
1  are  to  be  granted  of  Courfe,  without  fome  fpecial  and  particular 
""  Reafon.'*     And  therefore 

I  will 


784  Eafter  Term  32  Geo.  2. 


I  will  confider  it,  upon  the  Precedents ;  upon  the  Circumftances 
of  this  Cafe  j  and  upon  the  Reafon  of  the  Thing. 

The  Priority  of  Application  to  the  Court  for  the  Writ  of 'Mandamus 
to  go  to  an  Election,  is  generally  cafual  and  accidental.  Where,  (as 
in  the  prefent  Cafe,)  it  depends  upon  the  entering  up  the  Judgment 
of  Oufter,  the  profecutor  has  fome  Advantage,  by  knowing  the 
precife  Time  when  the  judgment  of  Oufter  was  figned. 

It  has  been  now  urged,  as  it  feems  to  Me,  from  the  two  Pre- 
cedents of  Oreford,  and  of  Evefiam,  "  That  Crofs  or  Concurrent 
"  Writs  of  Mandamus  to  go  to  Corporate  Elections,  are  to  be  gran- 
"  ted  of  Conrfe."  Thefe  two  Inftances  palTed  without  Argument 
or  Oppofition  :  Whereas  the  two  fubfequcnt  precedents  cited  on  the 
other  Side,  viz.  thofe  of  Scarborough  and  of  Hajlemere,  were  deba- 
ted and  fully  confidered.  And  it  is  not  the  Courfe  of  the  Court, 
(as  the  Mailer  reports  to  Us,)  to  grant  Crofs  or  Concurrent  Writs 
of  Mandamus,  of  Courfe,  without  jpecial  Reafons. 

If  there  is  a  Ground  of  Sufpicion  laid,  "  That  the  Party  firfr.  ap- 
ct  plying  for  fuch  a  Writ  does  not  mean  to  execute  it,"  It  is  reafon- 
able  to  grant  the  Carriage  of  another  Hie  Writ  to  the  other  Side. 
But  here  is  no  fuch  Ground  laid,  nor  is  there  any  Reafon  at  all  to 
fufpect  it :  On  the  contrary,  they  undertake  peremptorily  to  execute 
the  Writ  which  they  have  applied  for.  But  there  is  another  Ground 
bid  in  the  prefent  Cafe,  and  a  very  material  One  too  ;  viz.  a  Doubt 
Whether  they  will  execute  it  effectually  and  legally,  by  directing 
their  Writ  to  the  proper  Perfon.  The  Court  cannot  take  upon  them- 
felves,  previoufly  to  ifluing  the  Writ,  to  determine  "  to  whom  it  fhall 
"  be  directed."  That  may  depend  upon  the  very  Queftion  to  be 
tried.  The  Court  do  not  ufe  to  fpecify  by  Name,  to  'whom  the 
Writ  of  Mandamus  fhall  be  directed. 

If  We  mould  grant  Writs  to  both  Parties,  it  would  occafion  not 
only  double  Expence  and  double  Trouble,  but  double  Elections  :  Which 
would  be  infinitely  inconvenient  to  Corporations,  and  could  not 
be  prevented  under  fuch  double  Writs. 

The  very  Words  of  1 1  G.  I.  c.  4.  (hew  that  it  would  be  deter- 
mining the  Right  before-hand,  if  We  fhould  Order  to  whom  the 
Writ  fhall  be  directed. 

As  to  the  Caufe  of  Sufpicion  here  offered,  The  Affidavits  are  ex- 
tremely loofe,  and  built  upon  mere  Imagination.  Therefore  there 
is  no  fufficient  Ground  for  granting  two  Writs  in  this  Cafe. 

3  Mr. 
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Mr.  Juft.  Denison  concurred  in  general :  And  He  was  particular 
in  declaring  Two  things;  viz.  ift.  That  the  Granting  two  concur- 
rent Writs  of  Mandamus  "  to  go  to  Corporate  Elections,"  is  not  a 
Matter  of  Courfe  to  he  done  without  Special  Reafon ;  And  2dly. 
That  the  Court  are  not  particularly  to  fpecify  "  to  whom  the  Writ 
"  fliall  be  directed."     And  He  mentioned  a  Cafe  of-Rik  V.  Ncrtts. 

Mr.  Juft.  Foster  alfo  concurred.'  He  faid  It  was  at  the  Peril 
of  the  Perfon  who  defires  the  Writ,  to  direct  it  to  a  proper  prefiding 
Officer :  And  He  cited  the  Cafe  of  Carmarthen,  where  the  Court 
would  not  fpecify  in  particular  the  Perfon  to  whom  it  fliould  be  di- 
rected. 

Mr.  Juft.  Wilmot  lilcewife  concurred  clearly,  "  That  it  was 
*'  neither  right  in  iifelf,  nor  the  Praclice  of  the  Court,  to  iikie  Con- 
«'  current  Writs  without  fpecial  Reafon."  And  (o,  He  faid,  were 
the  Cafes  of  Scarborough  and  Hajletnere.  And  here,  He  faw  no 
Ground  of  Sufpicion  "  That  the  hrft  Applier  did  not  mean  to  exe- 
<£  cute  it  fairly." 

And  as  to  the  Court's  giving  particular  Inftructions  about  the  Perfon 
to  whom  the  Writ  fhould  be  directed  ;  it  was  not  ufual,  nor  in  this 
Cafe  proper :  For  it  might  be  in  many  Cafes,  and  would  be  in  this, 
a  Prejudging  the  Right  of  the  Electors,  before  the  proper  Time,  and 
in  an  improper  Marnier. 

Per  Cur.  unanimoufly, 
Rule  discharged. 

l.Uniay   zSth 
May  1759. 

Rex  verf.  Benjamin  Cox  Efq; 

THE  Court  had  granted  a  Rule  for  the  Defendant,  a  Juftice  of 
Peace  for  the  County  of  Middlefex,  to  fhew  Caufe  Why  an 
Information  fhould  not  be  granted  againft  him,  for  refufing  to  re- 
ceive an  Information  regularly  and  duly  laid  before  him  againft  a 
Baker  for  exercifing  his  Trade  on  a  Sunday,  contrary  to  the  Statute 
of  29  Car.  2.  c.  7.  ("  for  the  better  Obfervation  of  the  Lord's 
"  Day;")  Mr.  Cox  Giving  it  as  a  Reafon  for  his  Refufal  "  That 
"  the  Juftices  of  Middlefex  and  of  IVeftminfter  had  come  to  fuch  an 
"  Agreement  amongft  themfelves,  not  to  receive  fuch  Informations." 

They  laid  the  Strefs  of  the  Cafe  upon  the  Juftices  Refufal  to  re- 
ceive the  Information  at  all :  Though, 
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Mr.  Juft.  Foster  on  the  Original  Motion,  thought  that  there  was 
no  Need  to  receive  it,  if  the  Juftice  was  of  Opinion,  upon  it's  being 
opened  to  him,  <c  that  the  Cafe  ftated  to  Him  was  not  an  Offence 
"  within  the  AcL"  And  He  intimated  his  own  Opinion,  pretty  ftrong- 
ly,  "  that  it  was  not  Jo  ;  and  that  it  was  better  that  One  Baker  and 
"  his  Men  mould  ftay  at  Home,  than  many  Families  and  Servants." 
He  faid  He  was  as  much  for  the  Obfervation  of  the  Sabbath,  as  any 
One  :  But  He  did  not  think  a  Pharifajcal  or  a  Jewifh  Obfervation  of 
it  to  be  neceflary. 

Lord  Mansfield  likewife  at  the  fame  Time,  hinted  His  Opi- 
nion "  that  the  Sabbath  would  be  much  more  generally  obferved  by 
"  a  Baker's  ftaying  at  Home  to  bake  the  Dinners  of  a  Number  of 
"  Families,  than  by  his  going  to  Church,  and  thofe  Families  or  their 
"  Servants  ftaying  at  Home  to  drefs  Dinners  for  themfelves." 

However,  They  All  agreed  that  it  would  be  by  no  Means  amifs, 
that  the  Juftices  at  Hicks' s  Hall  fhould  have  an  Opportunity  of  know- 
ing the  Opinion  of  this  Court  upon  this  Subject :  And  (for  that  Pur- 
pofe  principally,  as  it  feemed  to  Me,)  they  granted  a  Rule  to  fhew 
Caufe. 

Mr.  Serj.  Nares  and  Mr.  Stowe  now  (hewed  Caufe;  and  obferved 
that  the  Charge  was  not  for  baking  Bread,  but  for  baking  Puddings, 
Pies,  and  other  fuch  Things  for  Dinner.  And  that  the  Act  of 
29  C.  2.  c.  7.  §  3.  allows  of  dr effing  Meat,  on  a  Sunday,  for  Din- 
ner ;  And  excepts  Works  of  Neceffity  and  Charity. 

And  all  the  Juftices  of  Peace  of  Middlefex  and  Wejlminjler  have 
agreed  that  this  is  not  an  Offence  which  that  Statute  meant  to  pu- 
nifh.  And  this  Gentleman,  Mr.  Cox,  heard  the  whole  Complaint; 
and  then  declared  the  Opinion  of  Himfelf  and  of  his  Brethren, 
"  That  it  was  not  an  Offence  within  the  Meaning  of  the  Aft  of 
'  Parliament  or  any  other  Law:  For  that  He  and  the. other  Jufti- 
ces confidered  it  as  a  Cook's  Shop,  and  as  a  Matter  of  Necrjity, 
and  of  Relief  to  poor  People." 


(C 


Mr.  Norton,  Mr.  Morton,  and  Mr.  AJhurJl  contra,  for  the  In- 
formation, cited  two  Cafes  of  Rex  v.  Serge/on  and  Rex  v.  Daitfon. 

This  does  not  appear,  they  faid,  to  have  been  a  baking  for  the 
Poor  only,  or  for  the  Poor  at  all ;  Which  cannot  be  prefumed  :  So 
that  it  does  not  appear  to  be  a  Work  of  Charity  or  Neceffity.  Nor 
is  it  to  be  ranked  under  the  Appellation  or  Nature  of  a  Cook's 
Shop ;  and  confequently  not  within  the  Provifo  in  the  third  Section. 

2  The 
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The  Words  of  the  Aft  are  "  That  no  Tradefman,  Artificer, 
'*  Workman,  Labourer,  or  other  Perfon  whatfoever,  fhall  do 
"  or  exercife  any  wordly  Labour,  Bufinefs  or  Work  of  their 
"  ordinary  Callings  upon  the  Lord's  Day,  or  any  part  thereof; 
"  (Works  of  Neceffity  and  Charity  only  excepted.") 

-§  3.  "  Provided,  That  nothing  in  this  Aft  contained,  (hall  ex- 

lC  tend  to  the  prohibiting  of  drefTing  of  Meat  in  Families,  or 

"  Drefling  or  Selling  of  Meat  in  Inns,  Cooks  Shops,  or  Viftu- 

**  ailing- Houfes,  for  fuch  as  cannot  otherwife  be  provided." 

Lord  Mansfield — The  Complaint  now  appears  to  have  been 
founded  upon  a  Mifreprefentation  of  the  Faft:  For  the  Affidavit 
charges  this  Juftice  of  Peace  to  have  refufed  receiving  the  Informa- 
tion ;  and  that  He  told  them  the  Juflices  had  come  to  an  Agreement 
*'  not  to  grant  Warrants  againft  Perfons  for  baking  on  a  Sunday:' 
Whereas  it  now  appears  that  He  did  hear  the  Charge  ;  and  that  it 
was  not  baking  in  general  on  a  Sunday  ;  but  baking  Pies  Puddings  and 
Meat  for  Dinner ;  not  faying  a  Word  about  Bread,  which  is  the 
Bufinefs  of  a  Baker's  ordinary  Calling.  And  He  told  them  "  That 
"  this  Sort  of  baking  or  drejjing  Meat  on  a  Sunday  was  not,  in  his 
<l  Opinion  and  in  the  Opinion  of  the  reft  of  the  Juftices,  an  Of- 
<c  fence  within  the  Aft."  I  am  not  fatisfied  that  their  Opinion  was 
wrong.  And  if  he  really  judged  it  not  to  be  within  the  Provifion 
of  any  Law,  and  had  consulted  his  Brethren  who  thought  fo  too, 
the  Court  would  never  grant  an  Information  againft  him ;  even 
though  fuch  Opinion  had  been  erroneous. 

Mr.  Juft.  Denison — This  Court  will  never  grant  an  Information 
againft  a  Juftice  of  Peace  from  a  mere  Error  in  Judgment.  And  He 
declared  that  He  thought  the  Juftices  to  be  in  the  Right  in  their 
Opinion  ;  and  that  this  was  not  a  Cafe  within  the  Meaning  of  the 
Law  :  It  feems  to  be  within  the  Equity,  though  not  within  the 
Words  of  the  Provifo  of  Section  3.  Therefore  the  Rule  ought 
to  be  difchar°;ed. 


'ov 


Mr.  Juft.  Foster  concurred  that  the  Rule  ought  to  be  dis- 
charged. He  was  clear  that  this  Cafe  was  not  within  the  Provi- 
fion of  the  Aft  :  But  it  falls  within  the  Exception  of  Works  of  Ne- 
ceflity  and  Charity,  and  alfo  within  the  Provifo,  as  being  a  Cook's 
Shop.  And  it  is  reafonable  that  the  Baker  fhould  bake  for  the  Poor, 
as  that  a  Cook  fhould  roaft  or  boil  for  them :  There  is  no  Reafon  for 
any  Diftinftion. 

And  as  the  Juftice  has  afted  rightly,  and  alfo  upon  right  Mo- 
tives, the  Rule  ought  to  be  difcharged  with  Co/Is. 

A 
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A  Juftice  of  Peace  has  a  Right  to  judge  for  Himfelf,  Whether  the 
Matter  charged  is  an  Offence  within  the  Law :  And  if  upon  hearing 
the  Charge  opened,  he  thinks  it  not  to  be  an  Offence  within  the 
Law,  he  ought  not  to  proceed  upon  it ;  which  could  be  to  no  Pur- 
pofe  but  merely  to  put  Perfons  to  unneceffary  Trouble  and  Charge. 

Mr.  Jufl.  Wilmot — It  comes  out  now,  that  the  Juftice  did  not 
refufe  to  hear  and  receive  the  Complaint ;  though  when  it  was  open- 
ed to  Him,  he  judged  that  He  ought  not  to  proceed  upon  it.  And  in 
this  He  judged  right :  For  it  is  not  an  Offence  within  the  Provifion 
of  the  Act ;  It  is  particularly  within  the  Equity  of  the  Exception  of 
Cooks  Shops. 

Therefore  I  think  the  Juftice  had  no  JurifdicJion  to  proceed  upon 
the  Complaint.  I  think  that  no  Juftice  of  Peace  ought  to  be  punifh- 
ed  by  an  Information,  for  an  Error  in  Judgment.  But  I  think  that 
the  Juftice  was  in  the  right  in  the  prefent  Cafe :  And  therefore  that 
the  Rule  ought  to  be  difcharged  with  Co/is. 

Per  Cur, 

Rule  discharged  with  Costs. 


Rex  verf.  Inhabitants  of  Nether  Hey  ford. 

TW  O  Juftices  removed  John  Gave  and  Hannah  his  Wife,  from 
Kijlingbury  to  Nether  Heyford :  And  the  Seffions  confirmed 
their  Order. 

It  appeared  upon  the  Special  State  of  the  Cafe,  That  the  Pauper's 
lafl  Service  for  a  Year,  under  a  regular  Hiring  for  a  Year,  was  at  a 
Farm-PIoufe  called  Dirt-Houfe ;  which  the  Pauper  fometimes  faid 
was  in  the  Parifh  of  Nether  Heyford,  and  at  other  Times,  that  it  was 
in  another  Parim  (named  in  the  Order  of  Seffions.)  But  they  ftate 
that  it  lay  in  One  or  the  Other  of  the  faid  two  Parifhes. 

This  Order  was,  by  Confent,  agreed  to  be  too  uncertain  for  the 
Court  to  judge  upon :  And  it  was  ordered,  by  Confent,  that  the 
Matter  fhould  go  back  to  the  Seffions,  for  them  to  ftate,  Which 
PariJJj  the  faid  Dirt-Houfe  ftands  in. 

On  Thurfday  the  ioth  May  1759,  Sir  Richard  Lloyd  moved  to  file 

the  New  Order  of  Seffions,  made  and  returned  purfuant  to  the  lafl 

Rule,  which  was  "  To  enlarge  the  former  Rule  for  fhewing  Cauie 

"  why  the  Original  Order  made  for  the  Removal  of  John  Gare  and 

3  "  Hannah 
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"  Hannab  his  Wife  from  Kiflingbury  in  the  County  of  North- 

"  ampton  to  Nether  Heyford  in  the  fame  County,   mould  not  be 

"  quafhed  ;"  And  alfo  further  Ordered,  "  That  in  the  mean  Time 

"  it  be  referred  back  to  the  Juftices  of  the  Peace  in  and  for  the  faid 

"  County,  to  fettle  the  Fact  particularly,  and  to  ftate  particularly 

"  in  what  Parijh  the  Dirt-Houfe  (mentioned  in  the  faid  Order  of 

"  Seffions)  lies ;  and  afterwards  to  return  the  fame  to  this  Court." 

Which  Motion  was  granted  ;  And  this  Order  of  Return  ordered 
to  be  filed. 

It  was  as  follows  viz. 

In  Purfuance  of  and  Obedience  to  the  Rule  hereunto  annexed, 
This  Court  [the  Seffions]  doth  hereby  certify  That  upon  hearing 
of  the  Appeal  concerning  the  Settlement  of  'John  Gare  and  Hannah 
his  Wife,  at  Epiphany  Seffions,  31  G.  2.  the  Fadt  then  appeared  to 
be,  That  the  faid  John  Gare  was  born  in  Farthingflone  in  the 
County  of  Northampton.  That  before  Michaelmas  1754,  He  was 
hired  for  one  Year  as  a  Servant  to  Edward  Judkins,  who  then  lived 
in  a  Houfe  called  the  Dirt-Houfe  adjoining  to  a  High  Road  lead- 
ing from  Towcefler  to  Daventry :  Which  Year's  Service  the  faid 
John  Gare  performed  at  the  faid  Dirt-Houfe.  That  it  did  not  then 
appear  Whether  the  faid  Dirt-Houfe  was  in  the  Parifh  of  Stow 
Nine  Churches,  or  Nether  Heyford  in  the  County  aforefaid.  That 
he  the  faid  Gare  before  Michaelmas  1756,  was  hired  for  One  Tear 
to  Widow  Blifs  of  Farthing ftone  aforefaid  ;  and  continued  in  her 
Service  until  Five  Weeks  before  Michaelmas  \J$J\  When  with 
his  Miftrefs  Leave,  he  parted  with  her  and  went  to  work  with 
one  Litchfield  a  Farmer  at  Kiflingbury  in  the  County  aforefaid,  and 
flayed  with  Him,  the  faid  Five  Weeks,  at  Kiflingbury.  That 
after  Michaelmas  1757,  the  faid  Gare  went  to  his  faid  Miflrefs 
Blifs  for  his  Year's  Wages :  The  whole  whereof  (he  laid  down  to 
him,  and  He  thereout  voluntarily  deducled  Ten  Shilmtgs  for  his  Five 
Weeks  Abfence ;  being  the  fame  Sum  he  had  earned  and  received 
for  his  Five  Weeks  at  Kiflingbury.  That  the  original  Contract, 
nor  any  New  One,  with  his  Miftrefs  Blifs  was  diffolved  or  made, 
fave  as  aforefaid.  And  that  if  his  faid  Miftrefs  had,  during  the  faid 
five  Weeks,  required  him  to  return  to  her,  He  fhquld  have  fo  done. 
Therefore  this  Court  [the  Seffions]  upon  hearing  the  faid  Apnea!, 
tor  the  Reafons  aforefaid,  did  confirm  the  Original  Order  of  Re- 
moval. 

And  in  further  Purfuance  of  and  Obedience  to  the  faid  Rule, 
This  Court  [the  Seffions]  doth  hereby  further  certify,  That  at  this 
prefent  Seffions,  it  fully  appeared  to  the  Juftices  of  the  Peace  in  the 
laid  Rule  mentioned,  who  were  then  prefent,  on  the  Examination  of 

Part  IV.  Vol.  II.  Nn  Witneffcs, 


790  Eafter  Term  32  Geo.  2. 


Witneffes,  that  the  faid  Dirt-Houfe  lies  and  is  in  the  Parifh  of  Ne- 
ther Heyford  aforefaid,  and  not  in  any  other  Parifh  or  Place. 

Mr.  Caldecctt,  who  moved  to  quafh  thefe  Orders,  owning  that  it 
was  now  clear  that  the  Dirt-Houfe  flood  in  Nether  Heyford,  urged 
that  the  Pauper  had  gained  a  Settlement  by  his  Service  with  the 
Widow  Blifs  at  Farthingftone :  And  He  cited  i  Strange  423.  Rex 
v.  Inhabitants  of  Ifip.  2  Strange  1232.  St.  Peter  in  Sandwich  v. 
Goodneflone. 

Sir  Richard  Lloyd  contra,    infifted  that  the  Pauper's   Contract 
with  the  Widow  Blifs  was  totally  and  abfolutely  diffolved,  by  his 
»  v.  ante,  pa.  parting  from  her  Service  *  Five  Weeks  within  the  Year. 
59210596.    •  Curia  advisare  vult. 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

The  Queftion   turns  fingly  upon  this,  "  Whether  his  Abfence 
"  for  Five  Weeks  was  a  Diffolution  of  the  Contract." 

If  he  had  his  Miftrefs's  Leave,  it  was  not :  If  he  had  it  not,  it 
•was.  And  We  are  All  of  Opinion,  that  it  was  only  an  Abfence 
with  Leave.  For  it  appears  that  both  Parties  confidered  the  Con- 
tract between  them,  as  fubfjling  and  not  diffolved.  He  paid  her 
the  Whole  that  he  had  earned  in  the  5  Weeks  that  he  was  abfent ; 
that  is  He  voluntarily  deducted  it  from  the  Wages  She  laid  down 
to  him  ;  confidering  himfelf  as  her  Servant  during  that  Time  :  For 
otherwife,  the  Deduction  would  not  have  been  a  Deduction  of 
the  particular  Sum  earned  by  him ;  but  a  Dedu&ion  in  Propor- 
tion of  his  whole  Year's  Wages  to  the  Time  of  his  Abfence.  And 
he  looked  upon  himfelf  as  liable  to  be  called  back  within  the  5 
Weeks. 

Therefore  it  was  only  a  Leave  to  be  abfent  for  the  whole  Time, 
or  for  part  of  the  Time,  as  She  mould  call  him  back  fooner  or 
later.  And  as  She  did  not  call  him  back  fooner,  It  was  a  Leave 
for  the  whole  Five  Weeks.  It  is  ftated  that  the  Man  was  willing  to 
have  returned  within  the  5  Weeks,  and  would  have  fo  done,  if  his 
Miftrefs  had  required  him  to  do  it.  And  the  Sum  deducted  was 
not  proportioned  to  the  Time  of  his  Abfence:  Which  would  have 
been  the  Meafure  of  Deduction  if  the  Contract  had  been  confider- 
ed by  them  as  totally  diffolved  and  at  an  End,  when  he  went 
away  from  her.  But  the  paying  her  the  exacl  Sum  that  he  had 
earned,  fhews  that  thefe  5  Weeks  Service  was  treated  by  them  as 
a  Part  of  the  Service  done  to  Her. 

1  And 
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And  it  is  ftated,  "  That  the  Original  Contract  was  not  diflblved, 
"  fave  as  aforefaid." 

Therefore,  upon  the  whole  Circumftances  fpecially  flated,  We 
are  All  of  Opinion  "  That  the  Contract  was  not  diflblved." 

Confequently,  The  Rule  mud  be  made  absolute,  and 
The  Orders  quashed. 


The  End  of  Eafter  Term  1759. 
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Saturja,  1 6th     Rex  verf  Beardmore,  (Under-Sheriff  of  Middlefex) 

June  1759.  J  x 

R.  Attorney  General  had  moved  (on  Monday  the  29th  of 
'January  laft)  for  an  Attachment  againft  Arthur  Beard- 
more,  the  Under-Sheriff,  for  a  Contempt  of  the  Court, 
in  taking  upon  himfelf,  without  any  Pretence  of  Autho- 
rity, to  remit  Part  of  the  Sentence  pronounced  upon  John  Sheb- 
beare  in  Michaelmas  Term  laft :   One  Part  of  this  Sentence  was, 
"  That  the  Defendant  John  Shebbeare  be  fet  in  and  upon  the  Pillory." 

And  feveral  Affidavits  were  then  produced  by  Mr.  Attorney  Ge- 
neral which  were  very  full  in  afferting  "  that  the  Defendant  only 
"  Hood  upon  the  Platform  of  the  Pillory,  unconfined  and  at  his  Eafe, 
"  attended  by  a  Servant  in  Livery,  (which  Servant  and  Livery  were 
"  hired  for  this  Occalion  only,)  holding  an  Umbrella  over  his  Head, 
"  all  the  Time :  But  his  Head,  Hands,  Neck,  and  Arms  were  not 
"  at  all  confined  or  put  into  the  Holes  of  the  Pillory  ;  only  that  he 
"  fometimes  put  his  Hands  upon  the  Holes  of  the  Pillory,  in  order 
"  to  reft  himlelf."  And  it  was  proved  "  that  Mr.  Beardmore  at- 
"  tended  as  Under-Sheriff;  with  his  Wand  -,  and  that  He  treated 
"  the  Criminal  with  great  Complaifance,  in  taking  him  to  and  from 
"  the  Pillory."   ■ 

A  Rule  was  thereupon  to  fhew  Caufe  why  an  Attachment  fhould 
not  iffue  againft  Mr.  Beardmore,  the  Under-Sheriff. 

On  Thurfday  8th  February  1759,  Mr.  Morton,  Mr.  Serj.  Davy, 
and  M.  Howard  {hewed  Cauie. 

Mr.  Beardmore's  Affidavit  fhewed  that  his  officiating  at  all  in  this 
Affair  was  quite  cafml  and  unexpected,  on  a  fudden  Meffage  from 
his  Brother  Under  Sheriff.  It  was  as  full  and  explicit  as  poffible, 
"  That  he  had  no  Sort  of  Drfign  or  Intention  either  direclly  or  indi- 

•«  reclly 
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"  rectly  to  favour  Shebbeare ;  that  he  gave  no  particular  Direction  to 

"  his  Under-Officers  about  it,  but  meant  and  intended  that  this  Sen- 

"  fence  fhould  be  executed  in  the  ujual  and  ordinary  Manner,  a6  other 

"  Sentences  of  the  like  Kind  were  and  ufed  to  be  executed  ;  and  that 

"  He  ftood  at  a  Shop  oppofite  the  Pillory,  during  the  whole  Time, 

"  without  almoft  ever  taking  his  Eyes  off  from  it  during  the  whole 

"  Time,  in  order  to  fee  the  Sentence  properly  executed  ;  and  that 

"  He  would  have  obliged  him  to  ftand  in  what  He,  (Mr.  Beardmore,) 

*'  took  to  be  the  proper  Manner,  if  Sbebbeare  had  offered  to  with- 

"  draw  himfelf  from  fuch  Pofition."     And  He  pofitively  fwore 

"  That  according  to  the  beft  Information  he  could  get,  He  looked 

"  upon  the  Manner  in  which  Shebbeare  ftood,  to  be  the  usual  and 

"  proper  Manner  of  Standing,  purfuant  to  Rules  worded  as  this 

"  Rule  is :  And  that  he  did  according  to  the  beft  of  his  Judgment, 

"  fully  and  duly  execute  the  Judgment  of  the  Court  in  the  ufual 

"  and  common  Manner." 

And  He  produced  14  or  15  Affidavits,  proving  that  the  manner 
in  which  Shebbeare  actually  ftood,  was  with  his  Hands  in  and 
through  the  fmall  Holes,  and  his  Head  and  Face  fully  exposed 
through  (fome  of  them  faid  in  and  through)  the  large  Hole :  And 
that  he  ftood  fo  during  the  whole  Time  that  the  Rule  required 
him  to  ftand. 

And  feveral  of  the  Deponents,  (Sheriff's  Officers  and  Others,) 
fwore  pofitively  that  the  Standing  without  confining  the  Head,  was  the 
ufual  ordinary  Manner  and  had  been  fo  for  30  or  40  Years  in  Mid- 
dle/ex, of  Criminals  ftanding  purfuant  to  Rules  of  this  Kind  ;  and 
that  it  had  been  ufual  in  that  County,  not  to  fatten  or  confine  the 
Head  in  the  Pillory,  for  a  great  many  Tears  backwards,  and  ever 
fince  One  or  Two  Perfons  who  were  locked  down  in  the  Pillory 
had  been  killed :  And  feveral  of  them  particularized  how  much  In- 
convenience might  follow  from  faflening  it  down  upon  the  Head. 
And  two  of  the  Sheriff's  Officers  fwore  "  That  they  always  deemed 
and  conceived  it  to  be  a  full  Execution  of  the  Words  of  the  Rule 
to  ftand  as  this  Man  ftood,  with  the  Hands  in,  and  the  Head  and 
Face  expofed  through  the  Holes  of  the  Pillory. 

But  Mr.  Beardmore  and  his  Counfel  admitted  (or  at  leaft  did 
not  pretend  to  contradict)  that  his  Arms  were  not  put  through  the 
fmall  Holes,  and  that  the  Pillory  was  n ot  ftjut  down  upon  Shebbeare, 
nor  his  Head  abfolutely  thrust  through  it:  Which  the  She- 
riff's Officers  fwore  they  did  not  apprehend  to  be  neceffary  or  ufual, 
unlefs  the  Perfon  was  refractory.  Neither  indeed  was  it  preten- 
ded that  the  upper  Board  of  this  Pillory  was  at  all  let  down  over 
his  Neck. 

Pa  r  t  IV.  Vox.  II.  O  o  Mr. 
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Mr.  Howard  obferved,  (amongfl  other  Things),  that  the  Sentence 
of  quartering  and  burning  the  Bowels  of  Traitors  is  never  ftriclly 
executed,  nor  the  Punifbment  of  burning  in  the  Hand,  which  is  con- 
flantly  and  notorioully  done  in  the  Face  and  with  the  Knowledge  of 
the  judges  themfehes,  with  a  cold  Iron. 

Lord  Mansfield — If  the  Charge  be  true,  it  is  admitted  that  fuch 
a  Difobedience  to  the  Rule  of  the  Court,  by  their  own  Officer,  is 
punifhable  in  this  fummary  Way. 

The  Fact  charged  is  "  That  by  the  Permiffion  and  under  the  In- 
"  fpection  of  the  Under-SherifF,  the  Criminal  flood  upright  and  erect 
"  upon  the  Platform  of  the  Pillory;  and  that  his  Head,  Neck, 
*'  Arms  or  Hands  were  not  put  through  the  Holes  of  the  Pillory; 
"  nor  his  Head  even  inclined  to  it." 

As  to  the  Defence  which  Mr.  Beardmore  has  fet  up, — It  would 
have  been  more  judicious  to  have  made  no  Defence  at  all,  than  fuch 
a  One  as  this.  The  Attempt  to  juftify,  upon  Oath,  the  Offender's 
Standing  Upright,  as  a  Legal  Execution  of  the  Sentence,  is  an  Aggra- 
vation :  It  is  contrary  to  every  Man's  Conviction  ;  And  the  Form  of 
a  Pillory  alone  demonfrrates  what  is  meant  by  being  fet  in,  as  well 
as  upon  it.  The  Offender  was  no  more  in  the  Pillory,  than  the 
Footman  who  flood  by  Him. 

Then  as  to  the  other  Part  of  the  Defence,  the  Ufage — There  is 
not  a  Jingle  Inftance  particularized  or  fhewn  of  this  kind  ;  or  to  prove 
that  there  has  been  fuch  a  Ufage. 

None  of  his  Affidavits  fwear  that  the  Method  now  taken  was  the 
lifual  and  ordinary  Method  ;  though  Two  of  them  fay  they  conceive 
it  to  be  a  full  Execution  of  the  Rule.  They  only  fay  "  that  it  was 
"  not  ufual  or  cuflomary  for  many  Years  backward,  in  Middlefex, 
"  to  faften  or  confine  the  Neck  in  the  Pillory  :"  And  they  give  the 
Rcafon  of  it  too,  and  mention  fome  Inconveniences  oithat  Method. 

One  of  them  fays  that  this  Man  flood  as  he  had  ufually  feen  others 
do  :  But  he  fpecifies  no  Infiances.  Revic,  One  of  the  Perfons  who 
makes  Affidavit,  fays  he  has  known  this  Practice  about  fetting  in  the 
Pillory  40  Years,  having  lived  (o  long  near  Charing  Crofs :  And  he 
never  Jaw  a  Criminal  Jo  publichly  expofed  in  and  upon  the  Pillory  be- 
fore, as  this  Man  was.  To  be  lure,  The  Face  of  a  Man  who  flands 
upright,  is  more  expofed  to  View,  than  his  whofe  Head  is  bent 
down  and  put  in  the  Pillory.  And  therefore,  though  the  Words  of 
the  Affidavit  are  artfully  drawn,  to  convey  another  Meaning  the 
Mental  Refervation  of  the  Swearer  guards  Him  from  Perjury,  fup- 

pofing 
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pofing  the  Facl  to  be  that  He  never  faw  a  Man  fland  upon  the  Pil- 
lory before,  in  the  manner  that  Shebbeare  did. 

So  many  Affidavits,  fo  ftudioufly  and  artfully  penned,  to  be  fafely 
fworn  in  One  Senfe  and  read  in  Another,  are  an  Aggravation. 

And  therefore  the  Rule  ought,  in  my  Opinion,  to  be  made  ab- 
folute. 

•  Mr.  Juft.  Denison  concurred. 

Nothing  imports  Us  more,  than  to  fee  that  the  Judgments  of 
the  Court  be  duly  executed. 

Now  no  Minifterial  Officer,  or  any  One  that  has  feen  a  Pillory, 
can  doubt  about  the  Meaning  of  fetting  a  Criminal  in  the  Pillory. 
The  very  Form  of  the  Pillory  fliews  what  it  muft  mean.  And  it 
cannot  be  pretended  that  Standing  erefi  upon  the  Pillory,  is  being 
let  in  it. 

If  there  had  been  fuch  a  Ufage  in  Middle/ex,  it  was  high  Time 
to  put  a  Stop  to  it.     But  here  is  no  fuch  Ufage  proved. 


Therefore  the  Under-Sheriff  ought  to  anfwer  upon  Interrogato- 


ries. 


Mr.  Tuft.  Foster  concurred  :  And  He  confidered  this  Affair,  as 
highly  concerning  the  Honour  and  Dignity  of  the  Court,  and  the 
effectual  Execution  of  Juftice.  Mr.  Beardmore  cannot  think,  nor 
will  he  venture  to  fay,  upon  his  Examination  on  Interrogatories, 
"  that  this  is  the  ufual  Method  of  putting  Offenders  in  the  Pil- 
"  lory." 

Mr.  Juft.  Wilmot  alfo  concurred  that  this  Inquiry  was  a  Mat- 
ter of  the  higheft  Importance  to  the  Honour  of  the  Court,  and  the 
due  Execution  of  the  Sentence  on  Offenders ;  and  that  this  Offence 
is  of  the  moft  pernicious  Tendency  ;  Nothing  being  of  worfe  Coq- 
fequence,  than  that  an  Officer  of  the  Court  fhould  combine  with  a 
Criminal  to  fruftrate  the  Sentence  of  the  Court. 

He  mentioned  a  Paffage  that  occurred  to  him  upon  this  Occa- 
fion,  which  He  remembered  to  have  met  with  in  the  Year-Books, 
and  which  is  quoted  in  the  Mayor  of  Oxford's  Cafe  in  Palmer  454  : 
Where  the  Reafon  given  in  the  Record,  for  the  Plaintiff's  recovering 
a  large  Sum  in  a  Special  Adtion  againft  the  Defendant  for  beating 
him,  being  his  Adverfary's  Attorney,  was  "  Quia  the  Defendant, 
"-  quantum  in  fe  fuit,  non  permiiit  Regem  regnare."     And  it  may 

be 
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be  at  leaft  faid,  with  as  much  Propriety,  of  this  Under- Sheriff  in 
the  prefent  Inftance,  "  that  quantum  in  fe  fait,  non  permifitRe- 
"  gem  regnare." 

And  He  expreflly  declared  "  that  in  Order  to  execute  the  true  In- 
"  tent  and  Meaning  of  this  Rule,  the  Head  and  Hands  ought  to  be 
"  in  and  through  the  Pillory,  and  remain  fo  during  the  whole 
"  Time:' 

Mr.  Beardmore  does  not  fwear  that  he  ever  faw  a  Sentence  exe- 
cuted in  this  Manner :  Nor  do  his  Affidavits  fpecify  any  Inftance 
of  it.  He  inquired  into  the  Manner  of  executing  the  Sentence, 
only  in  order  to  elude  it :  No  Man  could  doubt  how  it  ought  to  be 
executed. 

I  think  his  Defence  makes  his  Cafe  worfe,  rather  than  mends  it. 

Therefore  He  was  clearly  of  Opinion  with  His  Lordftiip  and  the 
Reft  of  his  Brethren,  "  that  the  Attachment  mould  hTue  againft 
"  Mr.  Beardmore." 

And  the  whole  Court,  Each  refpeftively,  commended  Mr. 
Attorney  General  for  bringing  this  Complaint  before  them ;  as  the 
Honour  and  Dignity  of  the  Court,  and  the  End  and  very  Eflence 
of  Juftice  were  i'o  materially  concerned  in  the  due  and  regular  Exe- 
cution of  their  Sentences. 

Per  Cur.  unanimoufly,  Rule  for  the  Attachment  made  abfolute. 

On  the  Monday  following,  (viz.  12th  February  1759,)  the  De- 
fendant appeared  and  gave  Bail  to  anfwer  Interrogatories  j  and  was 
fworn  to  make  true  Anfwer  thereto. 

N.  B.  He  had  given  Notice  "  that  he  would  come  in  and  con- 
"  fefs  the  Contempt,  and  fubmit  directly  to  the  Judgment  of 
"  the  Court."  But  this  Notice  was  withdrawn  ;  his  Counfel 
being  fatisfied  that  this  could  not  be  done  within  the  Courfe  of 
the  Court ;  efpecially  as  this  was  not  a  mere  fingle  Facl;,  but 
a  complicated  Charge,  arifing  from  feveral  Circumftances." 

Lord  Mansfield  faid  they  were  certainly  right  in  withdrawing 
their  intended  Motion. 

And  Mr.  Morton,  of  Counfel  for  the  Defendant,  faid  that  this 
fame  thing  was  formerly  attempted  in  Dr.  Colebatche's  Cafe  (who 
would  immediately  have  come  in  and  fubmitted  to  the  Judgment 
of  the  Court :)  But  he  wa.s  obliged  to  be  examined  upon  Interroga- 
tories. 

1  The 
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The  Defendant  accordingly  gave  Bail,  (Himfelf  in  200/.  and 
Each  of  his  two  Sureties  in  100/.)  to  appear  and  anfwer  to 
Interrogatories :  And  then  was  fworn  to  make  true  Anfwer  to 
fuch  Interrogatories  as  fhould  be  exhibited  againft  him. 

And  after  having  been  examined,  the  Interrogatories  and  Exami- 
nation were  referred  to  me,  as  ufual :  And  I  made  my  Re- 
port. The  Examination  was  much  to  the  fame  Effect  as  his 
Defence  upon  his  Affidavits.     And  the  Rule  was  as  follows — 

Saturday  next  after  the  Morrow  of  the  Afcenfion  &c.  32  G.  2. 
(26th  May  1755.) 
Upon  hearing  the  Report  of  James  Burrow  Efq;  Coroner  and 
Attorney  of  this  Court,  It  is  adjudged  by  this  Court,  "  That  the 
"  Defendant  is  in  Contempt :"  It  is  thereupon  Ordered  "  That  he  be 
"  committed  to  the  Cuftody  of  the  Marfhal  of  the  Marjhalfea  of  this 
"  Court."  But  by  Confent  of  his  Majefty's  Attorney  General,  It  is 
Ordered  that  the  faid  Defendant  be  continued  upon  his  Recognizance ; 
And  that  he  the  faid  Defendant  do  perfonally  appear  in  this  Court  . 
on  the  fecond  Day  of  next  Term,  to  receive  the  Judgment  of  this 
Court.  It  is  thereupon  further  Ordered  that  he  the  faid  Defendant' 
be  now  difcharged  out  of  the  Cuftody  of  the  faid  Marfhal. 

The  Defendant  now  perfonally  appearing  in  Court  purfuant  to  the 
laft  Rule- 
Mr.  Juft.  Denison  pronounced  the  Sentence. 

He  firft  expatiated  upon  the  Offence.  In  doing  which,  He  de- 
clared, that  it  was  at  the  Sheriff's  Peril,  to  execute  the  Rule  of  the 
Court  in  a  proper  Manner ;  And  that  no  One  could  poflibly  doubt 
that  the  Suffering  a  grofs  Offender,  an  infamous  Libeller  of  the  King 
and  Government,  to  ftand  in  Triumph,  erect  upon  the  Pillory,  with 
a  Servant  holding  an  Umbrella  over  his  Head,  inftead  of  Standing 
with  his  Head  in  the  Pillory,  by  way  of  Difgrace  and  Ludibrium 
(which  is  the  Intent  of  this  kind  of  Punifhment,)  was  a  highly 
improper and  infufficient  Manner  of  executing  this  Rule  of  the  Court. 

After  which,  He  gave  the  Sentence  upon  the  Defendant  Beard- 
more,  for  this  his  Contempt ;  viz. 

To  pay  a  Fine  of  50  /.  and  to  be  *  committed  to  the  Cuftody  »  He  was  ftill 
of  the  Marfhal,  for  2  Months,  and  till  the  Fine  fhall  be  Under-sheriff 

paid.  atth.sT.me. 

Part  IV.  Vol.  II.  Pp  Rex 
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juc/jay  i9th  Rex  s^ryC  Mayor  and  "[urates  of  Rye. 

June  1759. 

SIR  Richard  Lloyd  mewed  Caufe  why  an  Attachment  mould  not 
iflue  againft  the  Mayor  and  Jurates,  for  not  returning  a  ilfo;/- 
</tfW7«.f  directed  to  them  ;  commanding  them  "  to  admit  and  fwear 
"  Edwin  Wardroper  into  the  Office  of  One  of  the  Jurates  of  that 
"  Corporation  j  or  to  (hew  Caufe  why  they  refufe  to  admit  him." 

His  Caufe  was,  "  that  it  was  not  poffible  for  them  jointly  to  make 
"  any  Return  at  all."  For  the  Mayor  claims  a  fole  and  exclufive  Right 
to  nominate  this  Jurate ;  And  the  Jurates  deny  that  the  Mayor  has 
any  fuch  fole  and  exclufive  Right :  So  that  it  is  impoffible  for  the 
Mayor  and  Jurates  to  join  in  any  Return  ;  unlefs  either  the  One  or 
the  Other  fhould  give  up  the  Right  which  they  infift  upon.  The 
Jurates  would  return  "  Non  fuit  eleSius :"  But  the  Mayor  refufes 
to  join  in  this  Return  ;  becaufe  He  fays  that  the  Jurate  is  duly  cho- 
fen ;  And  the  Jurates  can  not  Jorce  him  to  join  in  their  Return. 
Therefore  it  would  be  hard  to  puni(h  the  innocent  promifcuofly  with 
the  guilty. 

Sir  Richard  was  for  the  Jurates ;  and  he  offered  to  put  the  Right 
into  any  Method  of  Trial :  But  He  faid  they  could  not  give  up  their 
Franchize.  It  may  be  tried,  either  upon  a  Return  of  "  Non  fuit 
"  eleHus"  or  upon  a  feigned  IfTue.  We  are  not  perverfe  and  ob- 
ftinate  ;  but  lie  under  a  real  honeft  Difficulty :  We  cannot  pay  Obe- 
dience to  the  Writ,  confidently  with  our  Oaths. 

And  an  Attachment  will  anfwer  no  End  or  Purpofe:  For  if  an 
Attachment  fhould  go,  and  the  Defendants  fhould  be  examined  upon 
Interrogatories,  it  would  come  out  to  be  a  mere  Queftion  of  Right. 

Note — The  Right  claimed  by  the  Mayor  was  "  to  fill  up  the  Va- 
"  cancy  of  Jurates  happening  during  his  Year,  generally  :"  But 
the  Jurates  deny  that  the  Mayor  has  fuch  a  Right,  generally ; 
though  they  admit  that  he  has  it  upon  the  fngle  Day  of  his 
Election,  but  not  afterwards,  (as  they  alledge.) 

It  ended  in  a  Rule  by  Confent,  to  try  the  Right  in  a  feigned  Ifiue, 
at  the  Sittings  after  this  Term,  for  Middlefex;  on  the  Queftion — 
"  Whether  Edwin  Wardroper  was  duly  elected,  or  not:"  And  fur- 
ther, that  the  Books  fhall  be  infpected,  and  Copies  taken  &c ;  and 
the  Books  themfelves  produced  at  the  Trial,  on  proper  Notice  &c; 
and  that  the  Party  who  (hall  prevail,  may  be  at  Liberty  to  enter  up 
his  Judgment  as  of  this  Term. 

V.  6  Mod. 
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V.  6  Mod.  152.  Domina  Regina  v.  Chapman ,  late  Mayor  of  Bath: 
(7th  Point.)  Comber b.  273'  Cafe  of  New  Sarutn.  Rex  v.  Church- 
Wardens  and  Overfeers  of  &.  Chad's,  H.  8  G.  2.  JB.  #.  reported  in 
Lucas  56. 

Prifoners  Cafe.  #w**/fey 

J  20th  /«»« 

>7S9- 

LORD  Mansfield  declared  it  was  the  Opinion  of  All  the 
Judges,  upon  a  Confutation  had  amongft  them,  "  That  the 
"  late  Adl  of  2  G.  2.  <:.  22.  (for  the  Relief  of  Infolvent  Debtors  with 
"  refpedl  to  the  Imprifonment  of  their  Perfons)  being  expired,  No- 
"  thing  further  can  be  done  upon  that  Adl :  But  that  they  are  with- 
1  in  the  Provifion  of  the  new  Adl." 

And  the  Court  declared  to  thofe  now  prefent  in  Court,  That 
they  muft  immediately  give  Notice  purfuant  to  the  *  new  Adl :  For  »;2c.:.(, 
that  this  new  Adl  requires  14  Days  Notice ;  And  there  are  only  14  28-  §  «3- 
Days  of  the  Term  now  remaining. 

Mr.  Juft.  Denison  obferved  that  the  Judges  came  to  a  like  Re- 
folution  upon  the  Expiration  of  the  former  Act,  as  they  are  come  to 
now.     [V.  ante  747,  748.] 

Note — That  Act  of  2  G.  2.  c.  22.  was  a  temporary  Act :  Which 
was  explained  and  amended  by  an  Adl  of  3  G.  2.  c.  27.  and 
continued  by  8  G.  2.  c.  24.  and  14  G.  2.  c.  34.  (which  per- 
petuates the  Claufe  of  fetting  -j-  mutual  Debts  One  againft  the  +  See  this 
Other ;)  and  again  amended  and  continued  by  21  G.  2.  c.  3  3 .  ?oint  £f  J""" 
and  finally  revived  and  continued  by  29  G.  2.  c.  28.  until  the  taai  Debts, 
jirft  Day  of  June  1759.  So  that  this  Adl  expired  on  the  \Jl  ofandtheieAas 
June.  But  the  late  Adl,  of  ||  laft  Sefllon,  does  not  commence  °f  2J*  *£• 
till  the  15th  of  the  fame  June.  Confequently,  there  is  a  Chasm  that  of  8,  9 
of 14  Days.  ¥:*•*!« 

■',,•'  $  8.  moll  fully 

clearly  and  fatisfaftorily  explained  by  Lord  Mansfield,  Toft  28th  November   1759.    Young  v.  Diego  Arines. 
j|  32  G.  2.  c.  28. 

Rex  verf.  Robert  Robinfon,  Clerk.  J*^ 

THIS  was  a  Motion  in  Arrejl  of  Judgment,  upon  an  Indict- 
ment againft  the  Defendant  for  refufing  to  obey  an  Order  of 
the  General  Quarter  SeJJions  for  the  County  of  Stafford  made  upon 
him  for  his  keeping  and  maintaining  James  and  Peter  Robinfon  his 
two  Infant  Grand  Children :  In  which,  the  Breach  was  laid  accor- 
ding to  43  Eliz.  c.  2.  §  7. 

1  It 
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It  came  on  no  lefs  than  four  Times  before  the  Court. 

The  Indictment  recites  an  Order  of  SefTions  made  on  the  nth  of 

'January  1757,   30  G.  2.  *  directing  "  That  the  Defendant  Robert 

«  N.  B.  The  "  Robinfon  fhould,  from  the  Date  thereof,  Weekly  and  every  Week 

?hedeD«theof "  Pay  or  caule  t0  be  Paic*  unt0  me  0verl"eer  °f  tne  Poor  of  the  Pa- 
the  Father  of  "  rim  of  I  Vat  erf  a  I  for  the  Time  being,  the  Sum  of  2s.  for  the  Re- 
thefe  Child-  «  lief  and  Maintenance  of  his  faid  Grand-child  James  Robinfon ; 
bdn'g  defti-  "  an(^  tne  like  Sum  of  2s.  for  the  Relief  and  Maintenance  of  his 
tute  of  Sub-  "  faid  Grand-child  Peter  Robi?ifon ;  and  to  continue  fuch  refpective 
ComCiainthoef  "  Payments  until  further  Order."  With  which  Order  the  Defen- 
ce Parifh ;     dant  was  duly  and  legally  ferved,  on  21ft  of  the  fame  January. 

the  Ability  of 

!herGtomat.  And  the  CharSe  Is>  "  That  the  Defendant  not  regarding  the  faid 
tain  them ;  "  Order  nor  the  Laws  and  Statutes  of  this  Realm  relating  to  the  Re- 
and  other  <e  Hef  0f  the  Poor  of  this  Kingdom,  did  not  on  21ft  January,  30  G. 
dado"  for  "  2-  nor  hath  fince  the  Date  of  the  faid  Order,  Weekly  and  every 
fuch  an  Or-  "  Week  or  otherwife  howfoever,  paid  or  caufed  to  be  paid  unto  the 

th?  Fadb,hat  "  °verfeer  °f  the  Poor  of  the  faid  Parifh  of  IVaterfal  for  the  Time 

were,  by  pro  "  being,  either  the  faid  Sum  of  2s.  for  the  Relief  and  Maintenance 

per  Evidence,  "  of  the  faid  James  Robinfon,  or  the  like  Sum  of  zs.  for  the  Relief 

peVt^thT"  "  and  Maintenance  of  the  faid  Peter  Robinfon,  or  any  Part  of  either 

juftices  at      "  of  the  faid  Sums ;  nor  hath  he  the  faid  Robert  Robinfon,  at  any 

Seffions.         "  -y/ime  or  Times  from  or  fince  the  Date  of  the  faid  Order,  relieved 

"  maintained  or  provided  for  them  the  faid  J.  R.  or  P.  R.  or  either 

"  of  them,  according  to  Law  ;  But  he  the  faid  R.  R.  upon  the  faid 

"21ft  Day  of  January  30  G.  2.  and  continually  afterwards,  until 

"  the  Day  of  the  taking  the  Inquifition,  unlawfully  wilfully  obfti- 

cc  nately  and  contemptuoufly  did  and  yet  doth  negleB  and  refufe 

"  to  pay  or  caufe  to  be  paid  unto  the  Overfeer  of  the  Poor  of  the 

"  faid  Parifh  of  Waterfaliox  theTime  being,  Weekly  and  every  Week 

"  from  the  Date  of  the  faid  Order,  the  faid  feveral  and  respective 

"  Sums  abovementioned  contrary  to  the  Purport  and  Direction  of  the 

"  faid  Order,  and  in  manifeft  Breach  and  Contempt  of  the  fame  j 

"  To  the  great  Damage  of  the  Inhabitants  of  the  faid  Parifh  of  Wa- 

"  terfal,  To  the  evil  and  pernicious  Example  of  all  Others  in  the 

"  like  Cafe  offending  ;  and  alfo  againft  the  Peace  of  our  faid  Lord 

"  the  King  his  Crown  and  Dignity." 

The  Indictment  was  found  at  a  Quarter  Seffions  holden  the  12th 
of  July  31  G.  2. 

On  Monday  jth  February  1759,  Mr.  Morton  moved  in  Arrefl  of 
Judgment — 

This 
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This  is  a  *  new  Offence,  with  a  particular  Penalty :  And  Seftion  Objeaion. 
I  ith  of  43  .E//z.  <r.  2.  prefcribes  a  very  fummary  Method  of  reco-       "  a£'x  *' 
verino- the  Penalty.     Therefore  'tis  not  indi Stable.     6  ikW-86.  Wat-  Wrigbtjijtoi, 
fon's  Cafe,  and  Cafile's  Cafe;  andCro.  >r.  643.  Caftle'%  Cafe  :  Both  £  J75*^ 
which  Cafes  are  exprefs,  "  that  where  a  Statute  creates  a  wew  O/^  s.'p! 
"  fence,  and  gives  ^particular  Penalty,  the  Party  (hall  ;z&?  be  punifh- 
"  ed  by  IndiStment."     Now  here,  the  7th  Section  gives  a  particular 
Penalty,  viz.  "  Upon  Pain  that  Every  One  of  them  mall  forfeit  20J. 
"  for  every  Month  which  they  mall  fail  therein  :"  And  the  1  rth 
Section  directs  how  that  Forfeiture  fhall  be  levied  and  emlpoyed. 

But  it  being  litigated  by  the  Other  Side,  previoufly  to  their  fliew- 
ing  Caufe,  "  Whether  the  Motion  in  Arrejl  of  Judgment  was  made 
"  within  Time  " 

The  Secondary  certified,  (on  Thurfday  the  3d  of  May  laft,)  And 

The  Court  then  held,  (notwithftanding  the  Cafe  in  1  Salk.  7S, 
"The  Queen  v.  Darby,  which  feems  contrary,)  tc  That  a  Motion  in 
'*'  Arreft  of  judgment  may  be  made  (on  the  Crown  Side)  at  any 
"  Time  before  Sentence  pronounced."  For  that  the  Judgment 
figned  in  the  Office  is  only  an  interlocutory  Judgment ;  And  the 
Award  "  quod  capiatur"  is  only  to  bring  the  Defendant  in,  to  re- 
ceive the  final  Judgment  or  Sentence  of  the  Court j.  but  is  not  the 
final  Judgment  itfelf. 

They  obferved  that  the  Judgment  in  Darby's  Cafe,  in  Sa/keld  78. 
is  there  faid  to  be  a  "  Capiatur  pro  fine ;"  and  the  Capias  there  ifiued 
•might  poffibly  be  for  the  Fine,  after  a  final  Judgment. 

As  to  the  Objection  in  Arreft  of  Judgment,  It  was,  for  the  pre- 
sent, Adjourned. 

On  the  Monday  following,  Mr.  Aflon,  fupported  by  Mr.  Gilbert, 
fhewed  'Caufe  why  the  Judgment  againft  the  Defendant  fhould  not 
be  arretted. 

They  did  not  difpute  the  Rule  laid  down  in  Cafile's  Cafe  ;  But 
denied  that  here  was  a  particular  Penalty  prefcribed  by  this  Act  of 
43  Eliz.  c.  2.  §  7.  And  .cited  2  Hawk.  P.  C.  c.  25.  §  4.  pa.  211. 
from  whence  they  endeavoured  to  prove  that  An  Indictment  is  not 
excluded  unlefs  it  be  fo  particularly  exprejfed  in  the  Act  of  Parliament. 

They  urged  That  an  Indictment  is  the  proper  Remedy  for  dif- 
obeying  an  Order  of  Seffions.  And,  in  the  prefent  Inftance,  they 
faid,  the  Remedy  given  by  the  Act  of  43  Eliz,  is  inadequate:  For 

Part  IV.  Vol.11.  Qjl  the 
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the  Child  may  die  within  the  Month ;  And  the  Forfeiture  is  only 
20  j.  for  ewry  Month  that  they  (hall  fail.  Another  Reafon  why  an 
Indictment  is  not  excluded,  is  becaufe  if  the  Party  liable  fhould  re- 
move out  of  the  County,  the  Remedy  given  by  the  Statute  would  be 
of  no  EfecJ.  And  here,  the  Defendant  in  Faft  did  remove  out  of 
the  County.  They  remarked  that  the  Cafe  in  5  Mod.  329.  and 
2  Salk.  474.  S.  C.  Rex  v.  Tumock  or  Turner  was  exactly  fuch  an 
Indictment  as  this :  And  no  fuch  Objection  was  there  made  j  but  it 
was  quafhed  upon  One  of  quite  another  kind,  (namely,  the  Omif- 
fion  of  the  Word  "  Quarteriali.") 

*  v.Foft  soj.  The  Cafe  of  *  Rex  v.  Davis,  M.  28  G.  2.  B.  R.  proves  "  that  an 
s.C.  cited  at  <c  Indjftment  will  lie,  where  the  Remedy  is  not  adequate."  (That 
was  an  Indictment  againft  a  Parifh  Officer,  for  refuting  to  receive 
\v.Poft%ox,.  a  Pauper  regularly  fent  to  his  Parifh.)  Rex  v.  Boys,  -f  P.  26  G.  2. 
s.c.  cited  at  1753,  B.  R.  proves  the  fame  Thing. 

And  here  is  no  particular  Mode  prefcribed  how  the  Penalty  is  to 

11  v.  $  nth,   be  ||  levied.     And  the  Forfeiture  is  not  given  by  way  of  Execu- 

which  direfls  tion ;  but  in  the  Nature  of  a  new  Judgment.     Here  is  no  Remedy 

"wih6'/)6    at  a^'  B'ven»  m  ^"ale  f^e  Difobedience  be  in  the  Payment  for  three 

pcfsIdSaie;  Weeks ;  being  only  fo  much  per  Month. 

or  in  defeS 

thereof,  the  Offender  to  be  committed  without  Bail  or  Mair.prize,  till  the  Forfeitures  mail  be  fatisfied 

and  paid." 

•But  fee  the  2  Hale's  H.P.C.  171.  fays  "  That  if  there  be  a  prohibitory 
thTSnf61""  C!aul'e>  an  Indidtment  will  lie,  Upon  the  prohibitory  Claufe."  * 

Book — 

"  That  if  the  An  Indictment,  fit  muft  be  agreed,)  would  not  lie  upon  the  Sta- 
prohibitory,  tute  >  becaufe  it  gives  a  particular  Remedy.  But  yet  the  Statute 
the  particular  does  not  take  away  the  Common  Law  Remedy:  And  the  ra- 
Remedy  only  tner    as  tn;s  Remedy,  prefcribed  by  the  Act,  is  not  an  effectual  and 

can  be  pur-         ,    '  _  ' '    r  J  *" 

fued."  adequate  One. 

This  is  an  Indictment  at  Common  Law,  for  difobcying  an  Order  of 
Seffions ;  not  an  Indictment  upon  the  Statute,  for  this  particular 

Offence. 

Mr.  Morton  contra,  in  Reply,  cited  7  Co.  36.  a.  where  it  is  faid 
'  That  an  Act  of  Parliament  which  gives  a  Penalty,  ought  only  to 
'  be  followed,  in  the  Profecution  and  levying  of  it." 

And  this  Aft  fpecifles  the  Remedy,  as  well  as  makes  the  Of- 
fence. This  is  a  fummary  Law  ;  and  is  directory,  "  to  pay  fuch  a 
"  Sum  as  the  Juftices  (hall  alTefs."  And  the  Remedy  is  adequate. 
The  Defendant  does  not  appear  to  be  removed  out  of  the  County : 
This  is  only  aflerted,  not  proved.     As  to  the  fmall  Space  of  Time 

within 
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within  the  Month,  no  Penalty  at  all  is  incurred,  till  there  is  a 
Month's  Neglect :  It  was  not  the  Intention  of  the  Statute  to  inflidt 
any,  till  after  a  Month's  Failure  of  Compliance  with  the  Order. 

Cur.  advis'. 

The  Court  having  taken  fome  Time  to  confider  it, 

Lord  Mansfield  now  delivered  their  Opinion. 

The  Objection  to  this  Indictment  is,  "  That  the  Offence  is  not 
"  indictable ;  becaufe  the  Act  of  Parliament  has  *  pointed  out  a  •  /'.  j  7,  y 
"  particular  Puni/hment  and  a  fpecifc  Method 'of  recovering  the  «»• 
"  Penalty  which  it  inflicts." 

The  Rule  is  certain,  "  That  where  a  Statute  creates  a  new 
"  Offence,  by  prohibiting  and  making  #«lawful  any  Thing  which 
"  was  lawful  before ;  and  appoints  a  fpecifc  Remedy  againft  fuch 
"  new  Offence,  {not  antecedently  unlawful,)  by  a  particular  Sane- 
"  tion  and  particular  Method  of  Proceeding,  that  particular  Me- 
"  thod  of  Proceeding  muft  be  purfued,  and  no  other."  And  this 
is  the  Refolution,  jn  Ca/lle's  Cafe,  Cro.  Jac.  643. 

But  where  the  Offence  was  antecedently  punifhable  by  a  Com- 
mon-Law Proceeding,  and  a  Statute  prefcribes  a  particular  Remedy 
by  a  Summary  Proceeding,  there  Either  Method  may  be  purfued, 
and  the  Profecutor  is  at  Liberty  to  proceed  either  at  Common  Law, 
or  in  the  Method  prefcribed  by  the  Statute  ;  becaufe  there  the  Sanc- 
tion is  cumulative,  and  does  not  exclude  the  Common  Law  Pu- 
nifhment.  1  Salk.  45.  Stephens  v.  Watfon,  was  a  Refolution  upon 
thefe  Principles:  In  that  Cafe,  \  Keeping  an  Alehoufe  witnoutp0Jtflof,td 
Licence  was  held  to  be  not  indictable,  becaufe  it  was  no  Offence  at 
Common  Law ;  and  the  Statute  which  makes  it  an  Offence,  has 
made  it  punifhable  in  another  Manner. 

There  was  a  Cafe  in  this  Court  in  M.  28  G.  2.  Rex  v.  Davis,  In 
Arreft  of  Judgment  upon  an  Indictment  againft  the  Defendant, 
Overfeer  of  the  Poor  of  the  Parifh  of  St.  Peter  ad  Vincula  within 
the  Liberty  of  the  Tower  of  London,  for  refilling  to  receive  and 
provide  for  Hannah  Gothridge,  a  Pauper  removed  to  that  Parifh  by 
an  Order  of  two  Juftices  made  by  Virtue  of  13,  14  C.  2.  c.  12.  by 
which  Act  the  juftices  are  impowered  to  remove  a  Pauper  to  the 
Place  of  his  laft  legal  Settlement.  But  there  is  no  Provifion  by 
that  Act,  to  punifh  the  Officer,  in  Cafe  he  refufes  to  receive  the 
Pauper :  So  that  the  only  Remedy  was  at  Common  Law,  to  indict 
him.  Afterwards,  by  3,  4  W.  &  M.  c.  11.  It  is  enacted,  that  if 
an  Officer  refufe  to  receive  a  Perfon  removed  by  an  Order  of  two 
Juftices,  he  fhall  forfeit  5/.  to  be  recovered  in  a  fummary  Way. — 
1  It 
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It  was  objedled,  "  that  this  was  a  Matter  not  indictable,  becaitfe  it 
"  was  a  New  Offence  created,  and  a  particular  Method  appointed 
"  -by  this  lad-mentioned  Act."  On  the  other  hand  it  was  faid 
,c  that  notwithstanding  the  Remedy  given  by  the  laft-mentioned 
"  Acl,  the  Common  Law  Remedy,  by  Indictment,  remains ;  and 
ct  the  Officer  of  the  Poor  may  be  proceeded  againft  either  way." 
The  Court  held  the  Offence  to  be  indictable,  and  difchar^ed 
the  Rule  to  fhevv  Caufe  why  the  Judgment  mould  not  be  arrefted : 
For  they  held  the  Offence  to  have  been  indictable  after  the  Act  of 
'  13,  14  C.  2.  c.  12.  and  confequently  not  a  new  Offence  originally  cre- 
•v.  Rex  v.   ated  by  the  3,  4.W.  &  M.  c.  11.  * 

Boyall,    Tr. 

■JJg.zB.R.      So,  in  the  prefent  Cafe,  a  Remedy  exifted  before  the  Statute  of 

2d  July  1759.  43  Eliz :  For  Difobedience  to  an  Order  of  SeJJions  is  an  Offence  in- 

a °\\  fii     j  disable  at  Common  Law.     Here,  the  Relief  is  to  be  affeffed  and  di- 

mi nation  to    reefed  by  Order  of  SeJJions :  And  a  particular  Proceeding,  in  a  fum- 

£e* v-  Da™!-  mary  way,  is  prefcribed  by  the  Act,  as  a  particular  Sanction  and 

Method  of  Punifhment,  in  cafe  of  Failure.     But  it  is  to  be  pre- 

fumed  that  the  Legiflature  then  knew  and  xcnfidered  "  that  Difobe- 

1 '  dience  to  an  Order  of  SeJJions  was  an  OJJence  indictable  at  Common 

"  Law."     So  that  they  muff  have  intended  that  there  fhould  be, 

and  there  actually  are  two  Remedies  in  the  prefent  Cafe :  One, 

To  proceed  by  way  of  Indictment  for  dif obeying  the  Order,  where 

the  Weekly  Payment  is  neglected  or  refufed  to  be  made;   The 

•Other,  to  dijlrain  for  the  20  s.  Penalty,  after  the  Expiration  of  the 

Month. 

The  former  Method  has  been  taken,  in  the  prefent  Cafe :  And 
-there  is  no  Doubt  but  that  an  Indictment  will  lie  for  dijbbeying  an 
Order  of  SeJJions. 

•t  P. P°ft  •  But  -f-  notwithstanding  that  here  are  two  Remedies  given;  Yet, 
it  would  be  extremely  oppressive  to  take  the  Remedy  by  Indictment, 
if  there  are  no  Circumftances  which  objlrnbt  the  Proceeding  in  the 
fhorter  way  of  finn mary  Remedy :  This  would  indeed  be  very  wrong 
and  unreasonable,  where  the  fummary  Remedy  can  be  put  in 
Practice. 

But  in  fome  Cafes  it  may  be  impracticable  to  proceed  in  the  fum- 
mary Method,  by  way  of  Diftrefs :  As  if  the  Party  upon  whom  the 
Order  is  made,  be  gone  out  of  the  County,  (which  is  faid  to  be  the 
Cafe  here.;)  In  which  Cafe,  the  Penalty  cannot  be  levied  by  DiJ- 
trejs  and  Sale,  nor  the  Offender  committed  by  the  Juftices. 

And  there  may  alfo  be  a  Difobedience  to  the  Order  even  before  the 

Month  is  out:   And  the  Forfeiture  is  only  20  s.  for  every  Month 

which  they  fhall  fail.     However,  that  would  be  too  fever v,  To  in- 

2  <h.<a 
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d\&  for  Disobedience  to  the  Order,  with  fuch  -uvy  jrftf*  hefie  as  not 
to  wait  till  the  Month  mould  be  expired. 

By  43  Eirz.  c.  1.  §  2.  It  is  enacted  "  that  the  old  Cburch-WAr- 
"  dervs  and  Overleers  {hull  account  for  the  ?.';oney  in  their  Hands," 
"  and  diall  pay  over  the  Balance  to  the  Church- Wardens  and  Over- 
«*  !•.:   ,  ■..:  of*  jorjYu />/<:;- 20  s.Jir  each  D.\  -       ."      Yet  there*  P-  §  x- 

was  a  Cafl  in  P.  20  G.  2.  £.  R.  Rex  v.  Bill,   where  Two  Overfeers  ^Method  rf 
were  wdlC&cM  for  not  obeying  an  Order  of  Seffions  whereby  they  enforcing 
were  ordered  to  pay  over  the  Balance  of  their  Accounts  to  the  new  them  to  ac- 

.  1     .nrr.    j_  j  /-»         r  counc  and   t0 

Church- Warcens  and  Overleers.  pay  over  the 

. .  .  "•  Balance. 

In  the  Cafe  that  has  been  -f  mentioned  of  Rex  v.  Boys,  Trin.xy.ante'&oi. 
27,  28  G.  2.  B.  R.  there  was  no  other  Remedy  but  by  way  of  In- 
dictment.    It  was  an  Indictment  before  the  Juftices  of  the  Liberty 
of  5/.  Albans  for  not  obeying  an  Order  of  Seffions  whereby  the  De- 
fendant was  ordered  to  pay  the  Colts  of  an  Appeal  againft  a  Poor 
Rate  which  by  \jG.  2.  c.  38.  ||  is  to  be  recovered  in  the  lame  Man-  il  v-  $  4t!l- 
ner  as  Cofts  upon  an  Appeal  againft  an  Order  of  Removal ;  which  by 
8,  9  IF.  3.  c.  30.  *  are  recoverable  by  Diftrefs  and  Sale  (or  Commit-  *  V.  S  3d. 
ment  where  no  Diftrefs  is  to  be  had,)  where  the  Party  lives  out  of 
the  Jurifdiction,  (by  Warrant  of  fome  Juftice  of  Peace  for  the  Place 
where  the  Party  inhabits :)   But  //"the  Party  lives  within  the  Ju- 
rifdiction, (which  Boys  did,)  there  is  no  other  Remedy  but  by  way 
of  Indictment.     And  on  Demurrer,   Judgment  was  given  for  the 
King. 

So  that  the  Cafe  feems  to  be  exactly  parallel  and  in  Point  with  the 
prefent  Cafe.  For  that  was  a  Cafe  where  the  fummary  Method 
could  not  be  ufed  :  Becaufe  the  Defendant  inhabited  within  the  Ju- 
risdiction ;  and  the  Summary  Remedy  is  given  only  againft  fuch  as 
live  out  of  the  Jurifdiction  :  So  that  the  particular  Remedy  faiLd; 
and  an  Indictment  confequently  lay. 

The  true  Rule  of  Di/iinflion  feems  to  be,  That  where  the  Offence 
intended  to  be  guarded  againft  by  a  Statute,  was puni fable  before 
the  making  of  fuch  Statute  prefcribing  a  particular  Method  of  punch- 
ing it,  There  fuch  particular  Remedy  is  Cumulative,  and  does 
Wk  take  away  the  former  Remedy  :  But  where  the  Statute  only,  enacts 
"  that  the  Doing  any  Act  not  punishable  before,  fhall  for  the 
"  future  be  punifhable  in  fuch  and  fuch  a  particular  Manner,"  There 
it  is  necefiary  that  fuch  -particular  Method,  by  fuch  Act  prefcri- 
bed,  muft  be  fpecifically  purfucd ;  And  not  the  Common  Law  Method 
of  an  Indictment. 
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We  are  All  of  Opinion, 
•  v.  Pop,  fa.  Xhat  the  judgment  ought  *  not  to  be  Arretted: 

, Rex  v.  Job 

Boyaii,  (3d  And  therefore  the  Rule  mult  be  difcharged. 

ObjedHon  in 
that  Cafe,) 
S.  P.  accord.  ■ 

Saturday  23d  Rex  verf.  Robert  Parnell. 

June  1759. 

THE  Defendant  flood  convicted  of  a  very  grofs,  malicious,  cor- 
rupt and  wilful  Perjury,  in  certain  Articles  of  the  Peace 
exhibited  by  him  upon  Oath,  againft  Sir  Thomas  Allen  and  his  Ser- 
vants; for  which  Perjury  he  had,  fome  time  ago,  been  commit- 
ted in  Court,  upon  his  voluntarily  appearing  there,  to  complain  of 
Difficulties  which  he  pretended  to  meet  with,  in  obtaining  Procefs 
upon  his  Articles :  Which  Articles  were  very  exprefs  and  pofitive ; 
and,  by  the  Courfe  of  the  Court,  muft  have  been  looked  upon  by 
the  Court,  to  be  true ;  according  to  the  declared  Opinion  of  the 
-f-  fox  v.  u.  Court  in  *  Lord  and  Lady  fane's  Cafe. 

Vifcount  Vane, 
Hit.  17  G.  z. 

1743.  B.  R.  But,  upon  this  Man's  fubfequent  Application  as  above,  and  upon 
reading  the  Affidavits  offered  by  Sir  Thomas  and  his  Servants  and 
Others,  in  Anfwer  to  that  Complaint,  it  appeared  manifestly  to  the 
Court  to  be  a  malicious  voluntary  and  grofs  Perjury. 

Whereupon  the  Court  not  only  rejected  his  Complaint,  and  Jlayed 
Procefs  againft  the  Defendants,  but  alfo  committed  the  Complainant 
for  Perjury  ;  taking  a  Recognizance  from  the  Defendant's  Clerk  in 
Court  "  to  profecute  him  for  the  Perjury." 

Which  Perjury  being  afterwards  fully  proved  upon  the  Trial,  the 
Sentence  now  pronounced  upon  him  was — 

To  be  fet  in  and  upon  the  Pillory  at  Charing-Crofs  (on  16th  July 
next,)  for  One  Hourj  and  to  be  transported  for  Seven 
Years. 

Note — He  appeared,  throughout  the  whole  of  this  Tranfacrion, 
to  be  a  very  malicious  dangerous  Fellow. 
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Aftley  Bart.  verf.  Youno;e  Efq;  W^26th 

Tr.  32,   33  G.  2.    fe7<?  25. 

THIS  was  an  Action  upon  the  Cafe,  for  fpeaking  and  publifh- 
ing  defamatory,  falfe,  malitious  and  libellous  Words,  of  and 
concerning  the  Plaintiff  Sir  'John  AJiley. 

The  Plaintiff,  after  premifing  (as  ufual)  the  Innocence  and  In- 
tegrity of  his  Character,  good  Manners,  &c,  fets  out  in  his  Decla- 
ration, That  the  Defendant  being  One  of  the  Juftices  of  Peace  for 
the  County  of  Wilts,  and  having  refufed  to  grant  a  Licence  to  Ohe 
Henry  Day  for  the  keeping  of  a  public  Inn  and  Ale-houfe  in  Everly 
in  the  County  of  Wilts  aforefaid  ;  *  Application  was  made  to  this  *  v.  ante,  p*. 
Court  concerning  the  faid  Refufal :  And  on  that  Application,  Sir  ss  ' s 
John  A/Hey,  the  Plaintiff,  made  an  Affidavit  in  Writing  and  upon 
Oath,  which  was  produced  and  read  before  the  faid  Court,  of  cer- 
tain Matters  and  Things  relating  to  the  faid  Refufal ;  and  alledges 
that  He  had  fworn  the  fame  with  great  Truth  and  Veracity.     That 
the  Defendant,  malicioufly  intending  to  fcandalize  Sir  John  &c,  on 
the  1  ft  of  September  1757,  at  the  City  of  London,  in  a  certain  Dil- 
courfe  with  diverfe  Subjects  of  this  Realm  concerning  the  faid  Sir 
John  and  his  Affidavit  aforefaid,  falfely  and  malicioufly  spoke  and 
published  to  thofe  Subjects  the  following  falfe  defamatory  and  ma- 
licious Words,  viz.  "  Sir  John  Aftlcy,  in  his  Affidavit,  hath  sworn 
"  falsely  ;  and  I  have  proved  to  the  Court  the  contrary  of  what 
"  Sir  John  hath  fworn.     Sir  John  hath  a  great  Eftate  :  but  I  would 
"  not,  for  his  whole  Eftate,  have  fworn  as  he  did."     And  in  ano- 
ther Difcourfe  on  the  fame  Day  &c  with  diverfe  other  Subjects,  the 
Defendant  malicioufly  intending  as  aforefaid,  malicioufly  and  falfely 
&c  publifhed  the  following  Words,  viz.  "  Sir  John  is  forsworn  ;" 
(meaning  that  the  faid  Sir  John  Ajiley  had  been  guilty  of  Perjury.) 
-f-  Whereas  in  Truth  and  in  Fact  he  the  faid  Sir  John  had  not  in  his     Rere  (he 
laid  Affidavit  nor  in  any  Part  thereof  fworn  falfely,  nor  ever  was  words  'ate 
guiltv  of  any  Perjury  whatfoever.    By  reafon  of  which  faid  malicious  bid.  in  fey*- 
falfe  and  fcandalous  Words  &c ,  He  the  faid  Sir  J.  A.  hath  been  grie-  jJjSJtl 
voufly  injured  &c.  to  the  Phra/e 

and  ExpreJJi- 
on  ;  but  without  any  material  Difference  of  Import :  As,  "  Sir  J.  A.  hath  fworn  falfely  :  Sir  John  hath  a 
"  great  Eftate,  but,  for  bis  whole  Eftate,  I  would  not  have  fworn  as  He  hatl>  done  "  Again,  "  Sir  J.  A. 
"  in  his  Affidavit,  hath  fworn  falfely  ;  And  I  have  proved  to  the  Court  the  Contrary.  Sir  John  hath  a 
"  great  Eftace ;  but,  for  his  whole  Eftate,  I  would  not  have  fworn  as  He  did."  Again,  "  Sir  J.  A.  hjth 
"  fworn  falfely  ;  And  I  have  proved  the  Contrary."     Laftly,  Sir  John  AJlley  is  forfworn." 
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Then  the  Declaration  proceed?,  to  this  Effect,  viz. 

And  whereas,  vvhilft  the  aforefaid  Application  to  the  Court  of  our 
laid  Lord  the  King  before  the  King  Himfelf,  concerning  the  faid  Re- 
fufal  of.tne  faid  Edward  Yew: ge  to  grant  a  Licence,  was  depending  irt 
the  faid  Court,  and  before  the  Publication  of  the  Libel  hereinafter 
mentioned,  to  wit  &c,  the  faid  Sir  j'clm  had  made  and  exhibited 
.  his  Affidavit  as  aforefaid,  and  been  fworn  to  it  &c,  Neverthelefs  the 
Defendant,  well  knowing  the  Premiffes,  but  again  contriving  and 
malicioufly  intending  to  vilify  and  afperfe  the  Reputation  and  Charac- 
ter of  the  faid  Sir  John  and  to  bring  him  into  very  great  Infamy  and 
Difgrace,  afterwards  viz.  on  24th  January  1758,  did  wickedly  and 
malicioufly  make  exhibit  and  publifh  to  the  fame  Court  of  our  Lord  the 
King  before  the  King  Himfelf,  a  certain  malicious  falfe  and  fcandakiis 
Libel,  contained  in  a  certain  Affidavit  in  Writing  of  Him  the 
faid  Edward,  concerning  (amongft  other  Things)  the  faid  Sir  John 
A'ftley  and  his  Affidavit  aforefaid;  In  which  Affidavit  of  the  faid  Ed- 
iva¥a  Ycunge  there  were  and  are  contained  (amongft  other  Things) 
certain  falfe  malicious  and  fcandalous  Matters  concerning  the  faid  Sir 
John  and  his  aforefaid  Affidavit,  according  to  the  Tenor  following, 
viz\  "  And  moreover  he"  (meaning  the  faid  Edward  Younge) 
"  fhould  have  thought  himfelf  deferving  of  all  which  Sir  JohnA/iley 
^  .  "  hath  so  falsely  sworn  againft  him,  if  the  Fear  of  any  Power 
"  upon  Earth  could  have  moved  him  to  act  judicially  againft  hisjudg- 
'•  ment;"  as  by  the  faid  Affidavit  of  the  faid  Edward,  remaining 
affiled  of  Record  in  the  faid  Court  &c,  more  fully  appears.  Whereas 
in  Truth  and  in  Fact,  He  the  faid  Sir  John  Aft  ley  did  not  in  or  by  his 
faid  Affidavit  fwear  any  Thing  filfely  againft  the  faid  Edward,  nor 
ever  vvas  guilty  of  any  Perjury  or  falfe  Swearing  whatfoever.  By 
reafon  of  which  making  exhibiting  and  publishing  of  the  faid  mali- 
cious fdfe  and  fcandalous  Libel  lo  publilhed  by  the  faid  Edward 
Younge  as  aforefaid,  the  faid  Sir  John  is  very  much  injured  in  his 
Character  &c  ;  To  the  Damage  of  the  faid  Sir  John  of  5000/.  And 
thereupon  he  brings  his  Suit  &c. 

Pl«-  The  Defendant  (having  obtained  Leave  to  plead  double,)  firft  pleads 

"  Not  Guilty,"  to  the  whole  Declaration  :  And  I  flue  is  joined  there- 
upon;''^" ' 

Then  for  further  Plea  to  the  Second  Count,  The  Defendant,  fet- 
ting  forth  the  Complaint  made  againft  Him,  as  above,  juftifies 
That  He  made  fuch  Affidavit  as  in  the  faid  2d  Count  is  mentio- 
ned, in  his  own  Defence  againft  the  faid  Complaint  made  to  this 
Court  againft  Plim  for  his  Refufal  to  grant  fuch  Licence,  and  in 
Anfwer  thereto  and  to  the  faid  Affidavit  of  the  faid  Sir  John  fo  made 
to  fupport  corroborate  and  ftrengthen  the  fame  Complaint  as  afore- 
faid. 3 

The 
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The  Plaintiff  demurred  generally  to  the  Defendant's  .Plea  to  the 
laft  Count :  And  the  Defendant  joined  in  Demurrer. 

Mr.  Serj.  Davy  argued  this  Demurrer,  for  the  Plaintiff — The 
Plea,  He  faid,  was  inefficient :  For  it  admits  the  Charge  of  making 
the  Affidavit  malicioufly  and  with  Intent  to  afperfe  the  Character  of 
Sir  John  Ajlley.  And  the  Defendant  juftifies  it,  not  as  being  true, 
but  only  as  being  made  in  Anfwer  to  a  Complaint  fupported  by  Sir 
John's  Affidavit ;  But  does  not  alledge  it  to  be  a  necessary  Part  of 
his  Defence.  And  every  Thing  muft  be  taken  moft  ftrongly  again/l 
the  Party  pleading.  Therefore  it  muft  here  be  taken"  that  it  was 
"  not  a  necejfary  Part  of  his  Defence." 

And  this  is  a  Libel  undoubtedly. 

Lord  Mansfield — Shew  that  a  Matter  given  hj  Evidence  in 
'  a  Court  of  Justice,  may  be  profecuted  in  a  Civil  Adtion, 
as  a  Libel.     The  Court,  indeed,  before  which  fuch  Evidence 
is  given,  may  cenfure  it. 

Serj.  Davy — I  will  prove  it;  (ift)  from  Authorities^  (2dly)  from 
the  Reafon  of  the  Thing. 

Firft — He  cited,  as  Authorities,  that  (as  He  faid,)  would  *  prove  *  ^dV-  V 
it,  4  Co.  14.  b.  PL  3.  Buckley  v.  Wood;  and  i  Hawk.  P.C.  194,  8,°* 
195.  (where  Hawkins  offers  his  own  private  Opinion,  and  a  very 
juft  and  reafonable  One.) 

Secondly — It  would  be  moft  highly  inconvenient,  if  it  was  other- 
wife.  For  any  Man's  Character  might  be  cruelly  injured  by  fuch  an, 
Artifice  as  this :  And  if  he  could  not  be  protected  by  legal  Methods, 
He  might  (as  in  a  State  of  Nature)  be  driven  to  revenge  Himself. 
It  is  very  feldom  that  the  Court  before  whom  fuch  an  Affidavit  is 
wantonly  and  malicioufly  exhibited,  interfere  by  their  Cenfure. 

This  is  an  abfolute  direct  and  unprovoked  Charge  of  Per  jury  : 
'Tis  a  Libel,  in  the  Form  of  an  Affidavit.  Recrimination  does  not 
at  all  ferve  to  fhew  Innocence.  This  was  not  done  to  defend  himfelf, 
but  to  asperse  Sir  John. 

And  the  Plea  is  no  Anfwer  to  the  Matter  Charged  in  the  Decla- 
ration. He  is  charged  with  meaning  and  intending  to  accufe  Sir 
John  of  Perjury  :  And  he  does  not  deny  it.  This  is  a  Mater  oi-Fatl,; 
which  He  ought  to  have  anfwered. 
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The  Plea  admits  "  that  this  was  a  Libel  :"  And  the  'Truth  of  a 

Libel  can  not  bcju/lifed. 

Mr.  Winn,  contra,  was  beginning  to  argue  the  Cafe,  on  behalf 
of  the  Defendant. 

But  Lord  Mansfield  told  Him  it  was  unneceffary  for  Him  to 
fpeak  to  it ;  as  the  Matter  was  fo  plain. 

Here  was  a  Charge  againft.  the  Defendant  in  a  Court  of  Jujlice,  made 
upon  Oath,  and  fupported  by  an  Affidavit  of  Sir  J.  A:  And  in  the 
Affidavit  of  the  Defendant  in  Anfwer  to  this  Complaint,  He  men- 
tions the  Charge  upon  him,  and  denies  it,  with  this  Conclufion  of 
calling  it  "  what  Sir  John  AJlley  hzsfo  falsely  fworn  againft  Him." 

Now  in  every  Difpute  in  a  Court  of  Juftice,  upon  Oath  ;  where 
One  by  Affidavit  charges  a  Thing,  and  the  Other  by  Affidavit,  denies 
it ;  the  Cafe  is  ordinarily  much  the  fame  (in  Effect)  with  the  prefent ; 
And  Each  Party  might  bring  a  Civil  Adtion  againft  the  Other :  For 
it  too  often  happens,  that  the  Affidavits  and  Evidence  are,  in  Terms, 
directly  opposite  to  Each  Other. 

As  to  the  Authorities  cited,  the  former  is  not  applicable  to  this 
Cafe ;  And  the  latter  even  leffens  the  Authority  of  the  former :  And 
though  there  may  be  a  good  deal  of  Senfe  perhaps,  in  the  Opinion 
of  Hawkins,  Yet  neither  of  thefe  two  Authorities  relate  to  giving 
Evidence,  nor  to  a  Court  that  has  Jurifdiction. 

And  as  to  the  Reafon  of  the  Thing — There  can  be  no  Scandal,  if 
the  Allegation  is  material :  And  if  it  is  not,  the  Court  before  ivhom 
the  Indignity  is  committed  by  immaterial  Scandal,  may  order  Satif- 
faclion,  and  expunge  it  out  of  the  Record,  if  it  be  upon  Record. 

This  that  is  now  under  our  Confideration,  arofe  upon  the  very 
Point  in  ^uefiion  :  It  is  not  a  collateral  Recrimination.  And  No- 
thing is  more  common  than  to  ufe  the  Word  "  untruly"  upon 
thefe  Occafions  ;  viz.  "  As  the  adverfe  Party  has  untruly  fworn  : 
Which  is  much  the  fame  Thing  as  the  Expreffion  here  ufed, 
"  Which  Sir  J.  A.  hath  fo  falfely  fworn  againft  Him." 

In  the  Cafe  of  L^  v.  King,  i  Saund.  131.  The  Matter  charged 
as  the  Foundation  of  that  Adtion,  (which  was  an  Action  upon  the 
Cafe  for  printing  and  publifhing  a  fcandalous  Libel  upon  the  Plain- 
tiff,) was  contained  in  a  Petition  to  a  Committee  of  Parliament  for 
Grievances,  exhibited  in  a  Courfe  of  Juftice.  It  was  agreed  "  That 
"  no  Adtion  lay  for  exhibiting  the  Petition,  (which  was  lawful,)  al- 
3  though 
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"  though  i he  Matter  contained  in  it  was  fajfe  and  fcandalous ;  Be- 
"  cause  it  was  in  a  fummary  Coar/  c/'  Jujlice,  and  before  Thofe 
"  who  had  Power  to  examine  Whether  it  was  true  or  falfe  :"  And 
Judgment  was  given  for  the  Defendant,  upon  this  Point,  "  That  it 
"  was  the  Order  and  Courfe  of  Proceeding  in  Parliament,  to  print 
"  and  deliver  Copies  &c;  Of  which  the  Court  ought  to  take  judicial 
"  Notice." 

There  is  another  Cafe,  which  is  vaftly  ftronger  ;  viz.  i  Ro.  Abr. 
87.  Title  "  Aclion  fur  Cafe"  Letter  M.  PI.  4.  In  an  Action  upon 
the  Cafe  by  A.  againft  B.  the  Plaintiff  declares  that  he  took  his 
Oath  in  this  Court  of  B.  R.  againft  B.  of  certain  Matters,  to  bind 
him  (B.)  to  his  good  Behaviour  :  And  thereupon  B.  then  faid,  faifely 
and  malicioufly,  intending  to  fcandalize  the  Plaintiff,  in  the  Hear- 
ing of  the  Juftices  and  Officers  of  the  Court,  and  Others  there  being, 
"  There  is  not  a  Word  true  in  that  Affidavit;  And  I 
"  ia  ill  prove  it  by  40  Witneffes."  It  was  holden  "That  the  Action 
"  was  not  maintainable :  For  the  Anfwer  which  B.  made  to  the 
"  faid  Affidavit  was  a  Jujlif cation  in  Law,  and  fpoken  only  in  De- 
"  fence  of  Him/elf;  and  that  in  a  Legal  and  judicial  Way, 
"  (in  as  much  as  he  faid  He  would  prove  it  by  40  Witneffes.") 

As  to  the  Words,  that  Cafe  is  quite  parallel  to  the  prefent :  And 
thev  were  only  fpoken  in  his  own  Defence,  and  by  Way  of  jfujii- 
fication  in  Law,  and  in  a  legal  and  judicial  Way,  in  Anfwer  to  a 
Complaint  made  againft  him  to  the  Court.  So  here  the  Defendant's 
Affidavit  is  in  Defence  to  a  Complaint  againft  Him  ;  which  Com- 
plaint was  fupported  by  the  Affidavit  of  the  prefent  Plaintff  Sir  John 
Ajlley  :  In  Anfwer  to  which  Affidavit  of  Sir  John's,  the  Defendant 
made  the  Affidavit  containing  the  Words  upon  which  the  prefent 
Action  is  grounded. 

This  ought  not  to  be  made  a  Matter  of  Queffion  :  And  We  are 
All  of  Us  clear  id  the  fame  Opinion. 

And  if  the  Matter  of  Fac~l  be  juftified,  the  Epithets  that  the  Plain- 
tiff has  thrown  into  this  Declaration  fall  to  the  Ground. 

As  to  the  Words  fpoken  by  the  Defendant  out  of  Court — There 
is  a  Plea  of  Not  Guilty  to  that  Count.  So  that  that  Point  is  not  now 
before  Us. 

This  Expreffion  was  taken  Notice  of  by  the  Court,  at  the  Time 
when  the  Affidavit  was  read  ;  and  difapproved  indeed  as  to  ufing  the 
Word  "  faifely  •"  which  was  thought  too  rough  and  coarfe  an  Ex- 
preffion, but  yet  was  not  judged  to  require  a  formal  Censure  from 
the  Court. 

Mr. 
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Mr.  Juft.  Denison  concurred  with  his  Lordftiip ;  and  thought 
the  Matter  to  be  extremely  plain. 

As  to  the  Epithets  and  Innuendoes  thrown  into  the  Declaration, 
They  are  immaterial;  fince  the  Subjlantial  PaSl  itfelf  is  jujiified : 
For  if  the  Matter  is  not  actionable,  the  Manner  is  of  no  Confequence. 

Mr.  Juft.  Foster  concurred. 

Mr.  Juft.  Wilmot  alfo  concurred ;  and  added,  That  the  Cafe  in 
*  There  call*  i  Ro.Abr.  87.  PL  4.  is  in  -f  Sir  William  Jones  431.  and  in 

t^cZpbL.  II  March  2°-  PL  45 :  And>  in  Sir  William  Jones  the  very  Word 
t  There  call-  "  falfe"  is  made  Ufe  of;  Le  Defendant  malitiofe  dit}  "  que  ceo  fuit 
edBou/tonv.  «  FALSE  jjjjidavit  j  et  que  40.  voilent  jure  al  contrarie." 

U  There  call- 
ed Moiton  v.  *■  .  Per  Cur.  unanimoufly  and  clearly, 

aaPham-  Judgment  for  the  Defendant. 

•f 

5S»J?       •  Maud  verf.  Barnard. 

June  I7CQ.  »  J 


THE  Queftion,  upon  the  Regularity  of  serving  a  Writ, 
was  "  Whether  a  Writ  returnable  on  fuch  a  Day,  can  be 
"  ferved  after  the  Court  is  rifen  upon  that  Day." 

This  Service  was  at  Rocbe/ler,  in  Kent;  about  8  o'CIock  in  the 
Evening. 

To  prove  it  irregular-,  were  cited  Cro.  Eliz.  76 1 .  Wolley  v.  Mcfely, 
(fub  finem :)  "  A  Writ  may  be  executed  on  the  Day  of  the  Return  : 
■*'  becaufe  the  Sheriff  may  have  it  in  Court,  to  return."  2  Salk.  626. 
Harvey  v.  Broad — "  A  Writ  may  be  executed  the  Day  it  is  return- 
"  able;  but  not  after."  6  Mod.  130.  Parkins  v.Woollaflon:  "  The 
."  Execution  of  a  Capias  on  the  Day  of  the.Return,  sedente  Cu- 
"  ria,  is  good :  Seciis,  not." 

But  Per  Cur' — It  muft,  at  ieaft,  be  proved  by  the  Perfon  who  ob- 
jects to  the  Service,  "'  That  the  Court  was  up :"  For,  otherwife, 
We  will  intend  it  to  be  regular. 


"£>* 


Lord  Mansfield — And  in  the  Reafon  of  the  Thing,  it  is  as 
impoffible  for  the  Sheriff  to  bring  the  Defendant  into  Court  before 
it's  Rifing,  as  before  the  End  of  the  Day  of  it's  Riling ;  in  all  Ca- 
fes where  the  Diftance  is  too  great  to  bring  him  up  within  either 
Time  :  As  in  the  prefent  Cafe,  from  Rochejler,  after  7  or  8  in  the 
Evening ;  which  was  the  Time  when  the  Procefs  was  ferved. 

2  But 
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But,  however,  there  was  a  Cafe  in  Point  in  this  Court,  in  the 
1 1  G.  2.  *  Powell  v.  Pugh,  or  Pugh  v.  Powell;  Where  Procefs  was  *  rt  was  Mof' 
holden  to  be  well  ferved  on  the  Day  of  the  Return,  after  the  Ri-  seeth^Note 
/i/i<r  of  the  Court.  below. 

Note — There  have  been  more  Determinations,  of  the  fame  kind: 
viz.  In  the  Cafe  of  Weyburn  v.  Nealc  M.  19  G.  2.  1745. 
B.  R.  Mr.  Miller  moved  to  ftay  Proceedings ;  For  that  the  De- 
fendant was  ferved  with  the  Writ,  on  the  Day  of  the  Return, 
at  Eleven  at  Night.  And  it  was  fworn  "  that  the  Court  was 
"  not  fitting  upon  that  Day  at  Five  in  the  Afternoon."  (In 
fact,  it  rofe  at  two,  that  Day.)  And  upon  fhewing  Caufe, 
The  Rule  "  to  fhew  Caufe  why  the  Proceedings  mould  not 
"  be  fet  afide"  was  difcharged. 

In  the  Cafe  of  Hall  v.  Gatton,  H.2G.2.B.  R.  The  Defendant 
was  ferved  on  the  27th  of  November  at  Seven  in  the  Evening : 
And  the  Court  rofe  that  Day  at  Three.  It  was  denied  "  to 
"  ftay  Proceedings." 

In  the  Cafe  of  Mofs  v.  Powell  Tr.  11,  12  G.  2.  B.  R.  The  De- 
fendant was  ferved  with  a  Copy  of  the  Procefs,  between  7  and  8 
in  the  Evening  of  the  Day  when  the  Writ  was  returnable; 
after  the  Court  was  up.  The  Court  held  the  Writ  to  be  well 
ferved  j  and  that  the  Plaintiff  had  the  whole  Day :  And  they 
would  not  take  Notice  at  what  Hour  the  Court  rofe. 

Per  Cur' — The  Rule  "  to  fhew  Caufe  why  the  Proceedings  in 
■*'  the  prefent  Cafe  mould  not  be  fet  afide,"  was  discharged. 

[So  that  the  Point  is  now  fettled.] 


Symes  verf.  Symes. 

A  Motion  for  a  Prohibition  to  the  Ecclefiaftical  Court,  was  denied 
by  the  Whole  Court  j  For  that  where  the  Ecclefiaftical  Court 
have  furifdiclion  (as  in  the  prefent  Cafe  they  had,)  And  they  have 
pronounced  Sentence,  the  Remedy  muft  be  by  Appeal,  and  not  by 
Way  of  Prohibition  :  But  if  they  proceed  where  they  have  no  Jurif- 
ditlion  at  all ;  there  a  Prohibition  may  be  applied  for,  after  Sentence 
in  the  Ecclefiaftical  Court. 

They  were  clear  that  the  prefent  Cafe  was  within  the  Jurif- 
diEtion  of  the  Ecclefiaftical  Court :  And  they  had  already  given 
Sentence  of  Excommunication. 

Part  IV.  Vbt.-II.  Tt  There- 


8 14         Trinity  Term  32  &  33  Geo.  2. 


Therefore  They  refufed  even  to  make  a  Rule  to  mew  Caufe 
though  it  was  much  preifed  by  Mr.  Pop/jam. 


Saturday  3oth  Coppendale  verf.  Bridgen  and  Another. 

3W-I759- 

THIS  was  an  Action  on  the  Cafe,  againft  the  Defendants  as 
Sheriff  of  Middlefex,  for  a  falfe  return,  in  returning  "  Nulla 
**  bona"  to  a  Fieri  facias  directing  them  to  levy  2050/.  Debt,  and 
6/.  io.f.  Damages,  on  the  Goods  of  John  Debonair e,  recovered 
againft  him  by  the  Plaintiff,  in  the  Court  of  Common  Pleas. 


A  Special  Cafe  was  fettled  and  agreed  upon  at  the  Trial,  (after 
the  General  Iffue  pleaded  «)  And  a  Verdict  was  taken  for  the  Plain- 
tiff, for  292/.  js.  Damages,  fubject  to  the  Opinion  of  the  Court 
upon  the  faid  Cafe :  which  is  as  follows — 

It  was  proved  at  the  Trial,  that  the  Plaintiff  fued  out  a  Bill  of 
Middlefex  againft  Debonaire,  on  the  2d  of  May  1757,  returnable  on 
Wednefday  next  after  3  Weeks  from  the  Day  of  Eajler.  That  a. 
Precept  was  made  out  thereupon  ;  and  the  Party  arrefied  the  fame 
Day.  That  being  fo  under  Arreft,  on  the  4th  of  the  fame  May, 
He  was  clmrged  with  Procefs  out  of  the  Court  of  Common  Pleas, 
at  the  Suit  of  One  Jofeph  Solomons  :  And  was,  the  fame  Day,  brought 
by  Habeas  Corpus,  to  Mr.  Juft.  Clive's  Chambers  in  Serjeants  Inn ; 
and  committed  to  the  Fleet,  charged  with  both  Actions. 

That  the  Plaintiff  'vxTrinity  Term  30,  31  G.  2.  according  to 
the  Courfe  of  the  Court,  obtained  a  Judgment  againft  him  in  the 
Court  of  Common  Pleas,  for  zqoqL  Debt,  and  6/.  10s.  Damages. 

That  on  17th  June,  a  Fieri  facias  thereupon  iffued,  at  the  Plain- 
tiffs Suit,  to  the  Sheriff  of  Middlefex,  returnable  from  the  Day 
of  the  Holy  Trinity  in  3  Weeks,  (which  was  the  ibthDay  of June  :) 
And  that  on  the  1 8th  of  the  fame  Month,  the  Defendants,  being 
Sheriff,  took  divers  Goods  of  the  faid  Debonaire,  in  Execution,  and 
levied  thereout  the  clear  Sum  of  292/.  js.  And  that  on  the  5th  Day 
cf  November  the  Defendants  returned  "  Nulla  bona." 

It  was  alfo  ftated,  That  the  faid  Debonaire  was  a  Trader  within 
the  Intent  of  the  feveral  Statutes  concerning  Bankrupts ;  And  that  he 
remained  in  Cujlody,  at  the  Plaintiffs  Suit  from  the  Time  of  the 
first  Arreft,  (which  was  on  the  faid  2d  of  May  1757.  as  aforefaid,) 
VNTihand  upon  the  2d  of  July  following:  On  which  Day,  he  was 
difcharged  out  of  Cuftody,  as  to  the  Plaintiffs  Suit,  but  continued  in 
Cujlody,  as  to  the  faid  Solomons 's  Suit,  until  the  6th  Day  of  the  fame 

July 
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July.  And  that  a  Ccmmifion  of  Bankruptcy,  on  the  5th  Day  of  the 
faid  July,  was  iffued  againft  the  faid  Debonaire ;  and  He  was  duly 
declared  a  Bankrupt,  on  the  fame  Day  :  And  on  the  2  \ji  Day  of 
the  fame  Month,  his  Effe&s  were  in  due  Manner  ofjigned. 

And  the  Queftion  iubmitted  to  the  Court  is,  "  Whether  upon 
"  the  Whole  of  this  Cafe,  the  Plaintiff  is  intitled  to  recover  againft 
'"  the  Defendants  in  this  Action." 

Mr.  Afjur/l for  the  Plaintiff. 

The  Queftion  is  Whether  Debonaire's  Lying  in  Prifon  2  Mottth 
will  have  fo  far  Relation  to  the  Time  of  theory?  Arrefl,  as  to  af- 
fect his  Goods  which  were  taken  in  Execution  upon  a  Procefs  re- 
turnable before  the  two  Months  were  expired  ;  but  not  actually  re- 
turned till  after  he  had  lain  in  Prifon  2  Months. 

The  Act  of  21  Jac.  I.  c.  19.  §  2.  ought  to  be  taken  favourably 
for  particular  Creditors. 

As  to  the  Cafes  oiCame  v.  Coleman,  Tr.  2  W.  &  M.  in  Cam'  Scac\ 
I  Salk.  109.  and  Dwtcombe  v.  Walter,  Hil.  32,  33  C.  2.  in  C.  B. 
3  Lev.  $j .  and  Hill  et  al.  v.  Ship,  Pafch.  3  Jac.  2.  in  2  Shoiver  5 1 2. 
and  Smith  v.  Stracy  Tr.  2  Ann.  coram  Holt  at  Niji  prius,  in  1  Salk. 
1 10,  1 11. — There  was  a  later  Cafe  than  any  of  *  thefe,  in  P.  17  G.  *  v-  **"•  f"7- 
2.  C.  B.  of  ■f  Tribe  v.  Webber ;  which  denied  that  of  Smith  v.  Stracy,  ^rem .  ^hJr'e 
and  is  full  in  Point  againjl  it.  4  of  thefe 

Cafes  are  cited 
and  difcufTed.  f  Davids  Laius  relating  to  Bankrupt!,  pa.  376.  gives  a  full  Report  of  the  Cafe  of  Tribe  v. 
Webber  :  And  the  different  Reports  of  the  Cafe  of  Duncothb  v.  Walter  are  there  compared  and  adjufted. 

And  He  cited  Skinner  270.  Hinton's  Cafe,  and  1  Ld.  Raym.  724. 
Co/^  v.  Dairies  et  al',  Afllgnees  of  Maul,  a*  Bankrupt;  and  argued 
from  them,  "  that  the  Execution  is  good,  to  all  Intents  and  Purpo- 
"  fes :  And  He  indited,  that  even  the  Plaintiff  frimfelf  would  not 
"  have  been  obliged  to  refund  the  Money,  if  it  had  been  paid  to 
"  him,  upon  a  Return  that  it  was  levied." 

But  the  Sheriff  is  undoubtedly  liable  to  the  Plaintiff's  Demand ; 
becaufe  the  Truth  of  the  Return  muft  be  taken  to  be  what  was  true 
4t  the  Retum-D ay  of  the  Writ;  and  it  muft  be  confidered  as  if  it 
had  been  actually  returned  upon  the  Day  whereon  it  was  made  re- 
turnable. 

The  Cafe  of  ||  Cooper  et  al'  v.Chitty  et  al' ,  B.  R.  M.  ij$6.\\r.ante,  fa. 
30  G.  2.  proves  that  no  Wrong  would  have  been  done  by  the  She-  r~ 
riff,  nor  could  he  have  been  hurt,  by  returning  "  That  he  had  levied 
4  "  the 


20. 
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"  the  Money  and  had  it  ready:"  For  at  the  Return-Day  the  Man 
was  not  a  Bankrupt. 

And  no  fubfequent  Relation  can  exculpate  the  Sheriff  for  returning 
"  Nulla  bona." 

Mr.  Tates,  for  the  Defendant. 

The  Queftion  turns  upon  two  Confiderations  j 

1  ft.  Whether  the  prefent  Return  fhall  be  taken  as  a  Return  made 
upon  the  Return-Day  :  And  iffo,  then  Whether  it  was  a  good  Re- 
turn, as  fuppofed  to  be  made  upon  the  Return-Day. 

2d.  Whether  it  is  to  be  taken  as  a  Return  made  upon  the  fubfe- 
quent  Day,  when  it  was  actually  made. 

Firfr. — The  Relation  is  to  the  Time  of  the  Jirji  Arreft.  Confe- 
quently,  the  Goods  were  not  the  Bankrupt's  Goods,  even  at  the 
Time  when  the  Writ  was  returnable ;  but  were  then,  by  fuch  Re- 
lation, the  Property  of  the  Afjignees :  The  Defendant  Debonaire 
Himfelf  had  then  (by  reafon  of  fuch  Relation,)  no  Intereft  in  them  ; 
Nor  confequently,  could  the  Plaintiff  have  any  Right  to  them  veiled 
in  him  by  the  Seizure  of  them. 

If  a  Judgment  is  reverfed,  a  Plea  of  "  Nul  tiel  Record"  is  good. 

And  as  to  the  Plaintiff's  refunding  the  Money,  if  he  had  received 
it  upon  a  Return  of  it's  being  levied ;  He  anfwered,  that  If  the  Plain- 
tiff had  actually  received  the  Money  of  the  Sheriff,  He  mujl  have 
refunded  it :  And  He  cited  2  Strange  996.  RuJJj  et  al'  v.  Baker,  as 
a  Proof  of  his  Affertion. 

But  Secondly — The  Sheriff  was  not  called  upon  to  make  a  Return, 
till  the  5th  of  November  which  was  long  after  the  Bankruptcy  and 
the  Affignment. 

And  no  FiSlion  of  Law  fhall  make  an  Officer  guilty  of  a  falfe  Re- 
turn. But  here  the  Suppofing  the  Writ  to  have  been  actually  re- 
turned at  and  upon  the  Day,  is  a  mere  Ficlion,  and  contrary  to  the 
Fact  ftated. 

The  Sheriff  had  no  Right  to  take  the  Goods  of  the  Affignees : 
And  Trover  would  lie  againft  him  for  it,   if  He  fhould  do  fo. 
«  v. ante  pa.  *  Cooper  v.  Chitty  M.  ij$h.     30  G.  2.  B.  R.  was  fo  determined. 
2°-  And  the  Sheriff  ought  not  to  be  liable  to  an  Action  both  Ways. 

Mr. 
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Mr.  AJburft,  in  Reply — 

This  is  a  complex  Act  of  Bankruptcy  :  Therefore  it  differs  from 
a  Bankruptcy  arifing  upon  a  fmgle  Act.  Here,  the  Man  is  not  a 
Bankrupt,  till  he  has  lain  2  Months  in  Prifon. 

The  Right  of  Seizure  of  the  Goods  was  vested  in  the  Plaintiff 
•upon  the  Day  of  the  Return  :  And  therefore  could  not  be  devefted 
by  a  fubfequcnt  Affignment  of  them.  And  upon  the  Day  when  the 
Writ  was  returnable,  no  Body  could  then  fay  "  That  the  Defen- 
"  dant  would  lie  in  Gaol  2  Months,  and  by  fo  doing  become  a 
"  Bankrupt." 

This  is  not  like  the  Reverfal  of  a  Judgment;  for  here,  the  Right 
to  Jeize  the  Goods  was  actually  vejled  in  the  Plaintiff:  Therefore  the 
Sheriff  is  guilty  of  a  falfe  Return  in  returning  "  Nulla  bona."  It 
was  the  Duty  of  the  Sheriff,  to  make  his  Return  on  the  Day  when 
the  Writ  was  returnable  r  And  He  mail  not  profit  by  the  not  retur- 
ning it  in  Time. 

As  to  2  Strange  996.  Ru/h  et  al\,  Affignees  of  Ryland,  v.  Ba- 
ker ;  Though  the  Action  might  lie  in  that  Cafe,  againft  the  Defen- 
dant Baker,  Yet  this  Plaintiff  would  not,  in  the  prefent  Cafe,  have 
been  liable  to  refund  the  Money,  if  he  had  received  it  upon  a  Return 
"  that  it  had  been  levied."  But  if  he  would,  the  Sheriff  can  not 
avail  himfelf  of  that. 

Lord  Mansfield — This  Bankrupt  was  fir  ft  arrefted  at  the  Suit 
of  the  Man  who  is  the  prefent  Plaintiff  againft  the  Sheriff:  He  was 
afterwards  charged  in  Cuftody,  at  the  Suit  of  Solomons. 

The  1  ft  Queftion  is — Whether  the  Return  be  falfe;  i.  e.  Whe- 
ther thefe  were  the  Goods  of  the  Bankrupt,  or  not.  And  that 
depends  u.pdn  the  Bankruptcy  of  the  Defendant  in  the  Original  Ac- 
tion. 

7jf  this  Man,  Debonaire,  was  a  Bankrupt  on  the  2d  of  May,  when 
he  was  firft  arrefted  at  the  Plaintiff's  Suit ;  or  even  upon  the  \th  of 
May,  when  he  was  charged  in  Cuftody  at  the  Suit  of  Solomons ;  The 
Goods  could  not  belong  to  Him,  but  muft  have  belonged  to  the 
Affignees,  by  Relation  backwards  to  that  Time. 

Now  the  Words  of  the  *  Adl  are  as  plain  as  poffible  :  They  are*  21  Jac.i, 
""  That  all  and  every  Perfon  &c,  who  fhall  &c ;  Or,  being  arrejled'-  '9-  5  2- 
"  for  Debt,  fhall  after  his  or  her  Arreft,  lie  in  Prifon  2  Months  or 
**'  more,  upon  that  or  any  other  Arrefl  or  Detention  in  Prifon 
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"  for  Debt ;  Hiall  be  accounted  and  adjudged  a  Bankrupt  to  all  In- 
*-  ^«fr  and  Purpofes,  from  the  Time  */' /6/j  or  her /aid  first  y^r- 

This  Man  was  arreftedon  the  2d  of  May ;  and  on  the  \th  of  Mtv, 
was  charged  in  Cuftody,  with  that  and  another  ASlion  :  And  it  is  ad- 
mitted, "  that  he  did  lie  2  Month  in  Prifon  •"  viz.  till  the  6th  of 
July,  at  Solomons's  Suit ;  and  till  the  2d  of  July,  before  he  was  dis- 
charged as  to  the  Plaintiff's  Suit. 

The  Lying  two  Months  in  Prifon  is  a  ftrong  Pnefumption  that  the 
Perfon  was  infohent  at  the  Time  of  the  Arreft.  And  the  Act  fays 
that  "  if  he  lies  in  Prifon  2  Months  upon  that,  or  any  other  Ar- 
"  reft,  He  fhall  be  adjudged  a  Bankrupt  from  the  Time  of  the 
{t  Jirjl  Arreft."  So  that  here  is  plainly  an  Act  of  Bankruptcy  oh 
the  \th  of  May ;  whatever  Difpute  may  be  made  about  there  being 
One  upon  the  2d. 

Confequently,  the  Sheriff's  Return  is  true. 

If  the  Sheriff  had  returned,  "  that  he  had  levied  &c ;"  and  had 
actually  paid  the  Money  to  the  Plaintiff,  on  the  26th  ojfune,  (which 
was  within  the  two  Months,)  the  Sheriff"  would  have  been  ex- 
cufed  ;  becaufe  it  was  impoffible  for  Him,  at  that  Time,  to  know 
that  the  Defendant  would  lie  2  Months  in  Prifon ;  And  therefore 
He  was  under  an  invincible  Ignorance  of  this  Event.  But  the  Plain- 
tiff, could  have  had  no  Advantage  by  this :  For  ftill  He  would 
have  been  liable  to  refund  the  Money}  although  the  Sheriff  might 
be  excufable  in  Paying  it  to  Him. 

But  at  the  Time  when  this  Return  was  in  Fail  made,  it  was  then 
certainly  true,  and  known  to  the  Plaintiff  to  be  true,  "  That  the 
"  Man  was  become  a  Bankrupt :"  And  the  Goods  were  then  the 
Property  of  the  AJJignees. 

•v.  ante,  pa.      And  in  the  Cafe  of*  Cooper  v .  Chitty  et  al',  It  was  determined 
31  to  38.       "  That  in  fuch  Cafe  the  Sheriff  might  and  ought  to  return  "  Nulla 
"  bona"     Therefore  this  is  a  plain  Cafe. 

Nothing  could  fupport  the  Plaintiff's  Claim,  but  his  fhewing  that 
the  Bankruptcy  was  not  incurred  till  after  the  18A6  of  June ;  which 
was  the  Time  when  the  Goods  were  taken  in  Execution. 

Mr.  Juft.  Denison  concurred. 

When  the  Sheriff  made  the  Return,  it  was  then  certainly  true, 

"  That  the  Defendant  was  a  Bankrupt,  before  the  Taking  of  the 

3  ^  Go°ds."„ 
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"  Goods."  Indeed  if  He  had  returned  the  Writ  upon  the  Dav, 
when  it  was  made  returnable,  perhaps  He  might  have  been  Him- 
self justified  in  returning  "that  he  had  levied  and  fold  the  Goods," 
and  even  in  paying  the  Money  over  to  the  Plaintiff :  But  yet  the 
Plaintiff  mufl  have  refunded  it,  even  in  that  Cafe. 

However,  it  is  here  ftated,  "  that  the  Return  was  made  on  the 
"  5^3  of  November :"  Which  was  long  after  the  Relation  had  taken 
Place. 

Mr.  Juft.  Foster — The  Relation,  in  this  Czfe,  is  in  Favour  of 
Equity  and  Juftice ;  and  is  expreflly  directed  by  the  Statute. 

And  this  Return  is  true  :  For  the  Man  *vas  a  Bankrupt  at  the 
Time  of  the  Sheriff's  making  it,  by  fuch  Relation  backward,  prior  to 
the  Taking  of  the  Goods.  If  He  had  made  this  Return  on  the  Day 
of  the  Return  of  the  Writ,  I  cannot  fay  that  even  that  would  have 
been  zfalfe  Return  :  Becaufe  the  Relation  is  made  to  be  to  the  Time 
of  the  firjl  Arrejl,  by  the  exprefs  Words  of  the  Statute. 

Mr.  Juft.  Wilmot  was  of  the  fame  Opinion. 

The  A&.  is  po/itive,  in  making  the  Bankruptcy  to  commence 
from  the  Time  of  the  firjl  Arrejl ;  wherever  the  Trader  {hall  lie  in 
Prifon  2  Months,  upon  that  or  any  other  Arreft.  And  the  Reafon 
why  it  mould  be  fo,  is  very  obvious ;  viz.  Becaufe  it  is  a  Prefump- 
tion  of  his  Insolvency  at  the  Time  of  the  Arrejl :  For  a  Man  in  Trade 
muff,  be  very  low,  both  in  Point  of  Fortune  and  Credit,  who  lies 
2  Months  in  Prifon,  without  being  able  either  to  pay  his  Debt  or  to 
procure  Bail. 

As  to  a  Return  of  this  Sort  made  on  the  26th  of  fune,  which  was 
the  very  Day  upon  which  the  Writ  was  made  returnable ;  I  have 
fome  doubt  about  it,  if  that  had  been  the  Cafe.  I  am  not  fo  clear 
that  He  could  then  have  returned  "  Nulla  bona:"  Becaufe  at  that 
Time,  there  was  no  AcT:  of  Bankruptcy  ;  And  it  was  impoffible  for 
the  Sheriff  to  know,  that  there  would  be  One  in  future,  by  the 
Man's  lying  2  Months  in  Prifon,  and  thereby  becoming  a  Bank- 
rupt relatively  to  the  Time  of  the  firfl  Arreft. 

But  there  can  be  no  Sort  of  Doubt  but  that  at  the  Time  when  the 
Return  was  actually  made,  it  was  true  "  that  the  Defendant  was 
"  become  a  Bankrupt,  by  having  lain  2  Months  in  Prifon  :"  And 
confequently,  the  Goods  were  then  the  Property  of  the  Afignecs,  by 
Relation  to  the  Time  of  the  firft  Arreft. 

It 
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It  appears  to  Us,  upon  the  State  of  the  Cafe,  That  the  Return 
was  not  actually  made,  till  the  $tb  of  November.  And  indeed  if 
the  Sheriff  had,  at  the  very  Day  of  the  Return  of  the  Writ,  retur- 
ned M  that  he  had  levied  the  Money,"  and  had  thereupon  imme- 
diately paid  it  over  to  the  Plaintiff;  there  could  be  no  Sort  of  Doubt 
but  that  the  Affignees  might  neverthelefs  have  recovered  it  back 
from  the  Plaintiff.  So  that  the  Plaintiff  could  not,  even 
in  that  Cafe,  have  profited  by  fuch  Return. 

Per  Cur.  Let  the  Pojlea  be  delivered  to  the  Defendants  ;  in 
Order  to  have  a  Judgment  of  Non-suit  entered  thereon. 


Monday  zd  Collins  fen.  verf.  Collins  jim. 

Paf.  32  G.  2.  Rot'lo  405. 
HIS  was  an  Action  of  Debt  upon  Bond. 


T 


The  Condition  appeared,  upon  Oyer,  to  be  "  to  pay  the  Plaintiff 
"  an  Annuity  of  10/.  a  Year  during  his  Life  ;  and  likewife  to  maiti- 
"  tain  him  in  Meat  Drink  Warning  and  Lodging,  in  the  Dwel- 
"  ling-house  at  Crundall  End,  for  and  during  his  Life." 

To  this  Declaration,  the  Defendant  pleaded  (by  Leave)  feveral 
Pleas. 

As  to  the  Payment  of  the  Annuity  of  10/.  per  Annum — There 
was  a  Plea  of  a  Set-off;  (viz.  that  only  60/.  is  due  to  the  Plaintiff 
on  Account  of  the  faid  Annuity ;  And  that  the  Plaintiff  owes  him 
more  than  60/.  viz.  500/.) 

*  See  this  As  to  the  maintaining  the  Plaintiff  &c, — There  was  a  Plea  *  That 

We  "pofi  " ^e  Plaintiff  left  the  House  voluntarily,  and  did  not 

82.1.  board  and  lodge  in  the  Houfe:  So  that  He  (the  Defendant)  was  not 

obliged  to  board  warn  and  lodge  him.     But  the  Defendant  avers  that 

he  was  always  ready  to  maintain  him  &c,  at  the  Houje. 

The  Plaintiff  demurs :  And  the  Defendant  joins  in  Demurrer. 

The  latter  Plea  depended  upon  the  Words  of  the  Condition;  which 
was, — "  That  if  Jofepb  Collins  the  Younger,  his  Heirs  Executors 
"  or  Administrators,  do  and  mall  well  and  truly  pay  or  caule  to  be 
"  paid  unto  Jofeph  Collins  the  Elder  and  his  Affigns,  Yearly  and  every 
"  Year  during  his  Life,  One  Annuity  of  10/.  of  lawful  Money  of 
■*  Great  Britain,  clear  of  All  Taxes  GV,  on  the  25th  of  March  and 
4  29th 
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<c  29th  of  September  Yearly ;  And  if  the  faid  Jofepb  Collins  the 
*c  Younger  mall  find  provide  and  allow  to  and  for  the  faid  Jofepb 
<c  Collins  the  Elder,  good  and  fufficient  Meat  Drink  Wafliing  and 
"  Lodging,  in  the  Dwelling-houfe  at  Critnda  11- End  af brefaid  ;  Then 
<c  this  Obligation  to  be  void  :  But  if  Default  (hall  be  made  in  the 
"  Payment  of  the  faid  Annuity  of  10/.  or  any  Part  thereof,  at  or 
"  upon  any  or  either  of  the  Days  abovementioned  for  the  Payment 
**  thereof;  Or  if  he  the  faid  Jofepb  Collins  the  Younger  (hall  negleB 
"  or  refufe  to  maintain  and  keep  the  faid  Jofepb  Collins  the 
"  Elder,  during  his  natural  Life,  as  aforesaid  ;  Then,  and  in 
"  Either  of  the  faid  Cafes,  to  be  and  remain  in  full  Force  and 
"  Virtue." 

The  Defendant  (having  Leave  to  plead  feveral  Pieas  &c,)  pleaded 
a  Set-off,  (as  is  beforementioned)  to  the  former  Part  of  the  Condi- 
tion, which  was  for  Payment  of  the  Annuity.  And,  as  to  the  latter, 
He  pleaded  That  the  Houfe  at  Crundall-End  was  the  Houfe  where  the 
faid  Jofepb  Collins  the  lounger  dwelt,  and  ever  fince  has  dwelt,  with 
his  Family  ;  And  that  he  did  admit  the  faid  Jofepb  Collins  the  Elder, 
and  receive  him  into  the  faid  Houfe ;  and  did,  until  his  Departure  af- 
termentioned,  find  provide  and  allow  to  the  faid  Jofepb  the  Elder  Meat 
Drink  &c  [in  the  Words  of  the  Condition  ;]  But  that  he  the  faid 
Jofepb  the  Elder,  of  his  own  Accord  departed  from  the  said 
House  at  Crundall-End,  and  has  never  yet  returned,  to  be  there 
provided  with  Meat  Drink  &c  {lit  fupra) ;  Nor  hath  ever  required 
to  be  provided  with  any,  or  to  have  any  allowed,  there;  And 
the  faid  Jofepb  the  Younger  has  always  been  ready  to  have  provided 
the  faid  Jofepb  the  Elder  with  Meat  Drink  &c  (ut  fupra)  at  a?ui 
in  the  faid  Dwelling-houfe,  if  He  had  not  departed,  or  would  have 
returned  thither  ;  But  that  He  always  has  refufed  and  ftill  does 
refufe  to  return  ;  but  has  continued  abf?it  from  thence  :  Therefore 
he  could  not  provide  him  with  Meat  Drink  &c  (ut  fupra)  at  or  in 
the  faid  Dwelling-houfe. 

To  this  Plea,  the  Plaintiff  demurred  j  And  the  Defendant  joined 
in  Demurrer. 

Mr.   Serj.  Poole,    on   Behalf  of  the  Plaintiff,   argued  That  this 
Cafe  of  an  Annuity  or  Yearly  Payment  does  not  fall  within  the  *  Sta-  •  v.  ante,  ft. 
tute  of  8  G.  2.  c.  24.  §  5.  concerning  Set-offs  j  becaufe  the  Action  is  799-  ?«>*»-> 
not  brought  for  a  Sum  complete  and  certain,  but  for  a  Part  of  a  grow-  er%    a  e' 
ing  Sum  payable  for  Life  ;  whereof  future  Payments  will  be  con- 
tinually becoming  due. 

Now  if  the  Judgment  be  here  entered  for  the  Remainder  (as  that- 
Act  dire&s,)  it  palfes  in  rem  judicatam ;  and  the  Plaintiff  cannot  re- 
cover any  more,  on  any  future  Default  of  Payment,  upon  the  fame 
Bond. 
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By  §  4.  of  this  Ad,  The  Provifion  for  fetting  mutual  Debts  one 
againft  the  Other,  was  looked  upon  as  highly  juft  and  reafonable  at 
all  Times :  It  is  therefore  provided  that  the  Claufe  in  2  G„  2.  c.  22. 
"  for  fetting  mutual  Debts  One  againft  the  Other"  fhall  be  and  re- 
main in  full  Force  for  ever. 

Sedion  5.  of  this  Act  of  8  G.  2.  c.  24.  provides  "  That  by  Vir- 
<c  tue  of  the  faid  Claufe  in  2  G.  2.  c.  22.  (which  is  thereby  made 
"  perpetual,)  Mutual  Debts  may  be  fet  againft  each  other,  either 
"  by  being  pleaded  in  Bar,  or  given  in  Evidence  on  the  General 
<c  Iffue,  in  the  Manner  therein  mentioned,  notwithjlanding  that 
<(  fuch  Debts  are  deemed  in  Law  to  be  of  a  different  Nature ;  Un- 
"  lefs  in  Cafes  where  either  of  the  faid  Debts  mall  accrue  by  reafon 
'•  of  a  Penalty  contained  in  any  Bond  or  Specialty  ;  and  in  all  Cafes 
"  where  either  the  Debt  for  which  the  Adion  hath  been  or  fhall  be 
"brought,  or  the  Debt  intended  to  be  fet  againft  the  fame  hath 
"  accrued  or  (hall  accrue  by  reafon  of  any  fuch  Penalty,  the 
"  Debt  intended  to  be  fet  off  mail  be  pleaded  in  Bar,  in  which 
<c  Plea  (hall  be  fhewn  how  much  is  truly  and  juftly  due  on  either 
"  Side  :  and  in  Cafe  the  Plaintiff  (hall  recover  in  any  fuch  Adion 
"  or  Suit,  'judgment  fhall  be  entered  for  no  more  than  fhall  appear 
"  to  be  truly  and  ju/lly  due  to  the  Plaintiff,  after  one  Debt  being 
"  fet  againft  the  other  as  aforefaid." 

isM  aib  leriT 

This  is  not  a  Bond  conditioned  for  Performance  of  Covenants 
or  Agreements  contained  in  any  Deed  or  Writing  :  It  contains  a 
quite  different  and  diftind  Condition.  The  prefent  Adion  is  an 
Adion  of  Debt  upon  a  Bond  conditioned  to  pay  an  Annuity  and  main- 
tain a  Parent. 

Mr.  Serj.  Hewitt  contra — This  is  a  new  Cafe. 

The  Setting  off  of  mutual  Debts  arifes  on  2  G.  2.  c.  22.  §  13. 
(which  was  a  temporary  Ad,)  and  on  8  G.  2.  c.  24.  §  4,  5.  (which 
makes  the  former  perpetual.) 

This  laft  Sedion  (§  5.)  provides,  generally  "  That  wherever  the 
"  Debt  arifes  upon  a  Bond  or  Specialty  -with  a  Penalty,  and  accrues 
"  by  reafon  of  fuch  Penalty,  a  Set-off  may  be  pleaded."  My 
Brother  Poole  fays,  "  It  extends  only  to  Cafes  where  the  Debt  is  a 
*\  Sum  certain:'  But  the  Words  of  the  Ad  are  general;  and  are 
not  at  all  confined  to  Sums  certain.  And  the  Plaintiff  may  after- 
wards recover,  for  fubfequent  Defaults  j  notwithstanding  the  prior 
Judgment :  For  the  Penalty  will  always  remain  a  Duty. 

Our  Plea  covers  the  whole  Demand. 

3  Mr. 
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Air.  Serj.  Poole  was  beginning  to  reply — But 

Mr.  Serj.  Hewitt  defired  it  might  ftand  over  till  next  Paper-Day ; 
(intending  to  make  a  Motion,  in  the  interim,  for  Leave  to  amend.) 
To  which  Requeff.  the  Court  agreed. 

Ulterius  Concilium. 

•On  the  next  Paper-Day,  (26th  June,)  Mr.  Serjeant  Poole  now 
proceeded  in  his  Reply  ;  (Serjeant  Hewitt  not  having  moved  to 
amend:)  He  argued  that  it  could  not  be  pleaded,  under  this  Act : 
For  this  Act  is  general,  and  has  no  fuch  Provifion  as  there  is  in  the 
Act  of  8,  9  W.  3.  c.  11.  §  ult.  viz.  "  That  the  Judgment  (hall 
u..fiand  as  a  Security."  And  therefore  if  the  Plaintiff  fhould  now 
recover  Judgment,  there  would  be  an  End  of  the  Bond  ;  And  there 
would  remain  no  Security  at  all  for  future  Payment  of  the  Annuity. 

And  He  agreed  with  Mr.  Serjeant  Hewitt,  That  this  is  a  new  Cafe. 

But  Mr.  Serjeant  Hewitt  infifted  that  this  Aft  of  8  G.  2.  c.  24. 
differs  materially  from  8,  9  W.  3.  and  from  4,  5  A?in.  c.  16.  §  13. 
for  bringing  in  the  Money,  and  having  the  Bond  difcharged.  The 
prefent  Aft  fays  "  That  the  Plaintiff  mail  recover  the  Sum  trulv 
"  and  juftly  due,  and  no  more"  And  my  Brother  Poole  fays, 
"  That  after  the  Matter  is  pafTed  in  rem  judicatam,  the  Plaintiff 
"  cannot  afterwards  recover  any  more  upon  the  fame  Bond."  But 
I  anfwer  that  the  Plaintiff  would  be  at  Liberty  to  bring  an  Action 
for  any  future  Breach :  For  the  prefent  Judgment  (upon  the  Set- 
off) would  not  be  for  the  Penalty,  but  only  for  the  Sum  truly  and 
jujlly  due,  and  no  more. 

Lord  Mansfield — Thefe  Claufes  in  8,  9^.3.  c.  n.  and 
8  G.  2.  c.  24.  are  extremely  beneficial  to  the  Subjecl. 

Therefore  His  Lordfhip  chofe,  He  faid,  to  confider  of  it ;  and 
did  not  mean  to  give  his  Opinion  at  prefent.  However,  by  way  of 
breaking  Cafe,  He  entered  into  an  Explication  of  the  Ads ;  which 
He  thought  ought  to  be  confidered  All  together,  as  being  made  in 
pari  materia.  So  that  Stoppage  or  Setting-off'  muft  have  the  fame 
Effeft,  under  the  8  G.  2.  as  Payment  had  under  8,  9  W.  3. 

Therefore  He  thought,  (at  prefent,)  that  it  was  mofr.  beneficial 
to  the  Subject,  that  in  the  Cafe  now  before  the  Court,  the  Set-off 
fhould  be  allowed.  But  He  affured  Serjeant  Poole,  that  if  They 
mould  be  of  that  Opinion  on  Deliberation,  He  fhould  not,  as  it 
was  a  new  Cafe,  be  caught  by  his  Demurrer:  For  that  They 
would  give  him  Leave  to  withdraw  it,  and  reply. 

Cur.  advis'. 

Lord 
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Lord  Mansfield  now  delivered  the  Refolution  of  the  Court; 
viz.  That  they  were  All  (upon  deliberate  Confideration)  unani- 
mously and  clearly  of  Opinion  (as  it  {truck  him  before)  That  this 
is  a  Cafe  within  8  G.  2.  c.  24.  §  4,  5.  Where  mutual  Debts  may 
be  fet  off,  juft  as  much  as  a&ual  Payment  of  the  Money  might  have 
been  before. 

He  faid  He  would  confider  how  the  Law  flood,  before  the  Acts 
of  2  G.  2.  c.  22.  and  8  G.  2.  c.  24.  and  under  the  Acl:  of  8,  9  TV. 
3.  c.  11. 

The  Act.  of  8,  9  W.  3.  £  11.  is  intitled  "  An  Act  for  the  better 
§  8.  «<  preventing  frivolous  and  vexatious  Suits."     The  *  laft  Claufe  of 

it  is  a  Provifion  intended  to  meet  the  Cafe  of  Non-performance  of 
Covenants  and  Agreements  fecured  by  Bonds  or  Indentures ;  and' 
which  Covenants  or  Agreements  are  to  be  performed  at  different 
Times,  or  the  Monies  paid  by  Injlallments  &c. 

Before  that  Acl:,  a  Plaintiff  could  only  affign  One  Breach,  upon 
fuch  Bond  or  Indenture  :  And  if  the  Defendant  could  prove  that 
the  whole  Debt  was  paid,  there  was  an  End  of  the  Matter.  But  if 
the  Defendant  had  only  paid  Part  of  the  Debt,  and  not  the  Whole, 
then  the  Judgment  was  taken  for  the  whole.  Penalty :  And  this 
Judgment  for  the  whole  Penalty  flood  as  a  Security  for  the  Refidue 
of  the  Demand  which  remained  unpaid.  So  that  the  Judgment 
ftood  for  the  whole  Penalty,  though  only  Part  remained  due;  And 
the  Plaintiff  was  juftly  intitled  only  to  that,  and  no  more:  Which 
often  forced  the  Defendant,  in  fuch  a  Cafe,  into  expenfive  Suits  in 
Equity,  for  Relief. 

1  §  8.  To  prevent  which,  the  *  laft  Claufe  of  this  A£t  of  8,  9  W.  3. 

c.  11.  provides  "That  in  all  A&ions,  in  any  of  His  Majefty's 
"  Courts  of  Record,  upon  any  Bond  or  Bonds,  or  on  any  penal 
"  Sum,  for  Non-performance  of  any  Covenants  or  Agreements  in 
"  any  Indenture  Deed  or  Writing  contained,  the  Plaintiff  or  Plain- 
"  tiffs  may  affign  as  many  Breaches  as  he  or. they  fhall  think  fit; 
"  And  the  Jury  mall  affefs  Damages  and  Cofts  on  fo  many  of  them 
"  as  the  Plaintiff  fhall  prove  to  have  been  broken  ;  And  the  like 
"  Judgment  fhall  be  entered  on  fuch  Verdict,  as  had  been  ufually 
"  done  in  fuch  like  Adions."  Then  there  is  a  fuitable  Provifion 
for  fuggefting  feveral  Breaches,  where  the  Judgment  paffes  by  De- 
fault, Confeffion  or  on  Demurrer.  Then  the  Act  provides,  "  That 
*'  if  after  Judgment  and  before  Execution  executed,  the  Defendant 
"  fhall  pay  into  Court  all  the  Damages  and  Cofts  on  the  feveral 
"  Breaches  affigned  and  found,  a  Stay  of  Execution  on  the  Judg- 
"  ment  fhall  be  entered  upon  Record :  Or  if,  by  Reafon  of  any 
2  "  Execution 
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*«  Execution  executed,  the  Plaintiff  fhall  be  j idly  paid  and  fatisfied 
"  all  fuch  Damages  and  Cofts,  and  the  Charges  of  fuch  Execution, 
"  then  the  Body,  Lands  or  Goods  of  the  Defendant  fhall  be  dif- 
"  charged  of  fuch  Execution  ;  which  fhall  likewife  be  entered 
"  upon3 Record.  But  yet,  in  each  Cafe,  the  Judgment  fhall  re- 
"  main  as  a  further  Security  to  anfwer  Damages  to  the  Plaintiff  for 
"  future  Breaches :  Upon  which,  the  Plaintiff  may  have  a  Scire 
"facias  on  the  Judgment,  fuggefting  other  Breaches;  whereupon 
"  there  fhall  be  the  tike  Proceeding  as  was  in  the  Adion  of  Debt 
"  upon  the  Bond,  for  affeffing  Damages  on  fuch  Breaches;  And 
"  on  Payment  or  Satisfaction,  as  before,  of  fuch  future  Damages 
"  Cofts  and  Charges  as  aforefaid,  All  further  Proceedings  fhall  be 
"  again  flayed;  And  fo,  toties  quoties  ;  and  the  Defendant  his 
"  Body  Lands  or  Goods  fhall  be  difcharged  out  of  Execution,  as 
"  aforefaid." 

A  very  beneficial  Remedy,  and  a  very  juft  One  to  the  Subject, 
this  is.  The  Judgment  is  to  be  for  the  'whole  Penalty,  and  is  to 
remain  as  a  further  Security ;  though  Execution  is  to  be  frayed  on 
Payment  of  the  Sum  due  &c :  So  that  the  Penalty  is  a  Security  for 
the  Debt  Intereft  and  Cofts,  upon  any  future  Breach. 

Before  this  Statute,  the  actual  Payment  of  Money  in  Dif- 
charge  of  the  Demand,  was  exactly  upon  the  fame  foot,  as  the 
Set-off  of  a  Debt  is  now  put  upon  :  And  a  Plea  of  Payment  of 
a  Sum  of  Money  fufHcient  to  difcharge  the  whole  Demand  was  juft 
the  fame  then,  as  a  Set-off  of  a  Debt  large  enough  to  balance  the 
whole  Demand,  is  now:  That  is  to  fay,  It  was  a  full  Anfwer  to 
the  Plaintiffs'  Demand ;  And  he  could  have  no  Judgment  at  all  againft 
the  Defendant. 

But  if  it  had  come  out,  that  there  had  been  a  Failure  of  Payment 
of  any  Part  of  the  Plaintiff's  juft  Demand,  the  Plaintiff  would  have 
been'intitled to  take  his  Judgment  for  the  whole  Penalty ;  (though 
Execution  was  to  be  ftayed  on  Payment  of  the  Damages  already 
incurred,  and  Cofts:)  And  this  Judgment  for  the  whole  Penalty  was 
to  ftand  as  a  Security  to  anfwer  future  Breaches. 

But  the  Payment  here  intended  was  to  be  an  actual  Payment : 
For  Stoppage,  or  Setting  off  Debt  againft  Debt,  was  not  then  equi- 
valent to  actual  Payment :  But  Crofs  Adtions  muft,  at  that  Time 
have  been  brought,  for  the  refpeftive  mutual  Debts. 

Since  thefe  two  very  beneficial  Acts  of  2  G.  2.  c.  22.  and  8  G.  2. 
c.  24.  Stoppage,  or  Setting-of  of  mutual  Debts,  is  become  equivalent 
to  actual  Payment:  And  a  Balance  pall  be  Jlruck,  as  in  Equity  and 
Juftice  it  ought  to  be. 

Part  IV.  Vol.  II.  Yy  At 
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At  Common  Law,  before  thefe  Ads,  If  the  Plaintiff  was  as  much, 
or  even  more  indebted  to  the  Defendant  than  the  Defendant  was  in- 
debted to  Him,  Yet  the  Defendant  had  no  Method  to  ftrike  a 
Balance  :  He  could  only  go  into  a  Court  of  Equity,  for  doing  what 
is  mod  clearly  jutl  and  right  to  be  done. 

The  2  G.  2.  c.  22.  was  made  to  anfwer  this  juft.  and  reafon- 

*  V>  h  '3-     able  End  ;  and  enacts  *  generally,  "  That  where  there  are  mutual 

"  Debts  between  the  Parties,  One  Debt  may  be  fet  againft:  the  Other." 

Upon  which  Act  of  2  G.  2.  Doubts  about  the  different  Natures  of 

Debts  having  arifen,    the  8  G.  2.  c.  24.    was  thereupon  made  : 

+  See  it,  at  xhe.  5th  Section  whereof  is  a  -f-  General  Provifion  -j-  without  Ex- 

pafs'zz""    ception-.     So  that  the  Objections  which  have  been  here  made,  on  the 

Part.  of. the  Plaintiff,  are  made  by  Conjlruclion  only. 

!L  a 

Objeaion.  It  is  objected,  firft,  "  That  this  is  not  an  Action  brought  upon 

"  a. Penalty  for  Non- Performance  of  an  Agreement  or  Covenant 
"  contained  in  any  Indenture  Deed  or  Writi?ig." 

Anfwer.  This  is  an  Agreement  between  the  Parties,  and  an  Agreement  in 

Writing :  The  Condition  of  the  Bond  is  an  Agreement  in  Writing ; 
AndTeople  have  frequently  gone  into  Courts  of  Equity  upon  Con- 
ditions of  Bonds,  as  being  Agreement  in  Writing,  to  have  a  fpc- 
cific  Performance  of  them. 

Oijeftion  It  is  faid  that  if  the  Plaintiff  mould  take  his  Judgment  upon  this 

Act  of  Parliament,  it  would  not  be  a  Judgment  for  the  Penalty, 
but  a. Judgment  only  for  the  Sum  due,  and  no  MORii  ;  and  that  after 
the  Matter  has  once  paffed  in  rem  judicatam,  the  Plaintiff  camiot 
afterwards  recover  any  more  upon  this  Bond,  whatever  may  become 
due  by  future  Non-Payments ;  For  that  here  is  no  Provijion  "  that 
"  the  Judgment  {hall  jiand  as  a  Security  for  future  Payments,"  as 
there  was  in  the  Act  of  8,  9  W.  3.  c.  1 1.  made  for  the  better  pre- 
venting frivolous  and  vexatious  Suits. 

Anfwer.  The  Judgment  is  indeed  by  this  Act  of  8  G.  2.  directed  to  be 

entered  "  for  no  more  than  (hall  appear  to  be  juftly  and  truly  due 
"  to  the  Plaintiff:"  But  it  is  clearly  within  the  Words  and  Meaning 
of  the  Act,  That  the  Penalty  is  to  remain  as  a  Security  againft;  future 
Breaches,  in  this  Cafe  of  a  Set-cff  pleaded,  as  much  as  it  would 
have  done  upon  the  Act  of  8,  9  W.  3.  c.  11.  if  Payment  had  been 
made  agreeably  to  the  Directions  therein  contained. 

But  as  this  has  not  been  before  fettled,  "  That  a  Set-off  may  be 
"  pleaded  in  fuch  a  Cafe  as  this,  where  the  Condition  is  for  the 
"  Payment  of  an  Annuity  or  growing  Sum,"  It  would  be  hard  to 
bind  the  Plaintiff  down  ftrictly  to  his  Demurrer.     Therefore  my 

Brother 
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Brother  Poole  may  move  to  withdraw  the  Demurrer,  and  to  reply 
in  a  proper  Manner:  Which  will  give  the  Plaintiff  an  Opportunity 
of  difputing  the  Debt  pleaded  by  Way  of  Set-off,  if  He  thinks 


proper* 


Which  Mr.  Serj.  Poole  moved  accordingly  :  And  the  Court  grant- 
ed it ;  but  added  that  it  £hould  be  upon  Payment  ofCoflu 

■■■ 

■ 
•  ■    . 

Wilfon  verf.  Day. 

THIS  was  an  Action  of  Trefpafs  for  breaking  and  entering  the 
Plaintiff's  Houfe,  and  taking  away  his  Goods.  Not  Guilty 
pleaded  ;  And  alfo  (by  Leave)  a  Juftification  under  a  Commiffion  of 
Bankruptcy,  awarded  againft  one  Law/on. 

■ 

At  the  Trial,  the  Matter  was  referred  to  the  Opinion  of  the  Court.' 

N.B.  John  Day  (the  Defendant)  was  Meffenger  under  the  faid 
Commiffion  of  Bankruptcy ;  and  in  this  his  Juftification,  made  Title 
to  the  Poffeffion  of  the  Houfe  under  an  Alignment  from  the  Com- 
miffioners. 

- 

The  General  Queftion  referved  for  the  Opinion  of  the  Court  was 
*e  Whether  an  Affignment  made  by  Law/on  was,  in  itfelf,  an  AR 
"  of  Bankruptcy :"  And  it  was  directed  to  come  on,  by  Way  of 
Motion. 

Lord  Mansfield  ftated  the  material  Facts  of  the  Cafe  to  be  to 
the  following  Effect. 

One  Lawfon,  a  Trader,  who  was  concerned  with  One  Titley  in 
circulating  Notes,  and  was  really  indebted  to  the  Plaintiff  Wilfon, 
being  in  a  Fright  on  Titlefs  Going  off,  fent  for  Wilfon  on  the  Thurfday 
(the  1 6th  of  November,)  and  told  him  "  that  Titley  was  gone  off, 
**  and  that  many  Notes  were  ftanding  out  againft  Him,  and  that  he 
m  could  not  ftand  his  Ground  ;"  and  therefore  propofed  to  fecure 
Wilfon  :  And  on  the  Saturday  following  (the  1 8th  of  November)  fent 
fop  an  Attorney  and  preffed  him  to  draw  an  Affignment  immediately 
from  Him  the  faid  Lawfon  to  Wilfon.  The  Attorney  could  not  do 
it  till  the  Monday,  and  it  was  privately  executed  on  that  Day,  though 
it  bore  Date  on  the  preceding  Saturday.  It  was  executed  to  Wil- 
fon, to  fecure  Money  really  due  to  him,  and  which  He  was 
liable  to  pay  on  Lawfcn'e  Account :  And  it  purports  to  be  only  a  Se- 
curity for  fuch  Money,  but  does  not  liquidate  the  Sum  due.  A  Day 
or  two  after,  a  Defeaiance  was  executed ;  which  was  a  Separate 
Deed,  making  the  former  void  upon  Payment  of  all  the  Money  due 

3  tc> 
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Wilfon :  But  this  Defeazance  did  not  fpecify  how  much  it  was,  any 
more  than  the  Affignment  did.  After  Payment  of  Wilfon's  Debt ;  as 
to  the  Rtfidue,  it  was  to  be  in  Truft  for  Law/on  Himfelf.  The  Affign- 
ment  was  a  general  Affignment  of  every  Thing  that  Lain  [on  had 
in' the  World ;  and  imported  that  it  was  made  to  fecure  a  large  Sum 
(1800/.  or  upwards.)  It  begun  with  a  Recital  "Whereas  I  am 
"  obliged,  upon  urgent  and  necefTary  Bufinefs  to  leave  London-,"  It 
recited  alio  "  That  Law/on  had  not  then  Money  enough  by  Him,  nor 
"  could  raife  it  foon  enough  to  anfwer  all  the  Demands  that  Wil- 
"  fon  had  upon  Him."  There  was  no  Counterpart :  And  the  Ori- 
ginal remained  in  the  Custody  and  Keeping  of  the  Assignor. 
No  other  Pofleflion  was  delivered,  but  only  that  a  Letter  of  Attorney 
was  given  to  One  Betham  (who  was  Clerk  to  Laivfon  and  privy  to 
the  Whole,  and  who  was  concerned  in  the  bad  Part  of  circulating  the 
Notes,)  "  to  collect,  receive,  difpofe,  &c  &c:"  But  the  Goods  continu- 
ed in  Lawfon's  Houfe.  No  Notice  was  given  to  the  Debtors  of  Laivfon, 
who  owed  Him  money,  till  Laivfon  went  off;  which  was  in  a  few 
Days  'after.  At  the  Trial  it  appeared  that  the  Debt  really  due  to 
Wilfon  from  this  Laivfon,  was  about  1840/:  although  the  Deed, 
which  recited  Lawfon's  Circum fiances  to  be  bad,  and  their  Manner 
of  dealing,  recited  alfo  that  there  might  be  about  3000/.  that  Wilfon 
might  be  liable  to  pay,  but  mentions  only  30/.  as  actually  due;  And 
then  affigns  every  Thing  in  the  World  to  Wilfon  -}  Debts  &c  &c, 
without  any  Exception  whatfoever. 

1 

Mr.  Serj.  Whi faker,  Mr.  Morton,  and  Mr.  Tates  were  of  Coun- 
fel  for  the  Defendant. 

They  argued  that  the  Deed  itfelf  is  fraudulent,  and  an  A«T 
%  z-  of  Bankruptcy  within  *  21    J.  1.  c.  19.  For  it  was  in  Trufl  for 

Laivfon  himfelf,  after  Wilfon  fliould  be  paid  ;  and  was  executed  pri- 
vately, at  a  Tavern,  on  the  Monday  at  Night. 

/  It  was  done  in  Contemplation  of  Lawfon's  Running  away:  And 
with  Intent  to  give  Wilfon  the  Preference  to  other  Creditors-,  And 
was  therefore  a  Fraud  upon  the  Other  Creditors.  It  appears  upon 
the  Face  of  the  Deed,  "  that  Laivfon  was  then  become  infolvent." 

- 

It  affigns  All  his  Effects  whatfoever,  and  neither  values  the  Ef- 
fects affigned,  nor  liquidates  Wilfon' s  Demand  upon  Laivfon. 

The  vifible  Poff'eJJion  was  not  altered:  Betham  remained  the  acting 
Agent,  as  before. 

y.ante^Gj.     This  is  like  the  Cafe  of  *  Sir  Edward  Worfeley  v.  De  Mattos  et 
al\  H.  1758.  31  G.  2.  B.R. 

Mr. 
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Mr.  AV/ae  aad  Mr.  Aftm  contra,  for  Wilfon  the  Plaintiff. 

This  Cafe  differs  from  that  of  i>  Mattos.  This  is  only  in  the 
Nature  of  a  Mortgage,  to  fecure  Mr.  Wilfm's  Debt  only,  and  in- 
demnify Him  againft  the  other  Demands  to  which  he  was  liable, 
and  what  he  was  likely  to  fuffer  on  Lawfon's  Account.  The  Sum 
of  1840/.  was  then  actually  due  from  Lawfon  to  Wilfon  :  And  the 
principal  Operation  of  this  Deed  was  to  fecure  that  Debt. 

And  a  Trader  who  is  likely  to  become  a  Bankrupt  may  give  the 
Preference  to  one  Creditor^  rather  than  to  another,  at  any  Time  be- 
fore his  Bankruptcy. 

. 

But  it  will  be  obje&ed,  that  this  Alignment  was  under  a  Con- 
templation of  his  becoming  Bankrupt  j  And  therefore  is  itfelf  an 
Adl  of  Bankruptcy. 

Anfwer.  This  is  only,  or  chiefly  at  leaft,  a  Security  for  the 
1 840  /.  by  way  of  Mortgage ;  and  was  therefore  made  for  a  valu- 
able  Conji deration. 

The  Deed  does  not  import  that  he  was  abfolutely  unable  to  an- 
fwer the  Demands  upon  him  ;  but  only  "  that  he  had  not  then 
"  Money  enough  by  him  to  anfwer  them." 

And  the  Occafion  and  Neceffity  of  his  Abfence  from  London  is 
expreflly  recited  to  be  "  upon  urgent  and  neceffary  Bufmefs :"  Which 
is  very  different  from  his  Running  away,  or  abfeonding. 

The  Intent  of  this  Deed  is,  expreflly,  to  retain  only  fo  much  as 
will  fatisfy  Wilfon' 's  Demands  (though  thofe  Demands  are  not  in- 
deed particularly  liquidated.) 

Lord  Mansfield  thought  it  a  plain  Cafe  bcth  upon  the  Deed, 
and  upon  the  Collateral  Circumftances. 


» 


The  Syfiem  of  the  Bankrupt  Law6  is,  that  the  Bankrupt's  Ef- 
fects (hall  be  taken  out  of  his  own  Poffeflion,  and  be  divided  equally 
amongfi  al  l  his  Creditors. 

In  *  Gainer's  Cafe,  (of  the  black  Ginger,)  the  Deed  was  holden*Sectbi»c«rc 
to  be  void,  and  to  be  itfelf  an  AB  of  Bankruptcy  :  And  yet,  in  that^^dfTr 
Cafe,  only  One  Creditor  was  virtually  excluded.  Edward 

lUorfely  tt  af 
v.  De  Mat  1 os 
and  Siadcr, 

Part  IV.  Vol.  II.  Zz  It  mu  477- 
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It  is  not  neceffary  that  the  Deed  fnould  be  fraudulent,  as  be- 
tween the  Parties  :  Nor  is  this  Deed  at  all  fo  j  for  it  is  a  very  y^/r 
Deed,  as  to  the  Parties.  But  it  is  made  to  prefer  this  Samuel 
IVilfon  to  the  Bankrupt's  other  Creditors. 

Then  he  recited  the  Deed,  and  particularly  the  following  Ex- 
prefiions  in  it,  viz.  "  And  whereas,  by  reafon  of  &c,  I  cannot  at 
prefent  raife  &c\  fo  foon  as  the  Money  due  to  the  faid  S.  W.  will 
become  payable  ;  And  whereas  I  am  obliged,  on  Account  of  necef- 
fary  Bufinefs  &c,  to  be  abfent  &c."  And  He  obferved,  that  the 
Alignment  is  of  Every  Thing  that  he  had  in  the  World;  not  ex- 
cepting even  Apparel,  &c. 

■  Now  though  a  Trader,  before  he  becomes  a  Bankrupt  may  prefer 
One  Creditor  to  Another,  and  may  pay  him  his  Debt ;  or  may  make 
*  in  December^.  Mortgage,  with  PoJJeffion  delivered;  Or  (as  was  the  Cafe  of  *  Small 
1727.  in  v  Qudjy^  may  affign  Part  of  his  Effects  to  One  particular  Cre- 
ponedbin  T  ditor  ;  'Yet  an  Alignment  of  his"  Whole  Eftate  is  of  a  very  different 
Pene  Wm.  Confideration  :  That  tends  to  defeat  the  whole  Syjlem  of  the  Bank- 
r^ed^ruptLaws. 

the  Regijler- 

Book,  in  De       Here  he  affigns  All,  and  inverts  his  own  Clerk  with  the  Manage- 

f£*j£**  ment  of  his  Effects,  injlead  of  the  Commijftoners. 

481. 

This  Deed  is  an  Ab~l  of  Bankruptcy,  it/elf  It  defeats  the  whole 
Bankrupt  Law :  Nothing'  remains  for  the  Creditors  in  any  Shape ; 
But  his  whole  Effate  is  put  into  the  Hands  of  his  own  Tru/iees; 
immediately.  Therefore  he  is  of  Courfe  a  Bankrupt,  the  Moment 
he  has  executed  this  Deed  :  For  there  is  Nothing  at  all  left  for  his 
Creditors.  And  this  is  for  an  unliquidated  Demand,  too:  Which 
makes  it  ftronger. 

Thus  it  ftands  upon  the  Deed. 

But  the  Circumstances  confirm  it.  For  here  is  no  vifible 
Change  of  PojftJJion :  And  the  Letter  of  Attorney  "  to  receive  the 
"Debts"  is  zfecret  Tranfaflion,  unknown  to  every  body  elfe;  Where- 

+  27th  Janu-  as,  according  to  the  Cafe  of  f  Ryal  v.  Rowles,  there  ought  to  be 

ary  1 749.  in  Notice  to  the  Creditors. 

Canc\     See 

cited' and  dif-      Therefore  I  think  this  Deed  is  in  itfelf  an  Aft  of  Bankruptcy . 

cuffed  in  that 

Mr.  Juft.  Den  1  son  concurred,  for  the  fame  Reafons. 

And  He  alfo  obferved,  that  fuch  a  Deed  as  this  ought  not  to  be 

eftablimed  j   becaufe  the  whole  Power  that  ought  to  be  in  the  Af 

■     4  f'gnees^ 
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faneer,  is  put  into  the  Hands  of  Bctham  the  Bankrupt's  own  Clerk  : 
Which  is  directly  contrary  to  the  very  End  and  Intention  of  the 
Bankrupt-Laws. 

It  is  apparent  that  where  a  Trader  conveys  his  whole  Eftate  and 
Effects,  it  muft  be  with  an  Intent  to  defeat  his  Creditors  in  general. 
And  here,  it  is  to  fatisfy  an  unliquidated  Demand,  too  :  Which  is  a ' 
Circumftance  that  ferves  to  confirm  it's  being  the  Intention  of  the 
prefent  Deed. 

All  thefe  Cafes  mufl  depend  upon  their  Circumjlances :  And  here 
they  are  as  ftrong  as  I  ever  met  with.  It  is  a  Cafe  within  the 
Letter  of  the  Ad. 

Mr.  Juft.  Foster — A  Trader,  before  Bankruptcy,  may  pay  a 
particular  Creditor;  Or  He  may  mortgage  his  Effeds  to  a  parti- 
cular Creditor,  with  Pojfe/Jion  delivered ;  And  here  it  is  a  Mortgage, 
'tis  true,  with  a  refulting  Truft  to  Law/on:  But  here  is  no  Alte- 
ration of  Possession  no  Delivery,  (which  is  the  Badge  of 
Ownerfhip.)     *  Twyne's  Cafe.  *  3C"-  «>•  "■ 

•  This,  if  it  were  to  be  permitted,  would  defeat  the  whole  Syjlem  of 
the  Bankrupt-Laws. 

Mr.  Juft.  Wilmot  was  of  the  fame  Opinion. 

If  this  fhould  be  allowed,  it  would  defeat  all  the  Bankrupt-Laws. 

The  Deed  is  a  Conveyance  of  his  whole  Eftate  and  Effeds : 
And  it  appears  to  be  made,  when  the  Trader  was  infolvent  and  Run- 
ning away. 

A  Mortgage  by  a  Trader,  of  his  Effeds,  is  good,  if  he  parts 
with  the  Poffejjion :  And  the  Reafon  is,  becaufe  he  might  have 
abfolutely  fold  it,  and  paid  the  Creditor  the  Money. 

But  here  is  a  Conveyance  of  his  whole  Eftate  and  Effeds ;  And 
no  Possession  delivered;  no  Alteration  of  PoJJ'ejJion  :  But 
the  fame  Perfon,  Betham,  continued  to  ad,  juft  as  he  was  ufed  to 
do  before. 

Therefore  this  Deed  alone  is  an  ASi  of  Bankruptcy,  without 
meddling  with  any  other  Circumftances  collateral  to  it. 

This  Conveyance  of  the  Whole,  without  leaving  any  Thing  at  all 
remaining  towards  fatisfying  the  reft  of  his  Creditors,  is  a  very  difre- 

•  rent  Cafe  from  an  Affignment  of  a  particular  Part  of  his  Effeds,  to 


a  particular  Creditor. 


Lord 
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Lord  Mansfield  added  that  a  Colourable  Exception  of  a  ft/iall 
Part  of  his  Eftate  or  Effects  would  not  help  the  Matter :  For  the 
Court  would  never  fuffer  that  an  Evajion  fhould  prevail,  to  take  fuch 
a  Cafe  out  of  the  General  Rule,  which  is  fo  effentially  neceffary  to- 
be  obferved,  in  Order  to  a  due  Execution  of  this  Syftem  of  Laws. 

The  Court  was  therefore  unanimous,  (and  clearly  fo,)  That 
there  ought  in  this  Cafe  to  be  a  Judgment  of  Nonsuit 
entered  for  the  Defendant. 

Rex  verf.  Boyall. 

.    .    fo, 

MR..#7w«  fhewed  Caufe  againft  quajhing  an  Indictment  againft 
the  Defendant,'  a'Parifhioner  of  Market -Deeping  in  Lincoln* 
Jhirc,   for  not  fending  out  his  Carts  &c,   to  the  Six  Days  High"-  .' 
way  Labour,  purfuant  to  an  Order  from  the  Overfeers  &c.    (  b  ' 


Tlie  Indictment  fets  forth— That  John  Mawfy  and  J.  Thornton, 
on  the  2}d'of  June  &c,  at  the  Parifh  of  M.  being  then  and 'con- 
tinually from  thenceforth  until  after  the  29th  Day  of  the  faid  June, 
the  Surveyors  of  the  High-ways  in  the  faid  Parifh,  did  appoint  the 
laid  2.9th  Day  of  June  for  the  providing  Stones  &c,  for  the  Amend- 
ment of  the  High-ways ;  the  fame  being  One  of  the  Six  Days  ap- 
pointed for  providing  Stones  &c,  for  Amendment  &c,  in  the  Tea*  :.c 
for  which,  they  were  Surveyors.     Then  it  fets  forth  that  they  gave 
pubiic^Notice  in  the  Parifh  Church,  of  their  having  appointed  the 
faicj  29th  of  June  for  providing  Stones  &c.     But  that  neverthelefs,  ■ 
the  Defendant,  who  on  the  faid  23d  of  June,  and  until  and  after 
the  faid  29th  of  June,  at  the  Parifh  aforefaid,  kept  a  Draught,  well 
knowing  the  PremiffeSj  did  not  find  and  fend,  on  the  faid  29th  of 
June,  One  Wain  or  Cart  furnifhed  after  the  Cuftom  of  the  County  ; 
with  Oxen  or  other  proper  Cattle  and  other  Neceffaries  meet  to 
carry.  Things  ^convenient  for  that  Purpofe,  and  alfo  two  able  Men 
with  the  fame,  lor  the  providing  Stones  &c,  for  Amendment  of  and 
working  in  the  faid  High- way  in  the  Parifh  aforefaid  ;  but  therein 
wholly  neglected  and  made  Default ;  In  Contempt  £fr,  and  againft 
the  Form  of  the  Statute  &c. 

V.  22  C.  2.  c.  12.  §  9 :  (which  is  the  Statute  here  intended.) 

Three  Objections  were  taken  to  this  Indictment :  viz. 

1  ft  Objection — That  John  Mawly  and  J.  'Thornton  are  not  fujfi- 
ciently  alledged  to  be  Surveyors  of  the  faid  High-Ways :  It  is  only 

3 


"  that 
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*c  that  they  being  Surveyors  Gfcj"  And  is  not  faid  <$)•  wfoa  they 
were  appointed. 

2d  Objection — It  is  not  faid,  on  what  Day  they  were  fo  appointed: 
Whereas  a  particular  Time  is  preferred  by  the  Act  of  Parliament, 
for  their  Appointment.  V.  §  12.  which  limits  it  fo  fome  Day  in 
Chrijlmas  Week. 

3d  Objection — That  a  *  particular  Remedy  is  appointed  by  *y.*"**,*a* 
•this  Statute  of  22  C.  2.  r.  12.  namely,  in  §  9  and  12  :  And  there-  'v° [xMnfimi 
fore,  this  being  a  new  Offence  created  by  this  Statute,  and  the  particularly 
Statute prefcribing a  particular  Remedy,  that  particular  Reme-^1  So+- 
■dy  muft  be  purfued^  And  an  Indictment  will  not  lie. 

Mr.  Winn's  Anfwers  to  the  Objections,  were  as  follows. 

To  the  1  ft  Objection,  He  anfwered,  that  2  Mod.  128.  Rex  v\ 
Moor^  is  in  Point  That  the  Words  "  being  above  fuch  an  Age" 
are  good  in  an  Indictment.  And  thefe  Words  are  "  being  then 
**  Surveyors." 

To  the  2d  Objection, — He  anfwered,  That  die  Allegation  "  That 
•*  they  being  then  Surveyors,"  is  fufficient;  without  fpecifying  when 
they  were  fo  appointed. 

To  the  3d  Objection — That  this  is  in  itfelf&n  indictable  Offence  -, 
and  was  fo,  at  the  Making  of  22  C.  2.  c.  12. 

The  Ad  of  2  £?  3  Ph.  £?  M.  c.  8.  is  the  firfl  Statute  that  gives 
a  Forfeiture  for  Default  in  this  refpect.  The  5  Eliz.  c.  13.  §  8. 
gives  Power  to  the  Seffions,  to  proceed  to  inquire  of  Defaults,  and 
to  affefs  Fines  for  them  :  (Which  mull  be  by  way  of  Indictment.) 
In  Weft's  Precedents,  2d  part,  §  218.  Anno  34  Eliz.  There  is  an 
Indilitmeni  for  this  fame  Offence* 


Or,  perhaps,  they  might  be  out  of  the  jurifdiction  of  the  Jufti- 
ces;  And  if  fo,  the  Juftices  could  not  proceed  as  the  Act  directs. 

And  this  is  a  mandatory  Statute. 

Mr.  Vivian,  tontra. 

In  Support  of  the  ift  and  2d  Objections — It  ought  to  have  been 
mentioned  by  whom,  and  when  the  Surveyors  were  appointed. 

Part  IV.  Vol.  II.  Aaa  In 
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In  Support  of  the  3d  Objection,  He  cited  2  Hawk.  P.  C.  21  r. 
r.«wrf*8o;.  §  4,  Where  the  *  Rule  is  particularly  and  expreffly  laid  down.  And 
o^DHimaion22  C  2.  r.  12.  §  9.  prefcribes  a  particular  Method:  So  alfo  does 
declared  by  §  12.  of  the  fame  Statute.  In  7  Rep.  36.  (On  penal  Statutes,)  It 
Lord  Uarf.  was  ref0lved  "  that  the  Act  which  gives  the  Penalty,  ought  to  be 
"  purfued."  Brown!.  106.  Rex  v.  Marriot,  1  Show.  398.  Ste- 
phens, v.  Watfon,  1  Salk.  45.  Palm.  388.  S.  P.  2  Ro.  Rep.  299. 
Cro.  Jac.  643.  Cajile's  Cafe.  <$ueen  v.  Watfon,  cited  in  6  Mod.  86. 
i^x  v.  Davyes,  3  i&£.  34.     .fox  v.  Sparks,  3  M></.  79. 

Lord  Mansfield — 

As  to  the  3d  Objection — It  was  an  Offence  indictable,  before  the 
Appointment  of  the  Summary  Remedy  prefcribed  by  the  Statute  of 
+  See  it  cited  22  C.  2.  The  Cafe  of  f  Rex  v.  Davis,  M.  28  G.  2.  B.  R.  was  of 
goj^ioV""''  ^e  *"ame  kinc1'  Therefore  the  Summary  Jurifdiction  is  j|  Cumu- 
\v.ante  805.  lative,  (although  there  is  another  Remedy  given,)  and  does  not 
auord\        exclude  the  Common-Law  Remedy. 

I  do  not  approve  of  indicting,  where  there  is  another  Remedy : 
laT* 8°4  ^  carr'es  ^  APPearance  of  +  Oppreflion.    Yet  it  is  not  to  be  under- 
ftood  that  We  are  obliged  to  qua/h  Indictments  upon  Motion,  m 
every  Cafe,  where  they  are  not  to  be  fupported  upon  a  Demurrer. 

As  to  the  iff.  Objection — "  Being"  is  a  fufficient  Averment. 

And  the  2d  Objection  has  No:hing  in  it. 

Mr.  Juft.  Den  1  son  concurred. 

The  Rule  was  therefore  discharged. 


yly?'75\.  Rex  verf.  Cowle. 

ON  mewing  Caufe  (upon  Tuefday  23d  January  lad)  why  a  Su- 
persedeas fhould  not  iffue,  to  a  Certiorari  directed  to 
the  Mayor  and  Corporation- jufcices  of  Berwick,   "  to  remove  an 
"  Indictment  for  an  Affault ;"  and  alfo  on  the  Adverfe  Party's  fhewinp- 
Lk?(Sl .  Caufe  (at  the  fame  Time)  againftqther*  Crofs-Rules  for  Attach- 
tim)  at  the    ments  againft  the  Juftices  to  whom  the  faid  Certiorari  was  di- 
End  of  this    rected,  "  for  refufmg  to  receive  or  return  the  faid  Certiorari;  and 
ale,  pa.       «  fQT  COnv.mttmg  tne  Defendant  to  Prifon  on  his  Refafal  to  plead: 
"  in  their  Court  of  SeiTions  and  Gaol-Delivery,  after  he  had  offered 
."  his  Certiorari  to  them,  and  tendered  fufficient  and  proper  Secu- 
<c  rity  thereupon  ; — " 

2  It 
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It  was  infifted  by  Sir  Richard  Lloyd,  Mr.  Clayton,  and  Mr.  Sel- 
ivyn,  who  were  Counfel  for  the  Corporation- Juftices  (and  confe- 
quently,  argued  for  the  Superfedeas,  and  againft  the  Attachments,) 
That  this  Court  have  no  Jurifdiclion  over  Berwick,  where  the 
Proceedings  are  not  according  to  the  Laws  of  England^  but  accord- 
ing to  a  quite  different  Law. 

Berwick,  they  faid,  was  formerly  Part  of  Scotland,  and 
was  our's  only  by  Conqueft,  and  remains  un-incorporated  with  Eng- 
land t  and  is  governed  by  it's  own  former  Laws. 

It  is  in  the  very  fame  Situation  as  Ireland  was,  immediately  after 
it's  being  conquered.  (K  8th  Vol.  of  State  Trials,  Pa.  346.  Pryme'* 
Argument  in  Lord  Macquire's  Cafe.) 

A  conquered  Country  retains  it's  own  Laws,  till  Others  are  given 
by  the  Conquerors. 

No  Certiorari  therefore  lies,  to  Berwick. 

The  proper  Method  would  be,  to  iffue  a  Commiffion,  to  judge 
according  to  their  own  Laws.     So,  as  to  Jamaica,  Guernfey,  Jerfey, 
Sarke  &c.  *     2  Salk.  411.  Blanckard  v.  Galdy.     Hale's  Hi/lory  $*V.±hfi. 
the  Common  Law  183,  186,  187,   188,189.    Calvin's  Cafe,  jRep.z%6- 
21,  23. 

But  fuppofe  the  King  Himfelf  to  be  a  Party,  It  may  be  faid  "  that 
<c  He  may  choofe  his  Court."  Yet  frill  it  ought  to  be  tried  according 
to  the  Laws  of  the  Place  where  the  Caufe  arifes.  And  Hale  186. 
does  not  contradict  this  :  For  he  does  not  fay  where  it  fhall  be  tried. 

In  1 1  E.  3.  (amongfl  the  Records  of  the  Tower)  as  is  averted  in 
Calvin's  Cafe,  7  Rep.  23.  a.  b.  there  is  a  Commiffion  to  the  King's 
Juftice  of  Berwick  upon  Tweed  and  Scotland,  to  try  according  to  the 
Laws  of  the  Plac,  "  Secundum  legem  ct  confuetndinem  Regni  Scotia: :" 
And  as  Berwick  is  in  no  County,  How  or  where  could  this  Matter  be 
tried,  if  a  Certiorari  fhould  go  ? 

A  Certiorari  is  a  mandatory  Writ  remedial.  Therefore  it  can  net 
extend  beyond  the  Realm  cj  England.  Calvin's  Cafe  20.  a.  is  expreilly 
fo.  And  no  Certiorari  ever  did  go ;  fo  as  that  there  has  been  any 
Proceeding  upon  it:  Perhaps  they  may  have  been  fent  out  ex  im- 
provifo ;  And  Nothing  further  done  upon  them. 

To  prove  that  Berwick  is  no  Part  of  England,  they  cited  1  Sid. 
381,  462.  Jack/on  and  Crifpe  v.  Mayor  &c  of  Barwick,  and  God- 

boll 
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tolt  387.  Crenicr  and  Tookley' sCak-,  where  a  Cafe  is  cited,  of"  Debt 
"  on  an  Obligation,  and  the  Venue  laid  at  Barwick;  which  was 
"  adjudged  againft  the  Plaintiff;  becauje  the  Court  had  not  Jurif- 

<(  di'fiion." 

Informations  indeed  were  lately  granted,  for  Bribery  in  the  Elec- 
tion for  Berwick ;  though  they  never  came  to  any  Effect.  (Rex  v. 
Watfon,  Hil.  &  Pafch.  1755.) 

The  Act  of  8,  9  W.  3.  c.  33.  (which  perpetuates  5,  6  W.  £?M 
c.  11.)  requires  the  Recognizance  to  be  conditioned  "  to  try  at  the 
"  next  Affizes  for  the  County,  where  the  Indictment  was  found." 
But  Berwick  is  no  County  of  England.  2  Show.  365.  Mayor  of 
Berwick's  Cafe  declares  fo,  And  that  the  King's  Writ  does  not  run 
into  Berwick. 

Therefore  if  this  Certiorari,  mould  be  granted,  it  would  occafion 
a  Failure  of  Juftice. 

Lord  Mansfield  faidit  was  neceffary  for  the  Court  to  know  the 
Conjlitution  of  Berwick  perfectly,  and  fearch  it  to  the  Bottom, 
before  they  could  give  any  Opinion.     And  for  that  Purpofe, 

Both  The  Court  themfelves  and  likewife  the  Defendant's  Coun- 
fel  defired  an  Opportunity  of  feeing  the  Charters  of  that  Town. 

The  whole  Matter  was  therefore  adjourned,  that  the  Charters 
of  the  Corporation  of  Berwick  might  be  infpected  and  produced : 
Which  Was  accordingly  afterwards  done.     And 

The  Subftance  of  their  feveral  Charters  is,  as  follows — 

From  the  Year  1 296,  (when  this  Town  was  conquered  by  Ed~ 
ivard  the  Firft,)  this  Corporation  hath  had  feveral  Charters  granted 
to  it  by  different  Kings  and  Queens  of  England ;  particularly  One  in 
the  Reign  of  Edward  4th :  In  the  Introduction  to  which,  it  appears 
"  that  feveral  Charters  had  been  granted  to  the  Town  of  Berwick, 
"  by  his  Anceftors,  before  his  Reign."     It  is  to  this  Effect — 

*  Edw.  4th.  *  Edward  by  the  Grace  of  God  King  of  England  and  of  France 
and  Lord  of  Ireland,  To  all  Arch-bifhops  Bifhops  Abbots  Priors 
Dukes  Earls  Barons  Juftices  Sheriffs  Minifters  and  to  all  Bailiffs  and 

i  Ed™.  3d.  his  faithful  People  Greeting — We  have  ieen  the  Charter  of  -|-  Edward 
late  King  of  England  our  Progenitor,  made  in  thefe  Words, — Ed- 
ward by  the  Grace  of  God  King  of  England  and  of  France  and  Lord 
of  Ireland,  To  all  Arch-Bimops  &c.  &c.  We  have  feen  the  Char- 
ter which  We  lately  caufed  to  be  made,  in  thefe  Words  Edward 
3  by 
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i>y  the  Grace  of  God  King  of  England  and  Lord  of  Ireland,  To  all 
ArchrBifhops  &c.  It  appears  to  Us  by  Infpeclion  of  the  Rolls  of  the 
Chancery  of  *  Edward  late  King  of  England  our' Grandfather,  that  *  Ed™,  ift. 
our  faid  Grandfather  caufed  his  Charter  to  be  made  in  thefe  Words, 
"  Edward  by  the  Grace  of  God  King  of  England  Lord  of  Ireland 
"  and  Duke  of  Aquitain,  To  all  Arch-Bifhops  Bifbops  Abbots  Priors 
c£  Eatls  Barons  Juifices  Sheriffs  MayotsMinifiers  and  to  all  Bailiffs  and 
**  others  his  faithful  People,  Greeting :  Know  Yq&.g."  It  makes  this 
Town,  of  Berwick  a  Free  Burrough,  and  the  Men  of  it  Free  Burgeffes: 
And  after- granting -to, them,  all  the  Liberties  .and  free  Cuftoms  of  a. 
free;  Burrough  for  pyer,  .a^d  impowering  them  toxoid  Guilds  and 
choofe  a  Mayor  (.to  be  fwpmp  before  me  King,  or  before  the  Chan- 
cellor or  Trea.f14rer.aQd  Barons  of  Scotland,  if  the  King  be  not  p're- 
fent,)  and  4  jBaili^  .th^Clwter^es  on  as  follows  (viz.)—,"  We 
further  grant,  that  thevaforefaia  Burgeffes  and  their  Heirs  their  Tene- 
ments which  they  have  within  the  faid  Burrough  and  fhall  have 
hereafter,  ja  fhe  irt  laft  >Wi}l  aiid  Tdtament  may  freely  bequeath  .to 
whom  they  will,  without  Lett  of  Us*  or  our  Heirs  or  Minifters 
whatfoever;  And  that  they  fhall  not  implead  nor  be  impleaded  else- 
where tijan  wiiwix  the  fame  Toim  or  Burrough  before  the 
Mayor  and  Bailiffs  aforejaid^de  aliqitibtts  Tennris  intri?ifecis  Tranj'gref- 
fionik{i  a^t.Contraklibus.  intra  eundem  Burgum  jaclis.  We  grant 
furthermore  (to  the  aforefaid  Burgeffes)  that  they  have  the  Return 
of  all- fur  Wnti  touching  that  Burrough;  So  that  no  Sheriff  nor 
other  Bailiff  or  Minifter  of  ours  enter  that  Burrough,  to  do  any 
Office  there  for  any  thing  to  that  Burrough  belonging,  but  in  De- 
fault of  the  Mayor  and  Bailiffs  of  the  fame  Burrough  :  And  that  the 
faid  Burgeffes  and  their  Heirs,  per  brevJa  nojlra  de  cancellaria  Scoli-c, 
may  choofe  a  Coroner  de  feipfis  &c."  Then  it  grants  a  Prlfon,  and 
feveral  Privileges. 

Furthermore  We  will  and  grant  that  the  faid  burgeffes  mall  not  be 
it  upon  any  Affizes 
tfinfic  Tenure,  agair 


put  upon  any  Affizes  Juries  or  Recognitions,,  by.rcafon  of  their  In- 
linft  their  Walls,  out  of  the'  aforefaid  Burrough. 


This  Charter  of.  E[dward  1  ft  grants  two  Markets,  a  Fair,  and 
fundry  other  Privileges  to  this  Corporation  ;  and  bears  Date  on  the 
4th  oiAuguJh.Anno  Regni  30.™   . 

v  The  ■-. Charter  of  Edward  3d  recites  <c  That  the  former  Charter 
"  (of" Edward  iff)  afterwards  fell  into  the  Hands  of  Robert  A  Brusf 
£  when,  Hs-toqk  the  Town  of  Berwick  ;  and  was  carried  away  by 
"  Him  :"  But  Edward  3d  by  his  firfl  Charter  (dated  4th  June  Anno 
regni  io.°)  exemplifies  and  confirms  it;.  And  by  his  fecond  Charter 
(dated, 2  8th  March  Anno  regni  30.0)  which  is  an  Infpeximus  of  his 
qwm  former  Charter,  he  furthermore  grants  and  confirms  as  follows 
— "  And  becaufe/We  are  fo  much  the  more  affettioned  to  our  Realm 
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"  of  Scotland,  for  that  the  faid  Realm,  by  our  well  beloved  and  truf- 
"  ty  Coufin  Edward  Balliol  late  King  of  the  faid  Realm  of  Scotland, 
"  was  to  Us  giv^p  and  granted ;  And  therefore  We  affect  with  a 
"  more  earneft  Defire,  the  Honours  and  Advantages  as  well  of  the 
"  fame  Realm,  as  of  the  Town  of  Berwick  upon 'Tweed,  kthich, 
"  from  the  Hands  of  the  Scots  our  Enemies  (who,  at  the  Time 
"  that  We  were  employed  in  the  parts  of  France  about  the  Expe- 
"  dition  of  our  Wars  there,  had  invaded  and  taken  it,)  is  by  Us 
"  newly  conquered;  We  have  granted  and  by  this  our  Charter  con- 
V  firmed,  for  Us  and  our  Heirs,  that  our  Burgeffes  of  the  faid 
Cl  Town  of  Berwick  their  Heirs  and  Succeffors  in 'the  fame  Town 
"  abiding  and  refident,  Have  and  Hold  all  and  fingular  the  Liber*- 
"  ties  above  fpecified,  and  the  fame  Liberties  and  every  of  them 
"  from  henceforth  fully  enjoy  and  ufe ;  And  likewife  that  the  fame 
"  Burgeffes  their  Heirs  and  Succeffors  be  ruled  by  the  same 
"  Laws  Customs  and  Usages  that  the  Burgeffes  of  the  fame 
t{  Town  had  and  ufed  in  the  Time  of  Alexander  of  famous  Me- 
"  mory  late  King  of  Scotland ;  without  Impeachment  of  Us  or  otrr 
"  Heirs  Juftices  Efcheators  Sheriffs  or  other  our  Bailiffs  or  Minif- 
';  ters  whatfoever ;  And  that  the  Cuftomers  Weighers  and  all  other 
"  Officers  whatfoever  that  in  the  fame  Town  fliafi  happen  to  be  af- 
*'  figned  by  Us  or  our  Heirs,  be  refident  and  abiding  upon  their  Of- 
"  fices  continually,  So  that  by  their  Abfence  or  Default  Merchants 
u  upon  Delivery  of  their  Merchandife  be  not  Iett  nor  hindered  ;  And 
'?  the  faid  Cuftomers  Weighers  and  Officers,  or  Burgejfes  of  the  fame 
•'  Town,  to  give  an  Account  for  any  Thing  touching  the  Jaid  Town, 
"  or  their  Offices  in  the  faid  Town,  or  to  anfwer  Jor  any  Trefpafes, 
■"  Debts  Covenants  or  any  Contrasts  made  or  to  be  made  in  the  fame 
"  Town,  for  the  which  they  fall  be  .bound  to  anfwer  to  Us  or  our 
"  Heirs,  shall  not  be  compelled  to  come  elsewhere  than 
"  before  our  Chamberlain  of  the  fame  Town  of  Berwick  or  our  fu- 
11  fices  thereunto  afigned  within  the  faid  Town  cf  Berwick  :  So 
"  that  the  Chamberlain  always  of  the  aforefaid  Town  for  the  Time 
"  being,  for  all  Things  touching  his  Office,  fhall  make  his  Ac- 
"  count  before  our  Treafurer  and  Barons  of  our  Exchequer  cf  Eng- 
"  land,  as  -before  this  Time  hath  been  accuftomed." 

■ 

The  Charter  of  Edw.  4th  concludes  with  approving  and  con- 
firming Cartam  pradiffam  (the  2d  Charter  of  Edw.  3d)  and  bears 
Date  on  the  1 8th  of  February  Anno  regni  22mo. 

Queen  Elizabeth  by  Letters  Patent  granted  to  the  Town  of 
Berwick,  dated  4th  May  Anno  regni  im°.  after  mentioning  the  Letters 
Patent  of  Queen  Mary  and  of  fling  Henry  the  8th,  and  the  above 
Charter  of  Edward  the  4th  ratifies  and  confirms  every  Thing;  con- 
tained in  Edward  the  4th's  Charter,  H.  Sth's  and  Queen  Mary's : 
Which  Charter  of  Queen  Mary  is  dated  on  the  25th  of  April  Anno 
2  .   ■  regni 
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regni  primo,    and  is  an  Infpeximus  and  Confirmation  of  that  of 
King  H.  8th.  which  Charter  of  H.  8th  bears  Date  on  the  6th  No- 
vember  2  H.  8.  and  is   an  Infpeximus  and  Confirmation   of  the 
Charter  of  Edward  the  4th. 

But  the  Charter  under  which  the  Corporation  of  Berwick  now 
claim  All  their  Privileges,  and  which  is  confirmed  to  them  by  *  *  1  &*  2  7^ 
Act  of  Parliament,  is  that  which  was  granted  them  by  King  James'1' 
the  1  ft,  dated  30th  April  Anno  regni  fecundo.     The  Preamble  to 
which,  is  as  follows — 

James  &c.  Whereas  our  Burrough  of  Berwick  upon  Tweed  is  an 
ancient  and  populous  Burrough  ;  and  the  Burgeffes  of  the  faid  Bur- 
rough,  fometimes  by  the  Name  of  Mayor  Bailiffs  and  Burgeffes  of 
the  fame  Burrough,  and  fometimes  by  other  Names,  have  bad, 
ufed  and  enjoyed  divers  Liberties  Franchizes  Immunities  Cuftoms 
Pre-eminences  and  other  Hereditaments,  as  well  by  divers  Charters 
and  Letters  Patent  of  divers  our  Progenitors  and  PredecefTors  Kings 
and  Queens  of  England,  as  alio  by  reafon  of  divers  Prefcriptions  and 
Cuftoms  ufed  and  had  within  the  faid  Burrough  ;  And  whereas  our 
well-beloved  Subjects  the  now  Mayor  Bailiffs  and  Burgeffes  of  the 
Burrough  of  Berwick  upon  Tweed  aforefaid,  have  humbly  befeeched 
Us   "  that  We  would  exhibit  and  extend  our  Royal  Grace  and 
"  Bounty  to  the  faid  Mayor  Bailiffs  and  Burgeffes  on  this  Behalf, 
*'  and  that  We  will  vouchfafe  (for  the  better  governing  ruling  and 
"  bettering  of  the  faid  Burrough)  by  our  Letters  Patent  to  make 
"  reduce  conftitute  and  create  anew  the  faid  Mayor  Bailiffs  and 
"  Burgeffes  into  One  Corporate  and  Politic  Body,  by  the  Name  of. 
<c  Mayor  Bailiffs  and  Burgeffes  of  the  Burrough  of  Berwick  upon 
V  Tweed,  with  Augmentation   and  Additions  of  certain  Liberties 
<c  Privileges  Immunities  and  Franchizes  as  to  Us  fhall  feem  moft 
<c  expedient ;"  We  therefore,  willing  that  from  henceforth  for  ever 
hereafter  there  be  continually  had  and  ufed  one  certain  and  un- 
doubted Manner  in  our  fgid  Burrough,  of  in  and  about  the  keq 
of  our  Peace,  and  for  the  ruling  of  the  faid  Burrough  and  of  our 
People  there  inhabiting  and  of  others  thither  reforting,  And  that 
the  faid  Burrough  may  be  and  remain  in  all  future  Times  a  Bur- 
rough of  Peace  and  Quiet,  to  the  Fear  and  Terror  of  evil  and  the 
Reward  and  Nourifhin°;  of  "ood  Men,  And  alio  that  our  Peace  and 
ether  Facls  of  Juftice  and  good  Government  may  the  better,  there  be 
kept  and  done,  and  hoping  that  if  the  Mayor  Bailiffs  and  Burgeffes 
of  the  faid  Burrough  and  their  Succeffors  may  by  our  Royal  Grant 
enjoy  greater  and  larger  Dignities  Privileges  Jurifdictions  Liberties 
and  Franchizes,  then  they  will  think  themfelves  more  efpecially  and 
ftrongly  obliged  unto  the  Performance  and  Execution  of  their  befl 
Service  to  Ls  our  Heirs  and  Succeffors ;  And  alio  at  the  humble 
Petition  &c  &c  We  have  willed  ordained  &c  And  by  the  Prefents 
&c  Do  will  and  ordain  &c. 

In 
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In  this  Charter,  amongft  many  other  Privileges,  are  the  following : 
viz.  A  Power  to  make  By-Laws,  and  to  fine  or  imprifon  fuch  as 
break  them  ;  and  alfo  thefe  enfuing  Claufes — 

Power  to  hold  ^nd  We  m\^  ancj  for  Us  our  Heirs  and  Succeffors  Do  grant  to 
a  court.  t^e  ^y  Mayor  Bailiffs  and  Burgeffes  and  their  Succeffors,  that  they 
and  their  Succeffors,  from  henceforth  for  ever  hereafter,  may  have 
and  hold,  and  may  be  able  to  have  and  hold  within  the  faid  Bur- 
rough,  a  Court  of  Pleas,  every  Tuefday  in  every  fccond  Week 
throughout  the  Year,  to  be  holden  before  the  Mayor  Bailiffs  and 
Recorder  of  the  faid  Burrough  for  the  Time  being,  or  before  any 
three  of  them  (whereof  We  will  that  the  Mayor  of  the  faid  Bur- 
rough  for  the  Time  being  fhall  be  One,)  in  the  Guild-Hall  or  Toll- 
Booth  of  the  faid  Burrough ;  And  that  they  may  hold,  in  that 
Court,  by  Plaints  in  the  fame  Court  to  be  levied,  or  otherwife  ac- 
cording to  the  laudable  and  reafonable  Cuftoms  before  ufed  and  ac- 
cuftomed  in  the  faid  Burrough,  All  and  all  Manner  of  Pleas  Ac- 
tions Suits  Complaints  and  Demands,  as  well  real  as  perfonal  and 
mixed,  of  all  perfonal  TranfgrefTions  whatfoever  with  Force  and 
Arms,  and  of  whatfoever  other  TranfgrefTions  done  moved  arifing 
had  or  committed  or  hereafter  to  be  done  moved  had  or  committed 
within  the  faid  Burrough  Suburbs  Liberties  and  Precincts  thereof, 
And  of  all  and  all  Manner  of  Intrufials  Tenures  Burgages  Lands 
Tenements  Goods  Chattels  Debts  Pleas  upon  the  Cafe  Deceits  Ac- 
Counts  Covenants  Detinues  of  Charters  Efcripts  Muniments  and 
Chattels,  the  taking  and  detaining  of  Beafts  and  Cattle,  and  other 
Contracts  whatfoever  of  whatfoever  Caufe  or  Thing  arifing  or  in 
Time  to  come  happening  to  arife  within  the  faid  Burrough  Suburbs 
Liberties  and  Precincts  thereof,  to  whatfover  Sum  or  Value  the  faid 
TranfgrefTions  Debts  Accounts  Covenants  Deceits  Detinues  or  other 
Contracts  fhall  amount :  And  that  fuch  like  Pleas  Plaints  Quarrels 
Suits  and  Accounts  may  be  there  heard  and  determined  before  the 
laid  Mayor  Bailiffs  and  Recorder  of  the  faid  Burrough  for  the 
Time  being  or  any  3  of  them  (whereof  We  will  that  the  Mayor 
of  the  faid  Burrough  for  the  Time  being  fhall  be  One)  by  fuch  and 
fuch  like  Proceedings  Ways  and  Means  according  to  the  Laws  and 
Cuftoms  of  our  Kingdom  of  England,  or  according  to  the  ancient  rea- 
sonable and  laudable  Cuftoms  of  the  faid  Burrough  heretofore  ufed  and 
allowed  in  the  faid  Burrough,  and  in  as  large  Manner  and  Form  as 
in  any  Court  of  Pleas  in  any  City  Burrough  or  Town  Corporate 
within  this  our  Kingdom  of  England  or  in  our  faid  Burrough  of 
Berwick  upon  Tweed  heretofore  hath  beer*  ufed  and  accuftomed  or 
Cognizance  of  may  or  ought  to  be  done.  And  further  We  will,  and  by  thefe 
Plea?,  as  an-  Prefents  for  Us  our  Heirs  and  Succeffors  Do  Grant  to  the  faid  Mayor 
CiT'yedC  Bailiffs  and  Burgeffes  of  the  faid  Burrough  and  their  Succeffors,  that 
they  and  their  Succeffors  from  Time  to  Time  in  all  ifluing  Times 

may 
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may  have  and  may  be  of  Force  to  have  the  Cognizance  of  all  and 
all  Manner  of  Pleas  Quarrels  Plaints  Actions  and  Demands  what- 
foever  as  well  real  as  perfonal  and  mixed,  in  what  Courts  foever  of 
Us  our  Heirs  and  SuccefTors  moved  and  begun  or  to  be  moved  and 
begun,  of  whatfoever  Things  Caufes  and  Matters  happening  arifing 
or  growing  within  the  faid  Burrough  Suburbs  Liberties  and  Pre- 
cincts thereof,  as  they  have  been  anciently  accufiomed  within  the 
laid  Burrough. 

Furthermore  We  will,  and  by  thefe  Prefents  for  Us  our  Heirs  and  1^(f°feb^ut 
SuccefTors  Do  Grant  to  the  faid  Mayor  Bailiffs  and  BurgefTes  of  the  (xtraBurSum. 
faid  Burrough  and  their  SuccefTors,  that  the  faid  Mayor  Bailiffs  and 
Burgefies  of  the  faid  Burrough  for  the  Time  being  be  not  put  in 
Affile  Juries  Attaints  or  other  Recognizances,  by  reafon  of  any  In- 
trufials  Tenures  or  againfl  their  Wills,  without  the  faid  Burrough ; 
And  that  the  faid  BurgefTes  of  the  faid  Burrough  and  their  SuccefTors 
be  not  conftrained  or  compelled  by  Us  our  Heirs  or  SuccefTors  or  our 
Officers  or  Servants  of  Us  our  Heirs  or  SuccefTors,  to  go  or  to  be 
fent  to  War  without  the  faid  Burrough  and  Suburbs  Liberties  and  Nor  t0  ** (cnt 
Precincts  thereof,  but  by  the  Special  Commandment  of  Us  our  Heirs  u°iefs'y,. ' 
and  SuccefTors,  as  before  in  the  faid  Burrough  hath  been  lawfully  ufed 
and  accufiomed.     And  that  no  Man  may  take  Lodging  within  the  Return  and 
faid  Burrough  by  Force  or  by  Livery  of  our  Marfhals  of  Us  our  Heirs  w^'withi! 
or  SuccefTors,  We  have  granted  moreover,  and  by  thefe  Prefents  for  the  Burrough. 
Us  our  Heirs  and  SuccefTors  of  our  fpecial  Grace  and  of  our  certain 
Knowledge  and  mere  Motion  Do  Grant  to  the  faid  Mayor  Bailiffs 
and  BurgefTes  of  the  faid  Burrough  and  their  SuccefTors,  that  they 
may  have  the  Return  of  all  our  Writs  Precepts  and  Procefs  of  Us 
our  Heirs  and  SuccefTors,  of  whatfoever  Courts  of  Us  our  Heirs  or 
SuccefTors  coming  and  arifing  within  the  faid  Burrough,  and  the 
Execution  of  them ;  So  that  no  Sheriff  Minifter  or  Bailiff  for  us  our 
Heirs  or  SuccefTors  fhall  enter  into  the  faid  Burrough  Suburbs  Li- 
berties or  Precincts  thereof,  to  do  any  Office  there  for  any  belon- 
ging to  the  faid  Burrough,  but  in  Default  of  the  Mayor  and  Bai- 
liffs of  the  faid  Burrough.     And  further  of  our  Special  Grace  and  of Not  ,0  b$ 
our  certain  Knowledge  and  mere  Motion  We  have  given  and  gr^^toanfiwr^*- 
cd  and  by  thefe  Prefents  for  Us  our  Heirs  and  SuccefTors  Do  give  extra  Burkina. 
and  grant  to  the  faid  Mayor  Bailiffs  and  BurgefTes  of  the  faid  Bur- 
rough and  their  SuccefTors,  that  the  faid  Mayor  Bailiffs  and  BurgefTes 
of  the  faid  Burrough  or  any  of  them,  or  the  Cuflom-houfe  Officers 
or  Weighters  of  Us  our  Heirs  and  SuccefTors  within  the  faid  Bur- 
rough for  the  Time  being  or  any  of  them,  fhall  not  be  employed 
nor  fhall  be  compelled  to  anfwer  for  any  Intrufials  Tenures   or 
Tranfgreffions  Debts  Contracts  Accounts  or  any  other  Caufes  or 
Things  within  the  faid  Burrough  Suburbs  Liberties  Limits  or  Pre- 
cincts thereof  done  or  to  be  done,  elfewhere  than  within  the  faid 
Burrough  before  the  Mayor  and  Bailiffs  of  the  faid  Burrough  and 
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their  Succeffors,  or  before  the  juftices  of  Us  our  Heirs  and  Suc- 
ceffors affigned  unto  it  within  the  faid  Burrough  and  not  elfewhere. 

tejSte  of°  And  further  We  will>  and  hy  thefe  Prel*ents  for  Us  our  Heirs  and 
the  Peace  &v,  Succeffors  Do  Grant  to  the  faid  Mayor  Bailiffs  and  Burgeffes  of  the 
intra  Burgum.  fajt|  Burrough  and  their  Succeffors,  that  the  Mayor  of  the  faid  Bur- 
rough  for  the  Time  being,  and  the  Recorder  of  the  faid  Burrough 
v  for  the  Time  being,  and  fuch  Burgeffes  and  Aldermen  of  the  faid 
Burrough  who  have  fuftained  the  Office  of  Mayor  of  the  faid  Bur- 
rough or  hereafter  fhall  fufhin  it,  after  they  have  executed  the  faid 
Office  of"  Mayoralty,  as  long  as  they  fhall  be  Burgeffes  and  Alder- 
men of  the  Burrough,  and  every  one  of  them,  may  and  fhall  be  for 
ever  hereafter  from  henceforth,  within  the  faid  Burrough  and  within 
the  Suburbs  Liberties  and  Precincls  thereof,  our  Juftices  for  Us  our 
Heirs  and  Succeffors  to  keep  and  preferve  and  caufe  to  be  kept  and 
preferred  the  Peace  of  Us  our  Heirs  and  Succeffors  within  the  faid 
Burrough  Liberties  and  Precincls  thereof,  And  alfo  to  keep  and  caufe 
to  be  kept  all  Ordinances  and  Statutes  for  the  Good  of  our  Peace 
and  for  the  Prefervation  of  the  fame  and  for  the  quiet  Ruling  and 
Governing  our  People  published  within  the  faid  Burrough  Suburbs 
Liberties  and  Precin&s  thereof  in  all  their  Articles  according  to  the 
Force  Form  and  Effect  of  fuch  Ordinances  and  Statutes,  And  to 
chaftife  correct  and  punifh  all  and  all  Manner  of  Perfons  what- 
foever  of  what  Eftate  Degree  or  Condition  foever  they  fhall  be, 
offending  againft  the  Form  of  thofe  Ordinances  and  Statutes  or 
any  of  them  within  the  faid  Burrough  Suburbs  Liberties  and  Pre- 
cincls thereof,  and  to  do  that  all  thofe  within  the  faid  Burrough 
Suburbs  Liberties  and  Precincfs  thereof  who  fhall  threaten  any 
of  our  People  to  hurt  their  Bodies  or  burn  their  Houfes  to  find 
fufficient  Security  before  them  or  any  of  them  for  the  Peace  and 
good  Behaviour  towards  Us  and  our  liege  People,  And  if  they 
fhall  refufe  to  find  fuch  Security  then  to  caufe  them  to  be  fafely 
kept  in- the  Gaol  and  Prifon  of  the  faid  Burrough  until  they  find 
jurtices  of  fuch  Security ;  And  that  the  Mayor  Recorder  and  fuch  of  the 
;"  Aldermen  or  Burgeffes  of  the  faid  Burrough  who   have  at  any 
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Bu>-gum.  Time  borne  the  Office  of  Mayor  or  hereafter  fhall  bear  it,  after 
they  have  borne  the  faid  Office  of  Mayor  of  the  faid  Burrough  and 
as  long  as  they  fhall  be  Burgeffes  or  Aldermen  of  that  Burrough, 
or  any  three  or  more  of  them  (whereof  We  will  that  the  Mayor 
and  Recorder  of  the  faid  Burrough  for  the  Time  being  be  Two) 
may  have  from  henceforth  for  ever  hereafter  full  Power  and  Autho- 
rity from  Time  to  Time  to  inquire  and  determine  within  the  faid 
Burrough  Suburbs  Liberties  and  Precincls  thereof  of  all  and  all  Man- 
ner of  Felonies  Murders  Flomicides  Robberies  Affaults  Riots  Routs 
Forces  [forcible]  Entries  into  Lands  and  Tenements  Trefpaffes  againft 
the  Peace  of  Us  our  Heirs  and  Succeffors  unlawful  Conventicles  Am- 
bidexters Confpiracies  Contempts  Concealments,  And  alfo  of  all  Mif- 

prifions 
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prifions  Offences  Mifdeeds  Defaults  Negligences  Caufes  and  Articles 
which  do  belong  or  hereafter  may  be  able  to  belong  to  the  Authority 
or  Power  of  Juftices  or  Keepers  of  the  Peace  of  Us  our  Heirs  or  Suc- 
ceffors,  in  as  ample  Manner  and  Form  as  any  Juftices  or  Keepers  of 
the  Peace  of  Us  our  Heirs  or  Succeflbrs  in  any  of  our  Counties  with- 
in this  our  Kingdom  of  England,  by  the  Lavjs  and  Statutes  of  the 
same  Kingdom,  for  the  Offence  fo  done  and  committed  in  the  faid 
County,  as  Juftices  of  the  Peace,  may  be  and  may  be  able  to  hear 
and  determine.    And  alfo  We  will,  and  by  thefe  Prefents  for  Us  our  And  of  Gaol- 
Heirs  and  Succeflbrs  Do  grant  to  the  faid  Mayor  Bailiffs  and  BurgefTes  De,1^ery-  '"- 
of  the  faid  Burrough  and  their  Succeflbrs,  That  the  Mayor  and  Re-  ra   urg"' 
corder  of  the  faid  Burrough  for  the  Time  being,  and  fuch  like  Bur- 
gefTes and  Aldermen  of  the  faid  Burrough  who  at  any  Time  have 
borne  or  hereafter  mail  bear  the  Office  of  Mayor  of  the  faid  Bur- 
rough, after  that  they  have  borne  the  faid  Office,  as  long  as  they 
ihall  be  BurgefTes  and  Aldermen  of  the  faid  Burrough,  or  any  three 
or  more  of  them  (whereof  We  will  that  the  Mayor  and  Recorder 
of  the  faid  Burrough  fhall  be  Two,)  from  Time  to  Time  hereafter 
■may  be  our  Juftices,  And  every  One  of  them  from  Time  to  Time 
may  be  Juftices  of  Us  our  Heirs  and  Succeflbrs,  from  Time  to  Time 
to  deliver  the  Gaol  of  the  faid  Burrough  of  the  Prifoners  being  there- 
in ;  And  that  the  Coroner  for  the  Time  being  fhall  make  Return  The  Coroner, 
from  Time  to  Time  of  all  Juries  Inquifitions  Pannels  Attachments  to  return  ju- 
and  Indentures  by  him  taken  or  hereafter  to  be  taken  before  the  laid  [end^thV°fa!d 
Mayor  Recorder  and  the  faid  BurgefTes  or  Aldermen  of  the  faid  juftices  of 
Burrough  for  the  Time  being  or  any  three  or  more  of  them  (where-  Gao1  De,i' 
of  We  will  that  the  Mayor  and  Recorder  of  the  faid  Burrough  for  cn^'t^j"' 
the  Time  being  fhall  be  Two,)  when  and  as  often  as  they  will  deli- Commands  a^ 
ver  the  faid  Gaol  of  the  Prifoners  being  in  that  Gaol ;  and  be  attend-  J "^7,  ?-f 
ing  them  in  all  Things  touching  the  faid  Gaol- Delivery,  and  the  v*ery. 
Commandments  of  the  faid  Mayor  Recorder  and  BurgefTes  or  Al- 
dermen aforefaid  for  the  Time  being  or  any  three  or  more  of  them 
(whereof  We  will  that  the  Mayor  and  Recorder  of  the  faid  Bur- 
rough be  Two)  fhall  execute  from  Time  to  Time,  in  the  fame  Man- 
ner and  Form  as  any  Sheriff  of  our  Kingdom  of  England  have  ac- 
-cuftomed  and  ought  to  do  return  intend  and  execute  (any  Manner  of 
way)  by  the  Laws  and  Statutes  of  this  our  Kingdom  of  England, 
before  the  Juftices  of  Gaol-Delivery  in  any  the  Counties  of  the 
faid  Kingdom;  And  that  the  fame  Mayor  Recorder  and  Alder- Power  to  er«a 
men  of  the  faid  Burrough  for  the  Time  being  or  any  three  or3031'0*5* 
more  of  them    (whereof  We  will  that  the  Mayor  and   Recorder'" 
of  the   faid  Burrough   for   the  Time  being  be  Two)  may   have 
and    fhall    have,    and    may    erecl    from    henceforth   hereafter,    a 
Gallows  within  the  faid  Burrough  Suburbs  Liberties  or  Precincts 
thereof,  to  hang  and  execute  Felons  Murderers  and  other  Malefac- 
tors within  the  faid  Burrough.  adjudged  to  Death  according  to  the 
i  Laivs 
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And  to  arreft  Laws  of  England ;  And  that  the  faid  Mayor,  Recorder,  and  fuch 
ftilbiis&V.'    ^e  BurgefTes  or  Aldermen  of  the  faid  Burrough  who  at  any  Time 
have  borne  the  Office  of  Mayor  of  the  fame  Burrough  or  hereafter 
fhall  bear  it,  after  that  they  have  borne  the  faid  Office,  as  long  as 
they  fhall  be  BurgefTes  or  Aldermen  of  the  faid  Burrough  or  any 
three  or  more  of  them  (whereof  We  will  that  the  Mayor  and  Re- 
corder of  the  faid  Burrough  for  the  Time  being  fhall  be  Two,)  may 
take  and  arreft  whatfoever  Felons  Thieves  or  other  Malefactors  with- 
in the  faid  Burrough  Suburbs  Liberties  and  Precincts  thereof  found  or 
to  be  found,  by  themfelves  or  by  their  Minifters  or  Deputies  confti- 
tiited  in  the  faid  Burrough  :  And  that  they  may  carry  them  to  the 
Gaol  within  the  faid  Burrough,  there  to  be  kept  in  fafe  Cuftody 
until  by  due  Procefs  of  Law  they  (hall  be  delivered,  Any  other  Ordi- 
The  Corpora-  nance  Decree  or  Cuftom  to  the  contrary  notwithstanding.     More- 
tioti  to  have  over  \ye  }jave  granted  and  by  thefe  Prefents  for  Us  our  Heirs  and 
mes,    c.  guccefl-ors  0f  our  fpecial  Grace  certain  Knowledge  and  mere  Motion 
Do  grant  to  the  faid  Mayor  Bailiffs  and  BurgefTes  of  the  faid  Bur- 
rough and  their  SuccefTors,  That  they  and  their  SuccefTors  from 
henceforth  for  ever  hereafter  may  have  enjoy  and  receive  and  may 
be  able  and  of  Power  to  have  enjoy  levy  and  receive,  to  the  proper 
Ufe  and  Behalf  of  the  faid  Mayor  Bailiffs  and  BurgefTes  of  the  faid 
Burrough  and  theii  SuccefTors,  All  and  all  Manner  of  Fines  Ran- 
foms  and  Amerciaments  whatfoever  or  for  whatfoever  Trefpafs  or 
other  Offence  or  other  Matters  and  Caufes  committed  and  to  be 
committed  within  the  faid  Burrough  Suburbs  Liberties  andPrecindts 
thereof,  And  all  and  all  Manner  of  Fines  IfTues  Amerciaments  For- 
feitures Profits  and  Perquisites  of  the  faid  Court,  fo  to  be  impofed 
or  forfeited  before  the  faid  Mayor  Recorder  and  Bailiffs  in  the  Court 
of  the  faid  Burrough,  And  before  the  faid  Mayor  Recorder  and 
the  faid  Aldermen  of  the  faid  Burrough  or  any  3  or  more  of  them 
as  aforefaid   as   Juilices   of  the  Peace  or  of  our   Gaol-Delivery 
within  the  faid  Burrough  Liberties  or  Precinct  thereof,  for  what- 
foever Caufe  or  Caufes  coming  happening  arifing  or  growing,  as 
and  Deo-      before  hath  been  ufed  and  accuftomed  in  the  faid  Burrough  ;  And 
ifnFeions°a°nd  alfo  a!!  and  a11  Manner  of  Goods  and  Chattels  whatfoever  waived, 
Fugitives  &7,  Deodands,    Chattels  of  Felons  and  Fugitives  outlawed  and  to  be 
&''  outlawed  waived  and  to  be  waived  condemned  and  to  be  condemned 

adjudged  and  to  be  adjudged  attainted  convicted  and  to  be  convicted, 
of  Fugitives  and  Men  put  in  Exigents,  of  all  and  fmgular  Tenants 
Inhabitants  and  Men  Refident  in  the  faid  Burrough  Suburbs  Liber- 
ties and  Precincts  thereof,  from  Time  to  Time  arifing  happening 
and  coming  :  And  that  it  fhall  be  lawful  to  the  faid  Mayor  Bailiffs 
and  BurgefTes  of  the  faid  Burrough  and  their  SuccefTors,  the  fame 
Fines  IfTues  Amerciaments  Forfeitures  and  Profits  from  Time  to 
'Time  to  levy  and  collect,  by  the  proper  Minifters  of  the  faid  Mayor 
Bailiffs  and  BurgefTes  of  the  faid  Burrough,  according  to  the  Laws 
and  Cuftoms  of  England,  or  according  to  the  ancient  Cuftoms  of  the 
faid  Burrough. 

And 
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And  further,  of  our  abounding  fpccial  Grace  and  of  our  certain ^"^Jl™ 
Knowledge  and  mere  Motion,  We  grant  and  confirm,  for  Us  our  Grants,  &c 
Heirs  and  SuccefTors,  to  the  faid  Mayor  Bailiffs  and  BurgefTes  of  the 
faid  Burrough  and  their  SuccefTors,  All  and  all  manner  of  lawful 
Liberties  Grants  Franchizes  Immunities  Privileges  Exemptions  Quit- 
tances Jurifdi&ions  Cuftoms  and  free  Ufages,  as  well  by  Land  as  by 
Water,  as  well  within  as  without  the  faid  Burrough  Suburbs  Liber- 
ties Limits  and  Precincts  thereof,  through  our  whole  Land  and  Po- 
wer, in  thefe  our  prefent  Charters  or  in  any  other  Charters  of  our 
Progenitors  or  PredecefTors  Kings  and  Queens  of  England  expreffed 
or  not  expreffed  ;  And  alfo  all  and  Angular  fuch  Lands  Tenements 
Hereditaments  Cuftoms  Liberties  Privileges  Franchizes  Immunities 
Quittances  Exemptions  and  Jurifdictions,    which  the  Mayor  Bai- 
liffs and  BurgefTes  of  the  faid  Burrough  or  any  of  them,  by  what 
Means  or  Names  foever,  or  by  what  Incorporation  foever  or  Pre- 
tence of  any  Incorporation,  heretofore  have  had  ufed  or  enjoyed  or 
ought  to  have  hold  ufe  or  enjoy,  to  them  or  their  Succeifors  for  ever, 
•of  State  of  Inheritance,  by  Reaibn  or  Pretext  of  any  Charters  or  Let- 
ters Patent  or  of  any  Ufe  Prefcription  or  Cuftom  or  by  any  other 
Manner  Right  or  Title  heretofore  had  ufed  or  accuftomed ;  Not- 
withstanding that  any  Charters  aforefaid  were  carried  away  and  re- 
moved from  thence,  by  Robert  Bruce  King  of  Scotland,   our  Pro- 
genitor j   And  notwithstanding  that  the  faid  Burrough  of  Berwick 
hath  come  into  the  Hands  of  our  Progenitors  Kings  of  Scotland,  af- 
ter the  faid  Grants  of  our  faid  Progenitors  Kings  of  England-,  And 
although  the  faid  Mayor  Bailiffs  and  BurgefTes  of  the  faid  Burrough 
or  their  PredecefTors  or  BurgefTes  of  the   faid  Burrough   or  any 
of  them,  by  whatfoever  Name  or  Names  or  by  whatfoever  In- 
corporation or  Pretext  of  any  Incorporation  heretofore  known  or 
incorporated  or  not  incorporated,    have   ufed  or  enjoyed   or  not 
ufed  or  enjoyed  the  faid  Liberties  Grants  Franchizes  Immunities 
Privileges  Ufages  and  free  Cuftoms :  And  We,  of  our  fpecial  Grace, 
All  and  fingular  the  Things  above  before  granted  and  recited,  for 
Us  our  Heirs  and  SuccefTors,  to  the  fame  Mayor  Bailiffs  and  Bur- 
gefTes of  the  faid  Burrough  and  their  SuccefTors,  Do  grant  and  con- 
firm, and  for  ever  ftrengthen,  by  thefe  Prefents.     Wherefore  We 
will  and  firmly  command,  for  Us  our  Heirs  and  SuccefTors,  that  the 
faid  Mayor  Bailiffs  and  BurgefTes  and  their  SuccefTors  may  have  hold 
ufe  and  enjoy  for  ever  all  Liberties  Authorities  Jurifdicfions  Fran- 
chizes and  Quittances  aforefaid,  according  to  the  Tenor  and  Effect 
of  thefe  our  Letters  Patent,  without  Lett  or  Hindrance  of  Us  our 
Heirs  and  SuccefTors,  or  Juftices  Sheriffs  or  other  Bailiffs  or  Mini- 
fters  whatfoever,  or  of  any  other  of  them  ;  Nulling  and  forbidding 
that  the  fame  Mayor  Bailiffs  and  BurgefTes  and  the  Men  of  the  faid 
iBurrough,  or  any  of  them,  or  any  of  the  BurgefTes  of  the  faid  Bur- 

PartIV.  Vpj.,.11.  .D.d.d  rough 
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rough,  by  reafon  of  the  Premises  or  any  of  them,  by  Us  or  by 
our  Heirs  Juftices  Sheriffs  Efcheators  or  other  Bailiffs  or  Minifters 
of  Us  our  Heirs  or  SuccefTors  whatfoever,  be  letted  molefted  or 
grieved,  or  in  any  Thing  disturbed  thereof. 

Some  other  Claufes  of  the  Charter,  (and  which  were  produced 
by  thofe  who  fupported  the  Rule  for  the  Certiorari,)  were  as  fol- 
lows— 

Power  to  And  further,  of  our  abundant  Grace,  We  will,  and  by  thefe  Pre- 

make  By-  ^ents  ^  rjs  om.  j-je;ls  anc|  SuccefTors  Do  Grant  to  the  faid  Mayor 
Bailiffs  and  BurgefTes  of  the  faid  Burrough  and  their  SuccefTors, 
That  the  Mayor  Bailiffs  and  BurgefTes  of  the  Burrough  aforefaid  or 
the  greater  Part  of  them  (whereof  We  will  that  the  Mayor  of  the 
faid  Burrough  for  the  Time  being  fhall  be  One)  'fhall  have  and  by 
thefe  Prefents  may  have  full  Authority  Power  and  Faculty  of  fra- 
ming conftituting  appointing  ordaining  making  and  eftablifhing, 
from  Time  to  Time,  fuch  like  Laws  Statutes  Ordinances  and  Con- 
ftitutions  which  to  them  or  the  greater  Part  of  them  (whereof  We 
will  that  the  Mayor  for  the  Time  being  of  the  faid  Burrough  {hall 
be  One,)  in  their  beft  Difcretion  fhall  be  thought  to  be  good  pro- 
fitable wholefome  honeft  and  necefTary  for  the  good  Rule  and 
Government  of  the  Mayor  and  Bailiffs  and  BurgefTes  aforefaid  and 
all  and  Angular  other  BurgefTes  Officers  Minifters  Artificers  Inhabi- 
tants and  Refidents  whatfoever  within  the  faid  Burrough  for  the 
Time  being. 

Power  to  fir.e      And  that  the  Mayor  Bailiffs  and  BurgefTes  of  the  Burrough  afore- 
imPrifon  or  •  faid  for  the  Time  being,  or  the  greater  Part  of  them  (whereof  We 
aXeTkthem;  will'  that  the  Mayor  of  the  faid  Burrough  for  the  Time  being  be 
and  to  levy   One;)  as  often  asthey  (hall  frame  eftablifh  or  ordain  fuch  like  Laws 
I**  Fm<rle    Liftitutions  Orders  Ordinances  and  Conftitutions  in  Form  aforefaid, 
Ufe  of  the    may  and  may  have  Power  to  make  ordain  limit  and  provide  fuch 
Corporation,  jj^g  pajns  Punifhments  and  Penalties,  by  bodily  Imprifonment  or  by 
Fines  and  Amerciaments  or  by  either  of  them,  upon  and  againft  all 
Offenders  againft  fuch  the  Laws  Inftitutions  Decrees  Conftitutions 
and  Ordinances  or  any  of  them,  as  to  the  faid  Mayor  Bailiffs  and 
BurgefTes  for  the  Time  being  or  the  greater  Part  of  them  (whereof 
We  will  that  the  Mayor  of  the  faid  Burrough  for  the  Time  being  be 
One)  fhall  be  thought  fit  necefTary  and  requifite  to  be  done  for  the 
Obfervation  of  the  fame  Laws  Ordinances  and  Conftitutions ;  And 
to  levy  and  have  the  fame  Fines  and  Amerciaments,  To  the  Ufe  and 
Behoof  of  the  aforefaid  Mayor  Bailiffs  and  BurgefTes  of  the  faid  Bur- 
rough and  their  SuccefTors,  without  Hindrance  of  Us  our  Heirs  or  Suc- 
cefTors or  any  other  Officers  or  Minifters  of  Us  our  Heirs  or  SuccefTors, 
and  without  any  Account  therefore  to  be  made  to  Us  our  Heirs  or  Suc- 
cefTors or  Minifters  of  Us  our  Heirs  or  SuccefTors :  All  and  Singular 

which 
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which  Laws  Ordinances  and  Conftitutions,  to  be  made  as  aforefaid, 
We  Will  (hall  be  obferved,  under  the  Pains  therein  to  be  contained  ; 
fo  always  that  the  faid  Laws  Ordinances  Inflitutions  Conftitutions 
Imprifonments  Fines  and  Amerciaments  may  be  reafonable,  and  not 
repugnant  or  contrary  to  the  Laws  Statutes  Cuftomsor  Rights  of  our 
Kingdom  of  England  or  reafonable  and  laudable  Prefcriptions  and 
Cuftoms  in  the  faid  Burrough  anciently  ufed  and  accuftomed. 

There  are  alfo  feveral  other  Claufes  contained  in  King  James's 
Charter,  not  pertinent  to  the  prefent  Queftion. 

On  Friday  25th  May  laft,  Sir  Richard  Lloyd,  Mr.  Gould,  Mr.  Tate^ 
and  Mr.  Selwyn,  who  were  of  Counfel  for  fuperfeding  the  Certiorari, 
argued  upon  the  three  following  Queftions. 

1  ft  Queftion — Whether  Berwick  is  Part  of  the  Realm  of  England. 

\ 

2d  Queftion — Whether  it  is  governed  by  the  Laws  of  England. 

3d  Queftion — Whether,  fuppofing  that  it  is,  it  would  follow, 
"  that  a  Certiorari  lies." 

Firft — To  prove  that  Berwick  is  not  part  of  the  Territorial  Realm 
of  England,  they  cited  Calvin's,  Cafe,  (6  Jac.  1.)  7  Rep.  23.  exprefs, 
and  Craw  v.  Ramfey,  Vaughan  278,  300.  2  Vent.  4.  S.  C.  and  Car- 
re'%  Cafe,  cited  in  3  Leon.  20.  and  the  Statute  of  21  H.  8.  c.  6.  con- 
cerning Mortuaries,  (5  or  6  Years  before  the  Incorporating  Wales 
with  England)  §  7.  which  fhews  the  Senfe  of  the  Legislature  t 
"  That  Berwick  and  Calais  were  7iot  comprehended  within  the  Term 
"  Realm  of  England."  So  alfo  is  1  Mod.  37.  Crijp's  Cafe  v.  Mayor 
of  Berwick  j  and  Vaughan  414.  concerning  Procefs  into  Wales. 

And  not  being  Part  of  the  Realm  of  England,  it  is  *  not  bound  by  *  SeJjr-  2f 
Afl  of  Parliament,  unlefs  named:  For  which  Reafon  in  1  W.  &  M.  §  g.  which  d'e- 
(the  Aft  for  encouraging  the  Exportation  of  Corn,)  Berwick  not  be-  dares  and  en- 
ing  mentioned,  a  new  Adt  was  made,  which  named  it  expreffly.       j    airCafc 

where   Etig- 

Second  Queftion — The  Charters  could  not  make  the  Inhabitants land  hath  bein 
of  this  conquered  Place  to  be  Subjects  of  England.     And  the  Charter  °rentipnedein 
of  Ed.  4.  diredts  that  they  fhall  be  governed  by  Laws  received  from  any  Aft  of 
Alexander  King  of  Scotland.     The  Charter  of  1  jac.  1.  (which  was  Parliament, 
confirmed  by  Atl  of  Parliament)  eftablifhes  their  old  Ufages ;  and  gives  yeen  and  ^\\ 
them  a  Court  of  Oyer  and  Terminer,  and  a  Court  of  Gaol-Delivery,  be  deemed  to 
with  an  exprefs  Exclufwn  of  all  other  Jurifdiclions  out  of  the  Town  a°™p[nechu,"t 
of  Berwick.     But  neither  this  Charter  nor  this  Act  of  Parliament  Wales  and 
give  them  Title  to  the  Laws  of  England.  Berwick." 

1  21  Ed> 
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21  Ed.  1.  Parliament  Roll — Boyd  v.  Barnaby,  proves  that  they 

were  governed  by  the  Laws  of  Scotland.    And  it  appears  from  2  Peere 

*  u  is  the  3d  Wms.  j 5,  yb.  *  that  the  Laws  of  a  conquered  Country  mall  hold 

theVrivy  °   Place>  oil  new  Ones  are  given  to  them  by  the  Conqueror.     So  alfo 

Council.        is  1  Salk.  411.  Blankard  v.  Galdy.     And  if  they  are  governed  by 

their  own  Laws,  it  would  be  nugatory  and  fruitlefs,  for  this  Court 

to  ifTue  a  Certiorari  to  them. 

Third  Queftion — There  is  no  Difference  between  Berwick  and 
Ireland,  as  to  this  Point :  And  according  to  2  Ventr.  7.  A  Certiorari 
will  not  lie  to  remove  an  Indictment  from  Ireland. 

In  Vaughan  403,  404.  it  appears  that  He  was  of  Opinion  "  That 
**  the  Alteration  of  the  Jurifdiction  in  Wales  might  moft  probably 
"  be  wrought  by  an  Ac~l  of  Parliament  not  now  extant." 

A  Certiorari  would  not  only  create  Delay;  but  would  occafion 
an  infuperable  Difficulty  of  Trial;  And  it  would  be  nugatory  to 
grant  One,  where  the  Court  cannot  proceed  upon  it ;  as  in  Dr. 
Sands's  Cafe,  1  Salk.  145.  where  it  was,  for  that  very  Reafon 
denied. 

Now  all  indictable  Offences  are  local :  Therefore,  they  muff,  be 
H- P.  5,  dw.  tried  -j-  there.  And  yet  no  Procefs  of  this  Court  would  lie  there  $ 
8,  aW.V.c.nW  could  the  Trial  be  in  the  adjoining  Engli/h  County,  becaufe 
33.  (but they  Berwick  is  no  County  in  England.     2  Shower  365.  Mayor  of  Ber- 

Quart'eiTef10  wiek'*  Cafe"  Tlie  Cafe  of  County-Bridges  is  the  only  criminal  Cafe, 
fions.)  "  where  the  Trial  may  be  in  the  adjoining  County,  upon  Suggeftion:: 
For  all  the  Precedents  are  of  civil  Cafes,  and  thofe  tranjitory  too. 
Salk.  651.  Title  Trial,  pi.  31.  Way  v.  Tally.  And  there  is  no  Pre- 
cedent of  any  Caufe  removed  from  Berwick  and  finally  determined 
here. 

Mr.  Norton  contra — The  General  Queftion  is,  "  Whether  a  Cer- 
"  tiorari  will  lie  to  Berwick,  to  remove  an  Indiftment  found  at  a 
"  General  Gaol-Delivery  there,  for  a  Mifdemeanour." 

The  Cafe  now  under  Confideration  requires  it,  if  any  can ;  fince 
the  Judge  who  is  to  try  the  Caufe  is  both  Party  and  Witnefs. 

The  Anfwer  that  has  been  infifted  upon,  is  "  that  Berwick  is  an 
"  exempt  furifdiSlion ;  and  no  Certiorari  lies  thither." 

Three  Objections  have  been  made  to  this  Certiorari  :  (ift.)  That 
Berwick  is  not  part  of  the  Realm  of  England ;  (2d.)  If  it  is,  yet  'tis 
not  governed  by  Englifj  Laws ;  (3d.)  That  if  the  Court  fiould  grant 
the  Certiorari,  yet  they  can  not  proceed  upon  it. 

4  ^  .PEe- 
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I  premife  that  this  Court  hath  a  General  Supervifwn  of  all  infe- 
rior Jurifdictions  in  England :  And,  they  may  alfo  grant  Certiora- 
ries,  before  it  appears  whether  they  can  proceed  upon  therri  or  not. 

Anfwer  to  ift  Objection — The  Claufe  in  20  G.  2.  c.  42.  §  3. 
proves  clearly  "  that  Berwick  is  part  of  the  Realm  of  England." 

The  Argument  alfo  from  their  fending  Members  to  reprefent  them 
in  Parliament,  is  irrefragable.  And  Prynne's  Parliamentary  Writs 
prove  that  Berwick  fent  Members  before  the  Time  of  Ed.  4. 

This  Court  conftantly  fends  Certioraries  to  the  Cinque  Ports. 

Anfwer  to  2d  Objection- — Their  Charter  of  1  Jac.  1 .  ties  them 
down  to  proceed  by  the  Laws  of  England,  in  criminal  Matters. 
Confequently,  this  Court  will  fuperintend  their  Proceedings  under 
their  Charters.  And  their  Acceptance  of  a  Charter  which  fubjefts 
them  to  the  Laws  of  England,  renders  them  liable  to  this  Superin- 
tendency. 

The  3d  Objection  would  come  more  properly,  upon  the  Return 
of  the  Certiorari :  The  Writ  ought  to  be  obeyed,  and  a  Return 
made. 

Anfwer  to  3d  Objection — But  however,  from  the  NeceJJity  of  the 
Cafe,  this  Matter  muft  be  tried  in  the  adjoining  County ;  Like  the 
Cafe  of  Wales,  or  of  County-Bridges :  Both  of  which  are  done  by 
the  Court's  General  Power,  and  to  prevent  Failure  of  Juftice. 

An  Indictment  is  no  more  local  than  a  Real  ABion  is :  And  yet 
ihefe  are  tried  in  Northumberland.  And  the  Militia-Act  confiders 
Berwick  as  being  in  Northumberland. 

Precedents  too  are  not  wanting.  In  3  Jac.  B.  R.  An  Information 
qui  tarn  &c,  on  the  Statute  of  Uniformity,  was  brought  up  by 
Certiorari ;  And  Procefs  iflued.  In  M.  8  Ann.  An  Information  in 
this  Court  was  granted  for  an  Offence  in  Berwick ;  and  the  Rule 
made  abfolute.  In  9  G.  1.  B.R.  there  was  a  Mandamus  to  fwear 
Wilfon  and  3  Other  Churchwardens  of  Berwick.  And  Berwick  is 
put  under  the  Eccleiiaftical  Jurifdiction  of  the  *  Diocefe  of  Dur-  •  v.  Toft  (a- 
ham,  by  their  Charter.  In  1754,  an  Indictment  againft  Mofcroft  and  bout  7  PaSes-> 
two  Others,  for  an  Aflault,  was  removd  hither,  from  thence,  by 
Certiorari:  And  they  appeared  and  pleaded.  In  H.  and  P.  1755,  in 
the  Conteft  between  Mr.  Wilkes  and  Mr.  Watfon,  Informations  for 
Bribery  were  granted :  the  Rules  were  made  abfolute. 
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The  Affidavits  of  the  Fads  being  read,  It  appeared  that  the  In- 
dictment was  for  an  AfTault  upon  the  then  Mayor,  who  ftill 
continues  a  Jujlice  of  Peace  for  the  Burrough  of  Berwick. 

Lord  Mansfield  faid,  that  it  would  be  proper  to  look  into  the 
Precedents  that  had  been  cited  ;  and  they  would  give  their 
Opinion,  next  Term. 

Curia  advisare  vult. 

Lord  Mansfield  now  delivered  the  Opinion  of  the  Court,,  to 
the  following  Effect. 

The  Objections  and  Arguments  that  have  been  urged  againfl:  this 
Certiorari  may  be  reduced  to  the  following  Heads — 

1  ft.  That  this  Court  has  no  JurifdiSiion  over  the  Town  and  Bur- 
rough  of  Berwick,  or  any  local  Matters  arifing  there  ;  Becaufe  it  is 
not  to  be  deemed  part  of  the  Realm  of  England,  and  the  King's 
Writ  does  not  rim  there :  Confequently,  this  Court  has  no  Autho- 
rity to  remove  a  Record  from  thence,  by  Writ  of  Certiorari,  for  any 
Purpofe  whatfoever. 

i 

2dly.  That  fuppofing  the  Court  may,  for  feme  Purpofes  have  Ju- 
risdiction there,  Yet  the  End,  for  which  the  Certiorari  is  defired, 
upon  the  prefent  Occafion,  can  not  be  attained. 

3dly.  That  though  the  Court  mould  have  Authority,  and  the 
End  be  attainable  ;  Yet  the  Ground,  upon  which  the  Certiorari  is 
applied  for,  is  not  fufjicient . 

ifiHead.  As  to  the  firft — The  beft  Way  of  confidering  it,  may  be,  con- 

ift.  As  to  be-  cife]y  to  deduce  the  Condition  and  Conftitution  of  Berwick,   con- 
tht  Realm?     Rafted  with  Wales  ;  to  fhew  that  Arguments  from  the  Cafe  of  Wales 
hold  to  Berwick,  equally  at  leaft,  in  all  Refpects ;  in  many,  a  for- 
tiori. 

Edward  the  ift  conceived  the  great  Defign  of  annexing  all  other 
Parts  of  the  Ifland  of  Great  Britain  to  the  Realm  of  England.  The 
better  to  effectuate  his  Idea,  as  Time  mould  offer  Occafion  ;  He 
maintained  "  that  All  the  Parts  thereof,  not  in  his  own  Hands  or 
"  PofTeffion,  were  holdkn  of  His  Crown." 

The  Confequence  of  this  Doctrine  was,  that,  by  the  Feudal  Law, 

fupreme  Jurisdiction  refulted  to  Him,  in  Right  of  his  Crown,    as 

Sovereign  Lord,  in  many  Cafes  which  He  might  lay  hold  of;  And 

when  the  faid  Territories  mould  come  into  his  Hands  and  PofTeffion, 

1  they 
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they  would  come  back  as  Parcel  of  the  Realm  of  England,  from 
which,  (by  Fiction  of  Law  at  leaf!,)  they  had  been  originally  fe- 
vered. 

This  Doctrine  was  literally  true,  as  to  the  Counties  Palatine  of 
Chejler  and  Durham. 

But,  (no  Matter  upon  what  Foundation,)   He  maintained  that 
the  Principality  of  Wales  was  holden  of  the  Imperial  Crown  of 
England :  He  treated  the  Prince  of  Wales  as  a  rebellious  VafTal ;  fub- 
dued  Him  ;  and  took  Poffeffion  of  the  Principality.    Whereupon,  on 
the  4th  of  December  in  the  9th  Year  of  his  Reign,  He  iffued  a  *  *  Rot*rwai- 
Commimon  to  inquire  "  Per  quas  Leges  et  per  quas  Confuetudines  &*i  9  Ed-  •• 
"  Anteceffores  noftri  Reges  regere  confueverant  Principem  Wallise  ^J/iJ'%'J-./i 
"  et  Barones  Walenfes  Walliai  et  Pares  fuos  et  alios  inferiores  et  Bom,  5*18. 
"  eorum  Pares  6cc"  (pubiifhed  by 

Wotton.) 

If  the  Principality  was  feudatory,  the  Conclusion  neceffarily  fol- 
lowed, "  That  it  was  under  the  Government  of  the  King's  Laws> 
"  and  the  King's  Courts,  in  Cafes  proper  for  them  to  interpofe ;" 
though  (like  Counties  Palatine,)  they  had  peculiar  Laws  and  Cuf- 
toms,  Jura  Regalia,  and  complete  Jurifdiction,  at  Home. 

There  was  a  Writ  at  the  fame  Time  iffued  to  all  his  Officers  in 
in  Wales,  "  to  give  Information  to  the  Commiffioners :"  And  there 
were' 14  Interrogatories  fpecifying  the  Points  to  be  inquired  into. 
The  *  Statute  of  Rutland  refers  to  this  Inquiry.     By  *  that  Statute,  *  12  Ed.  1. 
He  does  not  annex  Wales  to  England,  but  recites  it  as  a  Confequence  of  ^e  1C  ln  the 
it's  coming  into  his  Hands — "  Divina  Providentia  Terram  Wallise,  Book  of  Old 
"  prius  nobis  Jure  feodali  fubjeElam,  jam  in  Proprietatis  nofira?  Do-  Statutes,  imi- 
"  minium  convertit,  et   Coronce  Regni   Anglise,   tanquam  partem  ^^J/J'"'^ 
"  Corporis  ejufdem,  annexuit  et  univit."  alfo  in  miss 

Bift.   of  the 

The  27  H.  8.  c.  26.  adheres  to  the  fame  Plan,  and  recites  "  that  ^"7^  ™* 
"  Wales  ever  hath  been  incorporated,  annexed,  united,  and  fubjcSl  this  Preamble 
<c  to.  and  under  the  Imperial  Crown  of  this  Realm,  as  a  very  Member, !°  ltLand 

1   tv,  •  e    1       r  11  Iikewife  in 

"  and  Joint  or  the  lame.  Vaugban  400. 

Edward  the  ift  having  fucceeded  as  to  Wales,  maintained  like- 
wife  "  that  Scotland  was  holden  of  the  Crown  of  England." 

That  Jurifdiction  which  refulted  to  Him  as  fuperior  Lord,  He 
often  exercifed  as  fitting  in  this  Court. —  *  Upon  a  Complaint  of  a  *  fymtr,  z 
Burgefs  of  Berwick,  againft  his  own  Commiffioners,    whom  He        59&" 
would  not  fuffer  to  be  tried  in  the  Courts  of  the  King  of  Scotland. — 
-f-  Upon  Complaint  of  a  Merchant. —  ||  Upon  a  Complaint  of  M  }Rf"j£*°s' 
Duff. —  £  Upon   a   Complaint   of   Aujlria   claiming   the  JJle   of Rynur  606! 

Man.  t  Rj/mtr  608. 
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*  Rymer,  z  Man. —  *  Upon  a  Complaint  of  the  Abbot  of  Reading. —  -J-  Upon 
+  °2  Ed  \  a  Complaint  of  the  Biftiop  of  Durham  claiming  the  Town  of  Ber- 
Jiymer  632.    wick,  as  belonging  to  his  See.      In  the   24th  Year  of  his  Reign, 

he  treated  the  King  of  Scot/and,  as  a  rebellious  Vaflal ;  and  took 
Berwick,  and  the  reft  of  Scotland,  into  his  own  Hands  and  Poftef- 
fion.  And  as  this  Court  exercifed  that  jurifdiclion  which  refulted 
to  the  King,  in  the  Capacity  of  Superior  Lord  of  Scotland;  a  for- 
tiori, it  did  fo,  when  the  Country  came  into  the  King's  Hands  and 

t  Ha^'s  Hifl.  PoJJrJJion.     Therefore  the  Court  of  King's  Bench  %  atlually  fat  at 

Common  L*<w,  Rox^r^  ;n  Scotland. 

fa.  201.  <-> 

*  30  Ed.  1.         *  While  He  continued  in  Pofleffion  of  Scotland,  He  granted  a 

Charter  to  the  Town  and  Burrough  of  Berwick,  under  the  C.  :at 
Seal  of  England,  (though  He  then  had  a  Great  Seal  of  Scotland.) 
The  Charter  requires  the  Mayor  to  be  fworn  before  His  Chance  ir 
or  Treafurer  and  Barons  of  His  Exchequer  in  Scotland:  And  the 
Writ  to  chufe  a  Coroner  is  to  ifTue  out  of  His  Chancery  in  Scotland. 
He  feems  to  confider  the  whole  Country  as  united  into  on i 
for  the  Privileges  are  given  "  Per  totum  Regnum  et  Poteftafertt 
"  noftram-in  Terra  et  Poteftate  noftra." 

In  a  few  Years,  Berwick  with  the  reft  of  Scotland  was  loft ;  and 
continued  fo,  many  Years. 

f  2  Ed.  3.  "f"  Edward  the  3d  renounced  all  Pretenfion  to  the  Kingdom  of 

Rymer,  4ch    Scotland,  in  Property,  or  Superiority,  divijum  a  Regno  Anglice. 

Vol.  337. 

II 6, 7, 8  Ed.  j|  Edward  the  3d  procured  from  K.  Ed.  Baliol,  and  the  Parlia- 
3.  Rymtri  ment  0f  Scotland,  a  Grant  and  CeJJion  of  Berwick,  feparate  from 
53°6. 459o*to  Scotland,  "  for  ever,  "  et  regali  Dignitati  et  Coronce  ac  Regno 
595.  614.  "  Anglice  perpetuis  temporibus  annexa,  unita,  et  incorporata."  In 
the  roth  Year  of  his  Reign,  He  granted  to  Berwick  an  Exempli- 
fication and  Confirmation  of  the  Charter  of  Ed.  ift. 

Berwick  was  again  lojl,  when  Edward  the  3d  was  in  France; 
and  retaken  after  His  Return  :  And,  in  the  30th  Year  of  his  Reign, 
He  gave  a  new  Charter  confirming  the  former,  with  fome  Addi- 
tions ;  particularly,  that  they  fhould  be  governed  by  the  Laws  and 
Ufages,  which  they  enjoyed  in  the  Time  of  Alexander  late  King  of 
Scotland;  (who  reigned  before  the  Competition  about  that  Crown.) 

Berwick  was  loft  again  ;  and  again  recovered  by  Edward  the  ^tb 

*  22  Ed.  4.    who  confirmed  the  former  Charters,  by  a  *  Charter  and  -j-  Adl  of 
i  22  Ed.  4.  pariiament. 

r.  0. 

Between  this  Time  and  the  33d  of  Hen.  8th.    (the  particular 

Time  does  not  appear,  becaufe  the  Returns  are  loft,)  Berwick  was 

2  fummoned, 
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fummoned,  as  a  Burrough  of  England,  to  lend  Members  to  Parlia- 
ment :  And  they  did  fo,  till  the  Union  ;  and  they  ftill  continue  to 
fend  Members  to  the  Parliament  of  Great  Britain,  by  Summons, 
as  being  Parcel  of  the  Realm,  not  under  any  of  their  Charters,  none 
of  which  give  them  fuch  a  Right.  That  of  E.  4.  is  an  Infpexi- 
mus  of  the  preceding  Ones :  And  the  Charters  of  19  April,  1  H.  8. 
25  April,  I  Qu.  Mary,  4  May,  1  Qu.  Eliz.  are  Confirmatory 
Charters  only.  None  of  them  give  them  a  Right  to  fend  Mem- 
bers to  Parliament :  and  yet  they  have  fent  them,  ever  fince  King 
Henry  the  Sth's  Time. 

Their  prefent  Conftitution  is  under  Letters  Patent  granted  in  **zoth^/»;/, 
2  Jac.  1.  Which  are  expreffly  confirmed  by  -f-  Act  of  Parliament.  \  zj. ,.  c. 
Under  thefe,  they  act :  And  they  have  had  no  Charter  fince.  28.  (called, in 

Haiviins's 

Before  the  Union,  Berwick  was  bound  by  every  Englijl)  general  ^  \\  "s.)  J 
Aft  of  Parliament,  in  like  Manner  as  Wales  was  bound  :  And  that 
■was  as  being  Part  of  the  Realm  of  England.  Where  it  is  particu- 
larly named  in  Acts  of  Parliament,  that  is  fuperfluous :  And  fo  alfo 
is  the  Naming  of  Wales.  If  it  was  not  part  of  England  before  the 
Union,  it  is  now  no  part  of  Great  Britain ;  for  only  England  and 
Scotland  are  united.  It  is  bound  by  all  General  Laws  fince  the 
Union. 

In  General  Acts,  not  applicable  to  Scotland,  and  where  Scotland 
is  not  intended  to  be  included,  the  Method  is,  by  Provifo,  To  de- 
clare "  it  does  not  extend  to  Scotland."  Where  Provifions  are  made 
For  that  part  of  Great  Britain  called  England,  Wales  and  Berwick 
upon  Tweed  are  comprehended  under  that  Defcription. 

Wales,  from  the  Time  it  came  into  the  Hands  of  Ed.  the  ift. 
was  deemed  to  be  within  the  Realm,  upon  the  Doctrine  of  having 
been  holden  before  of  his  Crown  :  And  in  Confequence  of  fuch  Te- 
nure, by  Deductions  from  the  Principles  of  the  Common  Law, 
this  Court  exercifes  Jurifdiclion  over  Matters  in  Wales  given  by  no 
Acl  of  Parliament :  (For  the  ||  Notion  of  "  fome  Old  Statute  that  \\  v.  Vaughan 
*'  has  been  loft,"  depends  only  upon  a  loofe  t  imperfect  Note  of+°3>+°4- 
Ld.  Ch.  J.  Faughan's.)  *gs\  t£*M*. 

morandum  in 

Scotland  was  confidered  upon  the  fame  Foot. — This  Court the  MarS1B- 
exercifed  the  fovereign  Jurifdiction  over  it,  before  it  came  into  the 
King's  Hands;  and  afterwards,  at  the  Time  when  the  firft  Charter 
was  granted  to  Berwick.  The  Chance  of  War  refuted  the  Claim 
of  the  Rejt  of  Scotland,  as  belonging  to  England;  and  confirmed  it, 
as  to  Berwick. 
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But,  if  Berwick  was  to  be  deemed  a  Dominion  of  the  Crown, 
and  «o  part  of  the  Realm  of  England;  It  may  be  under  the  Con- 
trol and  Superintendence  of  the  King  in  this  Court. 

The  Confitution  given  to  Berwick,  by  the  Crown  of  England,  ap- 
proved by  Parliament,  (hews  it  neceflarily  is  fo ;  much  flrono-er 
than  in  the  Cafe  of  Counties  Palatine,  or  Wales.  The  People  of  Ber- 
wick have  not  Jura  Regalia,  or  a  complete  JurifdiSlion  within  them- 
felves,  like  a  County  Palatine :  They  have  no  Sovereign  Courts  of  the 
King  within  themfelves,  like  Wales.  They  are  made  a  free  Bur- 
rough,  to  hold  in  Burgage,  by  i&-«/.  Such  a  Creature  of  Law  mud 
necefTarily  be  connected,  as  part  of  a  Kingdom,  and  fubordinate. 

In  the  Time  of  King  Alexander,  they  were  fubject  to  the  Supreme 
Courts  of  Scotland.  They  could  have  no  Laws  or  Cuftoms  but  fuch 
as  were  fuitable  to  the  fubordinate  Condition  of  a  Burrough. 

The  Metamorphofis  from  a  Scotch  to  an  Englifj  Burrough  did 
not  make  them  independant ;  but  only  changed  the  Sovereign  Juris- 
diction. They  are  made  a  Corporation  in  Efigland ;  to  fue  or  be 
fued,  in  that  Capacity,  in  England;  to  take  Lands,  in  that  Capacity, 
in  England.  The  BurgefTes,  in  that  Capacity,  are  to  enjoy  many 
Privileges  in  England :  They  fend  Reprefentatives  to  Parliament,  by 
Summons,  as  a  Burrough  in  England. 

'This  Court  alone  can  judge  of  their  Franchifes,  as  a  Corporation  ; 
and  Who  are  intitled  as  Members  of  it :  and  what  are  their  Privileges ; 
and  whether  they  continue  to  exift,  or  not :  As,  if  you  fuppofe  a 
Queftion  to  arife  "  Whether  they  are  difolved ;"  or,  "  Who  is  Mayor 
**  &c,"  Who  can  judge,  but  this  Court?  The  Charter  of  James 
the  iHfuppofes  it:  Becaufe  He  commands  the  Attorney  and  Solicitor 
General  to  bring  no  Writ  of  Quo  Warranto  for  Things  pajl.  In  Hi- 
lary Term  14,  i$Car.  2.  A  Quo  Warranto  was  brought  in  this 
Court,  againft  the  Mayor  Bailiffs  and  BurgefTes  of  Berwick ;  but  not 
proceeded  in. 

Another  part  of  their  Conflitution,  more  immediately  applicable 
to  the  prefent  Queftion,  is  What  relates  to  Pleas  of  the  Crown. 

The  Charter  grants  them  a  Court  Leet  agreeable  to  the  Laws  and 
Statutes  of  England ;  A  Commifiion  of  Peace  and  Oyer  and  Terminer, 
with  the  fame  Authority  which  belongs,  or  hereafter  may  belong  to  Juf- 
tices  of  the  Peace  in  England ;  and  to  hear  and  determine  in  like  Man- 
ner as  Jufices  of  Peace,  by  the  Laws  and  Statutes  of  England.  It 
grants  them  a  Commifiion  of  Gaol-Delivery,  under  which  they 
muft  proceed  by  IndiSlment,  according  to  the  Courfe  of  the  Law 
cf  England;  as  in  Fact,  they  always  do,  and  Have  done  in  the  pre- 
4  fent 
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lent  Cafe.     It  grants  a  Gallows,  to  execute  thofe  adjudged  to  Death, 
according  to  the  Law  of  England. 

The  Charter  gives  them  Power  to  make  Ordinances  with  Penalties 
of  Fine  and  Imprifonment ;  fo  as  they  be  reafonable,  and  not  repug- 
nant to  the  Laws,  Statutes,  and  Cujloms  of  England.  In  fhort,  They 
have  no  Criminal  Law,  but  the  Law  of  England  ;  and  no  Cri- 
minal Jurifdiclicn,  but  with  fuch  a  Reference  to  the  Law  of  Eng- 
land, as  neceffarily  i?icludes  this  Court. 

Suppofe  They  mould  adjudge  a  Man  to  Death,  for  a  Crime  not 
Capital  by  the  Law  of  England; — Suppofe  they  indict  a  Man  for 
difobeying  an  Ordinance  repugnant  to  the  Law  of  England ; — Suppofe 
they  fhould  indict  a  Man  for  Treafon,  though  the  Fact  would  not 
amount)  to  Treafon  within  our  Laws; — Suppofe  as  Juftices  of  the 
Peace,  they  make  illegal  Orders,  without  any  Authority,  in  a  fum- 
mary  Way;  There  can  be  no  Redrefs  but  here  :  And  if  this  Court 
could  not  interpofe,  they  would,  under  the  Grant  of  a  limited fubor- 
dinate  Authority,  be  abfolute. 

Another  Objection  is,  "  The  Kind's  Writ  does  not  run  there."       zdDivifion  of 

J  '  a  the  iftHead. 

That  is  applicable  only  to  the  Writ  of  Venire,  and  other  Jury-Pro- 
cefs ;  or  perhaps,  to  Original  Writs  which  are  the  Commencement 
of  Suits  between  Party  and  Party. 

When  this  Court  removes,  by  Writ  of  Certiorari,  an  Indictment 
for  a  Mifdemeanour  from  Wales  ;  the  Welch  Sheriff  is  comman- 
ded to  caufe  the  Defendant  to  appear :  And  When  He  has  appeared, 
and  Iffue  is  joined,  there  is  a  Suggeftion  "  That  the  King's  Writ 
"  does  not  run  into  Wales."  So,  the  very  Record  which  fays  "  the 
King's  Writ  does  not  run,"  fhews  many  that  do. 

The  Reafon  why  a  Venire  does  not  run  to  Berwick,  is,  becaufe 
they  are  exempted  from  being  fummoned  out  of  the  Burrough,  to 
ferve  upon  Juries. 

But  the  Charter  fuppofes  That  other  Writs,  ministerially  directed, 
may  run  :  Becaufe  the  Return  of  all  Writs  Precepts  and  Proce/s  if- 
fuing  out  of  the  King's  Courts,  and  the  Execution  thereof,  is  granted 
to  the  Mayor  Bailiffs  and  Burgejfes,  exclufive  of  a?iy  Sheriff,  Miniftert 
or  Bailiffs. 

Writs,  not  minijlerially  directed,  (fometimes  called  Prerogative 
Writs,  becaufe  they  are  fuppofed  to  iffue  on  the  part  of  the  King,) 
fuch  as  Writs  of  Mandamus,  Prohibition,  Habeas  Corpus,  Certiorari, 
are  retrained  by  no  Claufe  in  the  Conftitution  given  to  Berwick  : 

Upon 
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Upon  a  proper  Cafe,  they  may  iffue  to  every  Dominion  of  the  Crown 
of  England, 

There  is  no  Doubt  as  to  the  Power  of  this  Court,  where  the 
Place  is  under  the  Subje&ion  of  the  Crown  of  England :  The  only 
Queflion  is,  As  to  the  Propriety. 

i 

To  foreign  Dominions,  which  belong  to  a  Prince  who  fuc- 
ceeds  to  the  Throne  of  England,  this  Court  has  no  Power  to  fend 
any  Writ  of  any  Kind.  We  cannot  fend  a  Habeas  Corpus  to  Scotland, 
or  to  the  Electorate :  But  to  Ireland,  the  I  fie  of  Man,  the  Plantations, 
and,  (as  fince  the  Lofs  of  the  Duchy  of  Normandy,  they  have  been 

*  v.  Uah-s  confidered  as  annexed  to  the  Crown,  *  in  fome  Refpefts,)  to  Guern- 
Hiji.  Com.  fey  and  Jerfty,  We  may ;  And  Formerly,  it  lay  to  Calais ;  which 
289! '  4 10    was  a  Conqueft,  and  yielded  to  the  Crown  of  England  by  the  Treaty 

of  Brctigny. 

But,  nolwithjlanding  the  Power  which  the  Court  have,  Yet  where 
they  cannot  judge  of  the  Caufe,  or  give  Relief  upon  it,  they  would 
not  think  proper  to  interpofe.  Therefore  upon  Imprifonments  in 
Guernfey  and  Jerfey,  in  Minorca,  and  in  the  Plantations,  I  have 
known  Complaints  to  the  King  in  Council,  and  Orders  to  bail  or 
difcharge  :  But  I  do  not  remember  an  Application  for  a  Writ  of  Ha- 
beas Corpus.  Yet  Cafes  have  formerly  happened  of  Perfons  illegal- 
ly fent  from  hence  and  detained  there,  where  a  Writ  of  Habeas  Cor- 
pus out  of  this  Court  would  be  the  properejl  and  mojl  effectual  Re- 
medy. 

*  For  one  In  Cro.  Jac.  543.  a  Precedent  is  cited,  in  43  Eliz.  of  a  *  Habeas 
Browhy,  as  Corpus  to  Berwick.  I  have  caufed  the  Records  to  be  fearched  for 
called!  tnat  Cafe  :  And  the  Orders  of  the  Court,  and  Return  to  the  Writ  of 

Habeas  Corpus  are  found.  .The  Court  had  fined  the  Mayor  and  Bai- 
\M.  43  EBz.  lifFs  of  Berwick  2000/.  for  not  returning  the  -f-  Writ :  They  had  alfo 
Hab.  Cor.  for  jfftjed  an  a/jas  Habeas  Corpus.  j|  Then,  the  Alias  Habeas  Corpus  not 
ley,  v.  h,  43  being  returned,  they  ordered  the  Fine  to  be  eftreated  ;  and  that  a 
Eliz.  Rorio  Pluries  Habeas  Corpus  mould  iffue,  Sub  pcena  500  Merc',  returnable 
II  Die  lo-vis  ^mmecliately,  before  the  Chief  Juftice  at  his  Chambers  in  Serjeants 
frox'  poji  15.  Inn.  At  the  fame  Time  They  iffued  an  alias  Attachment  againft  the 
Sanm  Mar-  Mayor  and  Bailiffs ;  and  ordered  Ld.  V/illoughby,  then  Governour  of 

the  Town  of  Berwick,  to  execute  it,  returnable  Oclabis  Hilarii. 
X  The  former  The  \  next  Day,  the  Eflreat  of  the  Fine  was  fufpended,  upon  Henry 
the*  fatter 'Tl r^  Brearfy's  being  difcharged  out  of  Prifon,  and  bailed  to  appear  in 
Veneris  ploX>  this  Court,  at  the  Octave  of  S.  Hilary,  (the  Return  of  the  Attach- 
foft  quM-n"   ment  againft  the  Mayor  and  Bailiffs.) 

Sanai  Marti-  O  J  / 

W  A«  43  EJiz. 

In 
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In  Hilary  Term,  they  are  *  ordered  to  return  the  Pluries  Habeas* rDie  Ven" 
Corpus:  And  afterwards,  the  Mayor  and  Two  of  the  Bailiffs  wereS*  w/" 
committed,   and  examined  upon  Interrogatories,   as  in  Contempt ;  an.  anno  /«- 
and  Two  of  them  were  f  Ordered  to  find  Bail  at  the  Suit  of  Henry  p^fe°'Sab,ti 
Br  early,  before  they  were  difcharged .  pr0x'  pojioa. 

Sanai  Hit. 

The  Return  ftates  the  Charter  of  Ed.  3d.  and  that  by  their  Laws  ^*3  ■filpra 
and  Cuftoms,  the  Guild  had  Authority  to  punifh  for  colouring  Fo- 
reigners Goods,  or  being  in  Partnerfhip  with  a  Foreigner,  by  Fine, 
Imprifonment  and  Disfranchiiing.  They  ftate  that  Henry  Brearly 
was  found  guilty  of  being  in  Partnerfhip  with  a  Foreigner,  and  fined 
100/.  which  He  not  only  refufed  to  pay,  but  treated  them  with  fcan- 
dalous  and  contumelious  Reproaches.  That  they  duly  committed 
him  to  Prifon,  till  the  Fine  mould  be  paid  ;  and  disfranchifed  him. 

There  is  an  Order,  the  ||  fame  Hilary  Term,  ftated  to  be  upon  ||  Die  Jo-vis 
the  Recommendation  of  the  Court,  (therefore  I  fuppofe,  by  Confent,)  f'<>*'  P°J\  °c- 
"  That  the  Fine  of  100/.  fet  upon  Brearly  by  the  Guild,  fhould  be/a      ur ' 
"  reduced  to  50/;  and  that  upon  his  Submiffion,  He  fhould  be  re- 
ftored  to  his  Freedom  :"  (But  He  was  to  remain  disfranchifed  till  he 
fhould  make  his  Submiffion.) 

As  to  the  other  Prerogative  Writ,  of  Prohibition — It  was  taken  Tit.  Prohibi- 
for  "ranted,  in  iRo.Abr.  292.  "That  a  Prohibition  lay,  out  of'"". Letter L. 
"  this  Court  to  the  Confiftory  Court  of  Durham,  in  a  Matter  an- c["  2.' betwewi 
"  fing  in  Berwick :"  Though  the  Suggestion  "  that  the  Land  out  Morton  and 
"  of  which  the  Tithes  were  claimed  lay  in  Scotland  and  not  in  Ber-  R°f^n- 
"  wick,"  was  holden  inefficient.      (How  Berwick  *  came  to  be  *v. ante,  849. 
part  of  the  Diocefeof  Durham,  I  have  not  learned.) 

Then,  as  to  Writs  of  Mandamus — In  Trin.  9  G.  1.  A  Mandamus 
iffued,  directed  to  Sir  Geo.  Wheeler,  to  admit  and  fwear  Four  Per- 
fons  elected  to  be  Church- Wardens  of  Berwick. 

The  Act  of  1 1  G.  1.  c.  4.  proceeds  upon  the  Ground  "  That  a 
"  Writ  of  Mandamus,  out  of  this  Court,  lies  to  Berwick." 

The  laft  Sort  of  Writ  not  ministerially  directed,  is  a  Certiorari. 

A  Certiorari,  for  a  proper  Purpofe,  lies  to  any  Dominion  of  the 
Crown  of  England.     Mr.  Juftice  Dodderidge,  in  -f-  Sir  John  Carew'sf  V.Cro.'Jac. 
Cafe,  fays  "  the  Regiiter  makes  mention  of  a  Certiorari  to  remove  48+> 
"  a  Record  taken  at  Calais." 

And  there  are  Precedents  of  Ccrtioraries  to  Berwick,  directly. 

Part  IV.  Vol.  II.  Ggg  In 
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In  Pafch.  3  Jac„  2.  An  Indictment  againft  Scott,  Howlettfon  and 
Wnt fen,  for  a  Riot  ©V,  was  removed  from  Berwick,  by  Certiorari  : 
Procefs  iffued  upon  it,  out  of  this  Court,  againft  the  Defendants,  to 
appear.  In  Muhae hnas Term  following,  the  Indictment  was  quafh- 
ed ;  and  the  Town-Clerk  of  Berwick  amerced  5/.  for  not  returning 
the  Caption. 

In  Trinity  Vacation  1754,  Two  Indictments  were  removed  from 
Berwick,  by  Certiorari :  The  Defendants  appeared  in  this  Court, 
and  pleaded  Not  Guilty. 

There  is  no  Injlance  of  a  Doubt  ever"  having  been  made,  before 
the  prefent  Cafe,  concerning  the  Authority  of  this  Court,  to  fend 
a  Writ  of  Certiorari  to  Berwick.  And  We  are  All  clearly  of  Opi- 
nion, "  That  the  Court,  by  Law,  has  fuch  Power." 

Two  great  Authorities  are  indeed  urged,  in  Oppofition  to  this : 
They  are  no  lefs  than  thofe  of  Ld.  Ch.  Juftice  Coke  and  Ld.  Ch. 
Juftice  Hale. 

*7  Co.  23.  b.      Lord  Coke,  in  *  Calvin's  Cafe,  fays  "  That  Berwick  is  ?io  Part  of 

"  England,  nor  governed  by  the  Laws  of  England."     AndLd.  Ch. 

+  Hale's  Hift.  Juftice  Hale  follows  Him,  and  -f~  fays  "  Berwick  was  fometimes 

tf'lZilnT  v  Parcel  of  Scotland ;  but  was  won  by  Conqueft  by  King-Edward 

pa.  184.        "  the  1  ft.  And  after  that,  loft  by  King  Edward  the  2d,  and  after- 

y.  Rot.  Pari,  cc  warcjs  regained  by  Edward  the  3d.    It  was  governed  by  the  Laws 

1     .?.  8.41,  ((  ^  Scotland,  and  their  own  particular  Cuftoms  ;  and  not  according 

"  to  the  Rules  of  the  Law  of  England,  further  than  as  by  Cuftom 

"  it  is  there  admitted."     "  Yet  now,"  fays  He,  by  Charter,  they 

'*  fend  Burgeffes  to  the  Parliament  of  England," 

■    1 

'  In  Calvin's  Cafe,  there  was  no  Queftion  concerning  the  Conflitution 
of  Berwick.     And  We  plainly  fee,  by  what  has  paffed  in  the  pre- 
fent Cafe,  how  little  was  known,  even  at  Berwick  itfelf,  concerning 
it's  own  Conftitution.     What  was  dropped  about  it,  in  Calvin's 
Cafe,  was  a  mere  Obiter  Opinion,  thrown  out  by  way  of  Argu- 
ment and  Example.     My  Lord  Coke  was  very  fond  of  multiplying 
Precedents  and  Authorities ;  and,  in  order  to  illuftrate  his  Subject,  was 
apt,    befides  fuch  Authorities  as  were  ftrictly  applicable,   to  cite 
other  Cafes  which  were  not  applicable  to  the  particular  Queftion 
under  his  judicial  Confederation.     In  the  Cafe  then  under  judicial 
\  Cafain'i      Confideration,    the  Queftion   was  ||  "  Whether  Robert  Calvin  the 
Cafe,/*,  i.a.  «  phintiff,  born  in  Scotland  after  the  Defcent  of  the  Crown  of  Eng- 
"  land  to  King  '[fames  the  firft,    was  an  Alien  born,   and  confe- 
"  quently  difabled  to  bring  any  Real  or  Perfonal  Action  for  any 
"  Lands  within  the  Realm  of  England."    But  it  never  was  a  Doubt, 

"  Whether 
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'*  Whether  a  Perfon  born  in  the  conquered  Dominions  of  a  Country 
"  is  fubject  to  the  King  of  the  Conquering  Country."     And  there- 
fore the  Argument  did  not  hold,  from  the  Cafe  of  Berwick  to  the 
Point  then  in  Queftion :  Neither  was  the  Cafe  of  *  Calais  in  any  «  v.  Cat 
fort  appofite  to  it.  Cafe 


■vtnt 
22.  a. 


As  to  the  Laws  by  which  Berwick  is  governed — 

Whatever  may  be  the  Cafe  (when  more  particularly  inquired  into) 
with  regard  to  their  -f  Civil  Constitution,  It  appears  very  fufficiently,  t  fr:  #**- 
That  in  Pleas  of  the  Crown,  Berwick  has  no  other  Laws  by  which  i"J^f  A~ 
it  is  governed,  but  the  Laws  of  England.     The  Statute  of  1 1  G.  2.  Title  obiiga- 
c.  19.  for  the  more  effectual  fecuring  the  Payment  of  Rents  and  '""•  t1-  '5- 
preventing  Frauds  by  Tenants,  fuppofes  this.     All  the  Provifions  of 
that  Act  are  extended  to  Berwick,  ||  by  Name.     Some  of  thefe  Pro-  |  §  1,  u. 
vifions  relate  to  %  Ejectments,   which  concern  civil  Matters  :   And  J  §  12, 13. 
they  do  proceed  there,  by  Ejectment.     But  it  is  manifeft,  that  Lord 
Coke  is  miftaken  in  faying,  generally,  "  That  Berwick  was  not  go- 
"  verned  by  the  Laws  of  England."     For,  in  Criminal  Matters,  the 
Fad  is  clearly  otherwise. 

And  Ld.  Ch.  J.  Hale  is  as  clearly  miftaken,  in  faying  "  thatlfcr- 
"  wick  fends  Members  to  the  Parliament  of  England,  /^'Charter." 
For  'tis  by  Writ  of  Summons  that  they  fend  them  thither,  in  Con- 
fequence  of  their  being  a  Burrough.  Chefler,  both  County  and  City, 
firft  fent  Members  to  Parliament,  by  virtue  of  an  Act  of  Parliament 
§  made  in  H.  the  Sth's  Time.  §  3+  H.  s.  c. 

«3- 

But  though  the  Court  has  Power,  by  Law,  to  fend  a  Writ  of  Cer-  second  Head. 
tiorari  to  Berwick,  yet  it  ought  not  to  iffue  in  vain.  And  therefore 
We  fhould  be  fatisfied,  that  the  End  for  which  it  is  prayed  be  at- 
tainable ;  and  the  Ground  fuffcient  for  removing  the  Record,  in 
Order  to  attain  that  End.  The  End  here  avowed  is,  that  the  Mat- 
ter may  be  tried  in  this  Court.  And  it  is  Objected  that  there  can  obJeft'°n. 
be  no  fuch  Trial,  becaufe  the  Trial  muft  be  local,  and  no  Jury  can 
come  from  Berwick. 

But  the  Law  is  clear  and  uniform,  as  far  back  as  it  can  be  Anfuer. 
traced.     Where  the  Court  has  Jurifdiction  of  the  Matter  ;  if,  from 
any  Caufe,  it  cannot  be  tried  in  the  Place,  it  fhall  be  tried  as  near 
as  may  be.     All  local  Matters  arifing  in  Wales,  triable  in  this  Court,  *  '9 <  H-  6-A 
are  by  the  *  Common  Law,  tried  by  a  Jury  of  the  next  County  in  |z2  r0.  Mr. 
England.     So,  as  to  the  -f*  Cinque  Ports,  the  Venire  facias  fhall  be  Tit.  Trial, 
awarded  de  vicineto  of  the  next  Vill,  either  in  the  County  of  Kent  ^euer}a  pl'6 
or  the  County  of  Sujfex.     So  ||  it  is  alfo  as  to  the  Ifle  of  Ely :  So,  5g7. 
%  likewife  as  to  Ireland ;  A  Venire  was  directed  to  the  Sheriff  of  II  Ho"Mfe  v- 
Salop,  as  the  next  Englifo  County.     So,  in  Parts  of  England  itfelf  J.i\f00„  gsJj 
where  an  impartial  Trial  cannot  be  had  in  the  proper  County,  it  %  2  Ro.  Abr. 
1  fhall  597-  pi.  8. 
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fhall  be  tried  in  the  next:  As  5  G.  1.  ifoc  v.  Inhabitants  of  the 
County  of  the  City  of  Norwich>  about  a  County  Bridge,  the  Trial 

was  in  Suffolk. 

This  is  the  ancient  and  general  Rule,  wherever  the  Court  has 
Jurifdidion  :  And  this  General  Rule  has  often  been  applied  to 
Berwick. 

i\  Ed.  \.Ry      Edward  the  Firft,   by  an  Ordinance  in  Parliament,    extended 

Lparii\Ctta    thefe  Rules  as  t0  ComPJaints  againft  the  King  of  Scotland,  that 

they  might  be  tried  in  this  Court  by  a  Jury  of  Northumberland,  or 

any  other  County,  or  before  Commijjioners  appointed  by  the  King. 

There  was  a  Precedent  applying  this  Rule  to  Berwick,  in  42  Eliz. 

affirmed  upon  a  Writ  of  Error  :  And  the  like  in  44  Eliz.     The 

*  mLjVP2'  ^'ke»  tne  *  2°  Car'  2*  Crtfpe  andfackfon  v.  Mayor  and  Burgeffes  of 

I  Sid.  381,  '  Berwick.     And  the  Mayor  of  Berwick's  Cafe,    -f  36  C.  2.  lays 

462.  down  as  a  certain  Principle,  That  where  a  local  Matter  arifing  at 

j  Ftntr.  58,   Berw;cfc  is  tried  here,  there  is  to  be  a  Suggeftion  made  on  the  Roll, 

\aym.  173.    that  "  Breve  Domini  Regis  ibi  non  currit,"  as  it  is  in  Wales.     A 

1  Keb.  414,    Tip-ftaff  was  in  that  Cafe  fent,  to  take  the  Mayor  up. 
676.  r 

f   2 'Shower 

365.  There  are  two  Precedents  in  the  Reign  of  ja.  2.  of  Informations 

in  this  Court,  for  Mi/demeanours  in  Berwick :  And  in  Michaelmas 

U  Sir  James     %  Ann.  the  ||  Attorney  General  filed  an  Information  here,  for  Mifde- 

Montagu.   it  meanours  in  Berwick.     In  Hilary  and  Eajler    1755,  This  Court, 

n3f  ag^"//    afcer  much  Litigation,  granted  Informations  for  %  Bribery  in  Ber- 

and  Gwr«    K«£#,  at  the  Eie'&ion  of  their  Members  to  Parliament,  as  being  an 

Lindfay.         Offence  and  Mifdemeanour  at  the  Common  Law :   Which  fhews 

\v.ante  849.  £,^7^  jn  refpedl  of  the  Jurifdidion  of  this  Court  "  to  proceed 

"  originally  by  Information  for  Mifdemeanours  committed  there," 

to  be  upon  the  fame  Foot,  as  any  other  part  of  England.     And 

the  Court  never  would  have   granted  thofe  Informations,  without 

being  fatisfied  "  that  they  might  be  tried:"   Becaufe  a  Defed  of 

Power  to  try,  neceffarily  infers  a  Want  of  Jurifdiction. 

There  is  not  One  Authority  to  the  contrary.  And  in  Reafon  it 
would  be  moft  abfurd  :  Becaufe  it  would  really  be  putting  the  Place 
out  of  the  Protedion  of  the  Law ;  And  there  muft,  in  many  im- 
portant Cafes,  be  a  total  Failure  of  Trial,  and  confequently,  of 
Juftice. 

Suppofe  the  Off.ce  of  Mayor  mould  be  ufurped :  The  Ufurpation 
is  a  Crime ;  and  cannot  be  tried  before  the  Man  Him/elf  who  is  ac- 
cufed,  or  any  Jurifdidion  in  the  Town.  Much  lefs  could  a  Que- 
ftion,  "  Whether  the  Corporation  was  diffblved,"  be  tried  before 
themfehcs.  Such  Queftions  could  not  be  tried  originally  before 
CommiJJioners  fent  thither  by  the  King  :  They  could  only  be  judged 

in 
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"in    this  Court.     To  try  Francbifes  of  this  kind  in  any  other  fhape, 

would  not  only  be  contrary  to  the  Common  Law,  but  to  the  *  Act  *  >6,  17C. i, 

abolishing  the  Star-Chamber,  and  all  the  Statutes  there  recited.  c-  10' 

Suppofe  an  Action  between  the  Corporation  and  their  own  LefTee 
to  be  depending  at  Berwick,  or  any  Suit  inftituted  there  between 
the  Corporation  and  any  other  Perfon,  on  a  Point  of  Property  ; 
They  could  not  judge  in  their  own  Caufe  :  And  if  it  could  not  be 
tried  elfewhere,  there  mufl  be  a  Failure  of  Juftice. 

Every  Rule  of  the  Common  Law,  which  holds  in  the  Cafe  of 
Wales,  concludes  a  fortiori  to  Berwick  ;  both  as  to  the  Jurifdiction 
of  this  Court,  and  the  Method  of  Trial.  Berwick  is  only  a  Bur- 
rough  ;  It  has  neither  Jura  Regalia  nor  Superior  Courts  :  Wales  had 
Both.  A  Small  Part  of  the  County  of  Durham  is  nearer  to  Berwick 
than  Northumberland  is :  But  at  the  Time  of  firfl  fending  Procefs 
to  the  latter,  the  King's  Writ  did  not  run  to  the  former,  being 
a  County  Palatine.  So  that  Northumberland  was  the  neareft  Eng- 
lifl)  County,  for  the  Purpofe  of  Trial ;  as  the  King's  Writ  did  not 
run  to  Durham. 

•f  The  Objection  made  when  this  Matter  firfl  came  on,  appears  + v-  """•  t"- 
now  to  be  groundlefs ;  "  That  they  proceeded  by  Laws  and  Ufages,    3S'   3  ' 
"  of  which  this  Court  cannot  judge."     Whereas,  their  Trials,  as  to 
Criminal  Matters  at  leaft,  are  in  the  Courfe  of  the  Common  Law,  and 
entirely  governed  by  the  Laws  of  England. 

Therefore  We  are  All  of  Opinion  That  thefe  Indictments  may  be 
tried  in  this  Court,  by  a  Jury  of  the  County  of  Northumberland. 

The  3d  Objection  urged  againfr.  the  Certiorari,  was,  That  though  Third  Head, 
it  fhould  be  admitted  that  the  Court  have  Authority  to  iffue  it,  and 
that  the  End  is  attainable,  yet  there  is  not  Ground  fufficient  to  take 
the  Trial  from  the  ordinary  local  Jurifdiction  of  Berwick. 

Mod  certainly,  The  Court  ought  to  be  faiisfied  of  the  Ground^ 
before  they  fend  a  Certiorari  for  that  Purpofe.  The  King  has  a 
Right  to  cboofe  his  Court :  But  upon  the  Application  of  the  Defen- 
dant, there  fhould  be  always  a  Reason.  The  higher  the  inferior 
Jurifdiction  is,  and  the  greater  the  Inconveniences  are  of  removing 
the  Caufe,  the  ftronger  theReafon  fhould  be:  But  a  Doubt,  "  Whe- 
"  ther  a  fair,  impartial,  or  fatisfactory  Trial  or  Judgment  can  be 
"  had  there,"  is  a  Recfon  to  remove  from  the  highejl. 

In  the  Cafe  of  ||  Rex  v.  Lfwis,  Tr,  12  G.  I.  after  confidering  ||  1  Strange 
the  Matter  at  different  Times,  and  looking  into  Precedents  ;  and  ?°+- 
there  being  an  Affidavit  produced,  inducing  a  Sufpicion  "  that  a  fair 
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"  Trial  could  not  be  had  in  Wales ;" — A  Certiorari  was  granted  to 
remove  the  Indictment  from  the  Grand  Seffions  of  Angle/en.  This 
Suspicion  only,  being  properly  verified  by  Affidavit,  was  in  that 
Cafe  holden  to  be  a  fufhcient  Reafon  for  Removing  that  Indictment 
from  a  very  high  Court. 

•, 

Let  Us  inquire  into  the  Reafon  alledged  in  the  Cafe  now  before 
Us,  "  Why  there  can't  be  a  fair  Trial  in  Berwick." 

The  Defendant  in  this  Cafe  fwears  to  his  Innocence :  And  He 
and  Five  more  fwear  "  That  he  cannot  have  a  fair  Trial,  owing  to 
"  Party  Differences,  and  great  Contentions  that  have  lately  hap- 
"  pened  in  the  Burrough."  That  the  Jujlices,  before  whom  He  is 
"  to  be  tried,  warmly  fupported  a  Motion  to  disfranchife  Him  for 
"  the  Offence  laid  in  this  Indictment :  Which  was  rejected  by  a 
■  "  great  Majority  of  the  Burgeffes.  That  the  Matter  of  the  IndiSt- 
"  ment  arofe  at  an  Affembly  of  the  Corporation,  in  Confequence  of 
"  a  violent  Divijion  which  engaged  the  whole  Body." 

I  fuppofe  the  Magiftrates  of  Berwick  may  be  in  the  Right,  and 
Men  of  the  greateft  Integrity :  But  they  admit  a  great  Contention 
in  the  Burrough  ;  That  the  Matter  laid  in  the  Indicfment  arcfe  from 
a  warm  Difpute  at  the  Guild,  upon  a  Point  of  Bufiiiefs,  which 
produced  a  Riot  and  Tumult,  that  broke  up  the  Guild  in  great 
Confufion  j  That  the  Jujlices  are  All  of  one  Side,  upon  this  Point. 

It  is  not  denied  that  the  fnfices  vehemently  prejjed  a  Motion  to 
disfranchife  the  Defendant  for  the  Offence  charged  in  this  Inditf- 
ment ;  which  was  rejected  by  a  great  Majority  of  Burgeffes  .  Whe- 
ther the  Motive  for  rejecting  it,  was  becaufe  they  thought  the  De- 
fendant innocent,  or  becaufe  they  thought  the  Motion  premature 
and  too  violent,  is  immaterial. 

Robert  Selly's  Affidavit  againff.  the  Certiorari,  (hews  it  is  consider- 
ed as  a  Caufe  againfi  the  Magiftrates,  and  that  his  Brother 

who  made  an  Affidavit  for  the  Defendant,  lifted  as  a  Soldier  on  that 
Account,  and  declared  he  had  rather  go  to  the  fartheft  Part  of  the 
World,  than  fy  in  the  Face  of  a  Magi/Irate. 

Upon  this  Occafion,  All  the  Jufices  oppofe  the  Certiorari,  and 
have  produced  Affidavits  to  prove  the  Defendants  Gnilty. — They 
may  be  fo  :  And  if  they  are,  they  ought  to  be  feverally  punifhed. 
But  it  is  impoffible,  that  under  all  thefe  Circumjlances,  the  Trial  or 
Judgment  at  Berwick  fhould  be  fatisfaclory. 

Every  Body  in  the  Town  has  already  pre-engaged  his  Opinion. 
The  Burgejjes  have  all  taken  Sides :  The  Jujlices  have  already  de- 
clared 
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dared  him  lb  heinoujly  guilty,  that  he  ought  to  be  immediately  dif- 
franchifed,  without  waiting  for  a  Trial  of  the  Indictment.  I  dare 
fay  they  were  of  that  Opinion,  without  Prejudice  to  the  Man,  but 
from  Indignation  at  his  Guilt :  And  perhaps,  very  juftly ;  For  a 
Man  may  judge  impartially  even  in  his  own  Caufe.  However,  We 
muft  go  upon  general  Principles.  If  a  Witnefs  in  a  Caufe  has  an 
Intereft,  though  it  be  fmall,  He  muft  be  rejected  :  Or  if  a  Juryman 
has  declared  his  Opinion  by  a  former  Verdict,  He  may  have  done 
it  very  juftly,  but  yet  is  liable  to  be  challenged  for  this  Caufe,  on  a 
fubfequent  Trial.  In  the  prefent  Cafe,  it  is  impoffible  but  that  All 
the  Perfons  who  would  be  concerned  in  trying  this  Matter  at  Ber- 
wick, muft  be  biafj'ed  by  their  preconceived  Opinions.  I  don't  fpeak 
this,  with  the  leaft  Imputation  upon  the  Magiftrates  of  Berwick : 
But  it  is  not  fit  that  they  fhould  be  Judges  in  their  own  Caufe,  and 
after  having  already  gone  fo  far  as  they  have  done. 

Therefore  We  are,  All  of  Us,  of  Opinion  That  the  Rule  to  fhew 
•Caufe  "  Why  Writs  of  Supersedeas  to  thefe  Writs  of  Certi- 
"  orari  fhould  not  iffue,"  ought  to  be  difcharged. 

But  unlefs  the  Matter  could  have  been  tried  here,  A  Certiorari 
ought  not  to  have  gone :  Nor  dial  I  it  now  be  ufed  for  Delay.  To 
prevent  which,  the  Profecutors  of  the  Certiorari  fhall  engage  to 
appear,  and  take  fhort  Notice  of  Trial,  and  try  it  at  the  next  Affizes 
for  the  County  of  Northumberland. 

I  have  fettled  the  Form  of  a  Suggestion  to  be  entered  upon  the 
Roll :  Which  I  will  give  to  the  Matter  of  the  Crown-Ofhce,  for  that 
Purpofe. 

His  Lordship  accordingly  did  fo  :  And  v 

It  was  as  follows — "  And  becaufe  the  Burrough  of  Berwick  is  a 

"  Place  where  the  King's  Writ  of  Venire  facias,   to  fummon   a 

"  Jury  to  try  the  faid  Iffue,  doth  not  run ;  And  becaufe  the  Bur- 

x<  geffes  of  the  faid  Burrough,  by  reafon  of  their  Privileges,  ought  not 

"  to  be  put  upon  any  Jury  to  try  the  faid  liTue  out  of  the  faid  Bur- 

**  rough  ;  but  the  faid  Iffue  ought  to  be  tried  by  a  Jury  of  the  County 

tc  of  Northumberland,    which  is  the  next  adjacent  County  to  the 

"  faid  Burrough  of  Berwick;  which  Allegations  of  the  faid  Hetiry 

\  Cowle  are  not  denied  by  the  faid  James  Burrow  Efq;  There- 

"  fore  it  is  commanded  the  Sheriff  of  Northumberland,   that  He 

"    *  caufe  to  Come  &C."  *  The  Entry 

upon  the  Re- 
cord has  a  Claufe  of  Non  omittas,  (which  is  always  inferted  on  the  Crown -Side  ;)  viz.  "  that  He  do  not 
"  forbear,  by  reafon  of  any  Liberty  in  his  Bailiwick,  but  that  he  caufe  to  come  tsV." 

The 
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The  Rule  now  made  by  the  Court  (in  Confequence  of  their  pre- 
fent  Refolution)  was  afterwards  drawn  up  and  entered  in  thefe 
Words,  viz. 

Upon  mature  Deliberation  had  here  in  Court,  It  is  Ordered  by 
this  Court,  That  the  Rule  made  "  that  the  Defendants  mould 
"  {hew  Caufe  why  a  Writ  of  Supersedeas  mould  not  iffue 
"  to  the  two  Writs  of  Certiorari  lately  iflued  out  of  this 
"  Court,  to  remove  all  and  Angular  Indi&ments  againft  the 
"  Defendants,"  be  discharged. 

And  the  faid  two  Writs  of  Certiorari,  and  the  Returns  thereto, 
being  now  returned  and  filed  in  this  Court,  //  is  Jurther  Or- 
dered that  the  faid  Defendants  do  immediately  appear  and  plead 
to  the  faid  Indidtments  ;  and  proceed'to  the  Trial  of  the  faid  In- 
dictments, at  the  next  Affizes  to  be  holden  in  and  for  the 
County  of  Northumberland.  And  it  is  further  Ordered  that  in 
Cafe  the  Defendants  mail  make  Default  or  negleft  to  make  up 
the  Records  and  proceed  to  the  Trial  of  the  faid  Indiclments, 
at  the  now  next  Affizes  to  be  holden  in  and  for  the  County  of 
Northumberland,  in  fuch  Cafe,  the  Profecutors  mall  be  at  Li- 
berty to  make  up  the  faid  Records,  and  proceed  to  the  Trial 
of  the  fame,  at  the  faid  next  Affizes  in  and  for  the  County  of 
Northumberland. 

And  as  to  the  Application  for  an  Attachment,  for  not  return- 
ing  the  faid  two  Writs  of  Certiorari, 

It  was  Ordered  That  the  Rule  made,  "  that  Henry  Hodgfon, 
"  William  Compton,  Fenwick  Stow,  William  Temple,  and  Sa- 
"  muel  Burn  Efquires  mould  fliew  Caufe  why  a  Writ  of  At- 
"  tachment  mould  not  iflue  againft  them,  for  their  Con- 
"  tempt,"  be  discharged. 

The  Indi&ment  was  afterwards  tried  at  Newcaflle. 


Wednefday  ReX    VCrf.    BoOtie. 

4A   July  J 

»759- 

ON  Tuefday  1 9th  June  laft,  Mr.  Aflourjl  moved  in  Arreft  of  Judg- 
ment, after  VerdicT:  for  the  King,  upon  an  Indictment  againft 
a  Conftable,  for  a  Mifdemeanor. 

The  Charge  in  the  Indiftment  was,  That  He,  being  One  of  the 
Conftables  of  St.  Martins  in  the  Fields,  and  being  in  the  Execution 

of 
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of  his  faid  Office,  as  Head  of  the  Nigluly  Watch  of  the  faid  Parifli, 
did  wilfully  and  unlawfully  fuffer  Margaret  Prince,  being  a  loofe 
idle  lewd  and  diforderly  Perfon,  taken  up  by  Robert  Miller,  One  of 
the  Nightly  Watch  of  the  fameParifh,  between  i  and  2  o'Clock  in 
the  Morning,  as  a  Common  Street  Walker  &c,  to  efcape  out  of  his 
Cuftody,  before  She  could  be  carried  before  a  Juftice  of  the  Peace, 
to  be  dealt  with  by  the  Juftice  according  to  Law. 

The  whole  Indictment  was  (in  Subftance)  thus — That  One  Ro- 
bert Miller,  being  lawfully  appointed  One  of  the  Nightly  Watch- 
men of  and  for  the  faid  Pariih,  and  being  in  his  Office  and 
Place  as  fuch,  performing  his  Duty  of  a  Watchman  there,  at 
an  unfeafonable  Time  i.  e.  between  One  and  Two  in  the  Morn- 
ing, did  apprehend  and  take  into  his  Cuftody  One  Margaret  Prince 
then  and  there  being  a  loofe  idle  lewd  and  diforderlv  Perfon  and 
a  Common  Street- Walker,  and  being  then  and  there  behaving  her- 
felf  riotoufly,  and  walking  the  Streets  there  to  pick  up  Men,  in 
Breach  of  His  Majefty's  Peace  j  And  did  then  and  there  take  lead 
and  convey  the  faid  Margaret  Prince  in  his  Cuftody  to  a  certain 
Prifon  called  the  Watch-houfe  in  the  faid  Pariih,  and  did  there  de- 
liver her  in  Cuftody  unto  One  John  Bootie,  who  then  and  there 
was  One  of  the  Conftables  of  the  faid  Parifli,  and  then  and  there 
being  in  the  Execution  of  his  faid  Office  of  fuch  Conftable,  as  the 
Head  of  the  Nightly  Watch  of  the  faid  Parifli ;  and  did  then  and 
there  leave  and  deliver  up  Her  the  faid  Margaret  Prince  in  Charge 
•with  the  faid  John  Bootie,  fo  being  fuch  Conftable  as  aforefaid,  and 
in  the  Execution  of  his  faid  Office  as  aforefaid  ;  and  did  then  and  there 
charge  and  request  the  faid  John  Bootie  fo  being  fuch  Conftable 
as  aforefaid  to  keep  and  detain  the  faid  Margaret  Prince  so  being 
fuch  loofe  idle  lewd  and  diforderly  Perfon  and  a  Common  Street- 
Walker  walking  the  Streets  there  to  pick  up  Men  as  aforefaid,  in 
his  Custody,  until  the  faid  Margaret  Prince  could  be  carried 
and  conveyed  in  Cuftody  before  fome  One  of  His  Majefty's  Juftices 
affigned  to  keep  the  Peace  in  and  for  the  faid  City  and  Liberty, 
there  to  be  dealt  with  by  fuch  Juftice  according  to  Law  for  her  faid 
Offence  and  Breach  of  the  King's  Peace  :  Neverthelefs  the  Defen- 
dant, fo  being  &c,  not  regarding  the  Duty  of  his  Office  &c,  unlaw- 
fully and  wilfully  difcharged  Her  out  of  his  Cuftody,  before  that  She 
had  been  carried  before  any  Juftice  &c,  and  would  not  keep  or  detain 
Her  in  his  Cuftody  for  the  Purpofe  aforefaid,  but  wilfully  fjfered 
and  permitted  Her  to  efcape  and  go  at  large  &c. 

Upon  which  Indictment,  the  Defendant  having  been  tried ;  And 
a  VerdicT:  found  againft  him  ; 

Mr.  Aflmrft  prayed  a  Rule  to  fhew  Caufe  why  the  Judgment 
fhould  not  be  arretted ;  upon  the  following 
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Obje&ion — That  it  is  not  charged  that  the  Defendant  knew  that 
She  was  a  Street-Walker  &c,  as  this  Indictment  defcribes  her  to 
be  :  Nor  indeed  is  it  pofitively  charged  "  that  She  was  One."  And 
if  She  was  not  liable  to  be  detained  by  him,  He  would  have  fub- 
je&ed  himfelf  to  an  Adtion  for  falfe  Imprifonment,  if  he  had  detained. 
Her.  It  ought  to  have  exprejjly  charged  "  that  She  -was  fo  j  and  tha, 
"  She  was  delivered  to  him  as  fuch." 

Mr.  Norton  and  Mr.  Stow  now  mewed  Caufe  againft  arrefting  the 
Judgment. 

They  infifted  that  the  Exprefiions  "  being"  and  "So  being" 
are  fufficient  Allegations  "  that  She  was  fo  ;  And  that  She  was  de- 
"  livered  to  the  Defendant  as  fuch."  And  as  this  is  after  Verdict, 
it  muft  be  taken  to  have  been  proved  at  the  Trial.  It  is  almoft  im- 
poffible  that  He  could  be  ignorant  of  it :  And  if  He  really  was  fo, 
He  might  have  pleaded  it. 

Mr.  Afhurfl  and  Mr.  Morton,  contra — The  being  after  Verdict, 
is  no  Anfwer,  in  a  Criminal  Cafe  j  whatever  it  may  be  in  a  Civil 
One.  J     -1 

Indictments  muft.  be  pofitive  and  certain,  on  the  Face  of  them, 
But  this  Indictment  does  not  fufficiently  mew  that  She  was  lawful- 
ly in  the  Cuftody  of  the  Conftable.  .  i  Hale's  Hifi.  P.  C.  defines 
what  is  lawful  Cuftody. 

This  is  no  pofitive  Allegation,  "  that  She  was  delivered  to  Him  as 

a  loofe  idle  and  diforderly  Perfon."    She  might,  in  Fact,  be  a  loofe 

idle  and  diforderly  Woman  &c-,  And  yet  not  delivered  to  him,  as 

such.     It  was  at  his  Peril  to  detain  Her,  unlefs  He  was  well  fa- 

-»  v.  4  Mod,   tisfied  that  She  was  liable  to  be  detained.   *    i  Salk.  272.  Dotninus 

4'4-  s,c-     Rex  v.  Fell,  is  in  Point,  that  the  Defendant  is  not  liable  for  the 

12^  0  .  2.  .  £(-cape  G£  a  perfon  not  committed  to  his  Cuftody  as  charged  with  a 

Crime. 

Mr.  Norton,  in  Reply  to  the  Cafes  cited,  infifted  that  the  Term 
"  Being"  is  a  fufiicient  Averment  of  the  Fact. 

Lord  Mansfield  and  Mr.  Juft.  Denifon  did  not  come  into  Court, 
till  towards  the  End  of  the  Motion  :  They  therefore  remained  filent. 

-j-  v.  Hale-!  Mr.  Juft.  Foster — Fell's  Cafe  was  -f-  Treafon :  It  was  an  Indict- 
H.  P. c-v-'- ^ment  againft  him,  as  Keeper  of  Newgate,  for  negligently  fuffering 
Ha^LP™.  theEfcapeof  a  Perfon  being  in  his  Cuftody,  charged  with  High 
v.  z.  c.  19.  Treafon.  But  would  not  that  have  been  fufficient  Ground  to  have 
^ 22-  2  indicfed 
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indidled  him  for  a  Mi f demeanour  ?  And  the  prefent  Cafe  ie  a  Mifde- 
meanour,  and.  fufHciently  charged  upon  the  Defendant.  < 

The  Peace  of  this  City  can  never  be  preferved,  unlefs  Watchmen 
are  fupported  in  Doing  their  Duty. 

Mr.  Juft.  WiLMOT — I  think  it  is  a  Mifdemqanour  in  the  Con- 
ftable,  to  difcharge  an  Offender  brought  to  the  Watch-houfe  by  a 
Watchman  in  the  Night.;  though  without  any  pofitive  Charge.  But, 
in  the  prefent  Cafe,  I  think  that  this  is  a  jufficient  Allegation  of  the 
Faff  of  her  being  fuch  a  Perfon,  and  of  her  being  delivered  to  the 
■Defendant  as  fuch  a  Perfon  as  me  is  defcribed  to  be. 

Per  Cur.  The  Rule  "  To  fhew  Caufe  why  the  Judgment 
"  mould  not  be  Arrefted,"  was  discharged. 

W   vita:  " 

Cafe  of  the  Poor  Prifoners  on  the  Common  Side. 

THE  Prifoners  on  tht-Common  Side  of  the  Prifon  of  this  Court 
conceived  themfelves  to  be  intitled  to  the  High-Bar-Money 
paid  to  the  Box,  upon  certain  Motions  made  in  Court,  (viz.  for 
Judgments,  for  Writs  of  Mandamus,  Certiorari,  Habeas  Corpus,  and 
other  Original  Writs,  every  Day  in  Term ;  and  upon  all  Motions 
whatfoever,  on  the  lajl  Day  of  a  Term  j)  and  upon  All  Affidavits 
fworn  in  Court :  Which  Box-Money  or  High-Bar-Money  (as  they 
termed  it)  amounts  to  a  large  Sum  in  the  whole  Term  ;  and  has 
been  always  paid  to  the  Youngeft  Judge's  Clerk,  at  the  End  of  every 
Term,  by  the  Secondary  of  the  Chief  Clerk's  Office,  to  be  difpofed 
of  by  the  Judges  in  Charity,  as  they  mall  think  proper. 

This  Money  the  Prifoners  in  the  King's  Bench,  confined  on  the 
Common  Side,  fancied  to  belong  to  them ;  and  accordingly  applied  for 
it,  by  Petition  to  the  Court,  as  their  Predeceflbrs  had  done  about  48 
Yearsago :  But  they  were  totally  unable  to  make  out  their  Claim  now ; 
And  it  appeared,  upon  Examination,  that  they  had  been  equally 
unable  to  fupport  it,  at  that  Time. 

Mr.  Juft.  Foster  happened  to  remember  that  former  Application; 
and  that  the  Matter  was  referred  to  Mr.  Harcourt :  And  He  faid 
that  He  was  prefent  in  Court,  (in  171 1.  \o  Ann.)  when  Mr.  Har- 
court reported  the  "  Claim  of  the  Prifoners  to  be  without  Founda- 
**  tion  ;"  and  He  had  Himfelf  taken  a  Note  of  Mr.  Harcourt's  Re- 
port ;  Which  Note  He  now  produced  and  read  publicly  in  Court. 

Upon 
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Upon  the  Whole,  The  Court  (after  having  referred  the  Matter 
to  Mr.  Athorpe,  the  prefent  Secondary  of  the  Crown-Office,)  made 
the  following  Rule,  worded  (by  fpecial  Direction)  thus— 

Kings  Bench  7  This  Court  took  into  Confideration  the  Petition 
Poor  Prifoners.  j  of  the  Poor  Prifoners  confined  on  the  Common 
Side  of  the  Prifon  of  this  Court,  touching  the  Money  ufually  paid 
into  the  Box  of  this  Court,  upon  Motions  and  Affidavits  made  in 
Court ;  which  the  Petitioners  claim,  as  due  to  Them. 

And  Mr.  Athorpe  (to  Whom  it  had  been  referred,  to  examine 
into  the  Matters  alledged  in  the  faid  Petition,)  having  this  Day  re- 
ported to  this  Court  "  That  He  hath  made  diligent  Inquiry  into  the 
PremifTes ;  And  that  no  Living  Witnefs  was  upon  fuch  Inquiry 
produced  on  the  Part  of  the  Petitioners,  who  could  give  Evidence 
touching  the  fame  ;  And  that  He  had  carefully  infpecled  All  the 
Books  Papers  and  Writings  which  could  be  found  relative  to  the 
PremifTes ;  And  that  upon  fuch  Infpedtion  and  Inquiry,  it  dotb 
not  appear  that  the  faid  Money  was  ever  paid  to  the  faid  Poor 
Prifoners  or  for  their  Ufe  ;"  And  Mr.  Clarke,  Secondary  on  the 
Plea-Side,  having  this  Day  informed  the  Court,  "  That  during  the 
'  Time  He  hath  been  in  the  faid  Office,  and  alfo  during  the  Time 
'  his  late  Father  Mr.  Giles  Clarke  (long  fince  deceafed)  was  in  the 
'  fame  Office,  the  faid  Money  hath  been  conftantly  paid  by  the 
'  Secondary  on  the  Plea-Side,  into  the  Hands  of  the  Clerk  of  the 
f  Junior  Judge  of  this  Court  for  the  Time  being,  in  order  to  be 
'  by  Him  paid  over  to  the  Judges  of  this  Court,  in  equal  Shares, 
c  to  be  difpofed  of  by  Them,  for  fuch  Charitable  Purpofes  as 
'  They  in  their  Difcretion  fhould  think  proper;"  //  is  Ordered  that 
the  faid  Petition  be  Rejected. 


The  End  of  Trinity  Term  1759,    32  £f  33  Geo.  2. 
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Rex  verf.  Corporation  of  Carmarthen.  m^t/jay  7tw 

November 


MR.  Serj.  Nares  moved  (very  faintly,  and  without  pre- 
tending to  hope  for  much  Succefs  in  it)  for  an  Informa- 
tion in  Nature  of  a  Quo  Warranto  againjl  the  •whole  Cor- 
poration (as  a  Body,)  To  mew  by  what  Authority  they 
claimed  to  act  as  a  Corporation. 

But  even  He  himfelf  intimated  a  Doubt  "  Whether  fuch  a  Spe- 
"  cies  of  Information,  (viz.  filed  by  the  Clerk  of  the  Crown,  un- 
"  der  Leave  of  the  Court,  at  the  Relation  of  a  private  Profecutor,) 
*'  could  be  within  the  AcT:  of  Queen  Anne."    \V.  9  Ann.  c.  20.  §  4.] 

The  Court  gave  no  direct  Opinion. 

However,  Lord  Mansfield  and  Mr.  Juftice  Denison  feemed 
to  be  pretty  clear,  That  this  AcT:  was  calculated  only  againft  Indi- 
viduals ufurping  Offices  or  Franchifes  in  Corporations,  and  not 
againft  any  Corporation  itfelf,  as  a  Body  :  And  the  Words  of  the 
AcT:  manifeftly  carry  this  Meaning. 

It  was  obferved  by  Them,  and  acknowledged  by  the  Serjeant 
and  Mr.  Aftony  his  Colleague  in  this  Motion,  "  That  there  was  no 
"  Inftance  of  any  Information  in  Nature  of  a  Quo  Warranto  being 
"  brought  againft  any  Corporation  as  a  Corporation  for  an  Ufurpa- 
"  tion  upon  the  Crown,  but  by  and  in  the  Name  of  the  Attorney 
"  General,  on  Behalf  of  the  Crown." 

Whereupon,  The  Counfel  made  -their  Motions  againft  the  feveral 
Individuals,  "  To  fhew  by  what  Authority  they  refpeflively  claimed 
"  to  exercife  their  particular  Franchifes ;"  and  obtained  the  ordinary 
Rules  againft  them,  in  the  ufual  Form. 

Fart  IV.  Vol.11.  Kick  Rex 
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Saturday  1 7th   Rex  verr  Inhabitants  of  St.  Matthew  Bethnal  Green. 

No-vembir  J 

«759v 

*  This Name  TT  WO  Jaftices  removed  *  Elizabeth  Coiffeau,  Widow,  and 
«  Elizabeth-'     _£      her  3  Children,  (John,  aged  6  Years,  Abraham,  aged  up- 

MiftakeTif  wards  of  4  Years»  and  Mar>'>  near  3  Years,)  from  the  Parifh  of  St. 
ihouid  be  Matthew  Bethnal  Green  to  the  Precinct  of  St.  Katharine.  The  Sef- 
'"  M''°'"  .  fions,  upon  an  Appeal,  difcharged  this  Order  of  the  tvyo  Juftices ; 
ginllOrde"  is  Stating  the  Cafe  fpecially,  upon  their  own  Order. 

lb.     See  the 

Stae  below.  Special  Cafe  ftated  upon  the  Order  of  Seffions.— Elizabeth  Taylor 
was  born  in  the  -fa id  Precinct  of  St.  Katherine.  She  intermarried 
with  Edward  Brazier,  whofe  Settlement  is  not  known.  Edward 
Brazier  died,  many  Years  ago.  Elizabeth  afterwards  intermarried 
with  Ifaac  Coiffeau,  who  was  a  Frenchman  and  never  gained  any 
Settlement  in  England.  The  faid  Ifaac  Coiffeau  and  Elizabeth  lived, 
(Both  of  them,)  many  Years  together  in  Bethnal  Green  Parifli: 
And  Abraham  Coiffeau,  Son  of  the  faid  Ifaac  Coiffeau  and  of  Eliza- 
beth Coiffeau  (heretofore  the  Widow  Brazier?)  was  born  in  Bethnal 
Green  Parifh  ;  And  fo  was  his  Wife  Mary,  (the  Pauper,)  the 
Daughter  of  Peter  Dormer.  Abraham  Coiffeau  and  Mary  his  Wife 
Both  lived  in  Bethnal  Green  Parifli :  But  Neither  of  them  gained  any 
Settlement  in  their  own  Right,  fubfequent  to  what  they  might  gain 
by  being  Both  born  in  Bethnal  Green  Parifli.  Peter  Dormer,  the 
Father  of  Mary  Coiffeau  the  Pauper,  was  born  in,  and  fervid  his 
Jlpprenticejhip  in  the  Parifh  of  St.  Leonard  Shoredilch. 

The  Seffions,  upon  Confideration  of  the  PremifTes,  allow  of  the 
Appeal,  and  difcharge  the  Order  of  the  two  Juftices. 


Note — 

The  Original  Order  of  two  Juftices  is  "  to  remove  Eliz.  Coif- 
"  feau,  Widow  :  But  the  Certiorari  calls  them  "  Orders 
"  concerning  the  Settlement  of  Mary  Coiffeau,  Widow  of 
"  Abraham  Coiffeau  deceafed ;"  And  the  Order  of  Seffions 
defcribes  the  Order  of  two  Juftices  in  the  fame  Manner. 
And  it  fliould  be  "  Mary." 

The  Short  of  the  Cafe  is,  That  Mary  Coiffeau  the  Pauper,  who 
was  born  in  St.  Matthew's  Bethnal  Green,  of  a  Father  fettled  in  St. 
Leonard's  Shoreditch,  became  the  Wife  of  Abraham  Coiffeau,  born 
in  St.  Matthew's  Bethnal  Green  •  but  -Son  of  a  Father  who  bad  no 
Settlement  at  all,  and  of  a  Mother  ftated  to  have  been  born  in  St. 
Katharine's :  And  the  Children  are  the  Children  of  the  faid  Abra- 
ham Coiffeau  by  this  Mary  Coiffeau.  The  Queftion  was  "  Whe- 
■"  ther  Mary  and  her  Children  are  fettled  in  St.  Katharine's,  or  not." 
4  '  The 
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The  Objection  which  had  been  taken  to  the  Order  of  SefTions, 
by  Mr.  Stoioe,  upon  moving  to  quafh  it,  was,  "  That  the  Settle- 
'*  ment  of  the  Anceftor  (hall  here  take  Place  of  the  Settlement  by 
"  Birth :  And  He  treated  this  as  a  Derivative  Settlement. 

Mr.  Serj.  Hayward  and  Mr.  Gould  (for  the  Precinct  of  St.  Katha- 
rine) (hewed  Caufe  againft  quafhing  the  Order  of  SefTions. 

They  argued  that  the  accidental  Settlement  (that  is,  the  Settle- 
ment by  Birth)  of  the  Child  itfelf  ought  clearly  to  take  Place  of  the 
accidental  Settlement  of  the  Grandmother  or  any  other  Ancejlor. 

Settlements  were  never  yet  carried  higher,  they  faid,  than  to  the 
immediate  Parent.  And  till  the  Cafe  of  Ever/ley  Blackwater  v. 
St.  Giles's  Reading,  (2  Ld.  Raym.  1332.  and  1  Strange  580.  S.  C. 
H.  10  G.  2.  B.  R.)  a  Child  could  not  be  removed  even  to  his  own 
Father's  Settlement,  after  the  Death  of  the  Father.  But  if  it  be 
•carried  higher  than  the  immediate  Parent,  where  (hall  the  Line  be 
.drawn  ?  The  Confufion  would  be  infinite. 

The  Place  of  *  Birth  is  not  the  Settlement  of  any  legitimate* V-tSaik. 
Child  ;  but  only  of  zn  illegitimate  One.     And  here,  the  Settlement  \ 'fcJ^tw 
of  this  Grandmother  is  only  prefumed,  from  it's  being  the  Place  of  Milton,  Tr. 
her  Birth,  to  be  the  Place  of  her  Settlement.  l  An- B- R- 

Whereas  Mary  Coiffeau  had  zn  acquired  Settlement  in  St.  Leonard 
Sl-xtreditch,  by.  her  Father  Serving  his  Apprentice/hip  there. 

Here  is  no  Settlement  in  St.  Katharine's,  either  acquired  or  .deri- 

vative. 

Mr.  Norton  and  Mr.  Stowe  contra. 

All  Settlements  are  equal.;  whether  by  Birth,  or  acquired. 

There  is  no  Limitation,  as  to  Settlements. 

Birth,  though  prima  facie  a  Settlement,  is  not  a  Settlement  for 
a  legitimate  Child,  where  the  Settlement  of  the  Parent  can  be 
fhewn :  It  is  only  fo,  till  a  better  appears  j  as  the  Cafe  of  Ever/ley 
Blackwater  proves. 

The  Child's  Settlement  mail  relate  to  what  was  the  Father's  at 
the  Time  when  the  Son  left  his  Father's  Family  j  And  fhall  not 
follow  the  Settlement  of  it's  Mother,  if  the  Settlement  of  it's  Father 
can  be  found. 

But 
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But  Abraham  Coiffeau,  the  Father,  had  no  Settlement  at  all  j  nor 
his  Father,  Ifaac  Coiffeau.  It  was  neceflary  therefore  to  have  Re- 
courfe  to  Abraham  Coiffeau' s Another's  Settlement;  which  is  fuffi- 
ciently  ftated  to  be  in  St.  Katharine's  where  She  was  born  j  As 
Nothing  to  the  contrary  appears \:  For  Birth  is  a  Settlement,  prima 
facie. 

The  Settlement  of  Mary  Coiffeau,  Daughter  of  Peter  "Dormer \ 
is  loft  in  her  Hujband's  Settlement  :  and  his  Settlement,  as  Son  of  his 
Mother,  is  found  to  be  in  the  Precinft  of  St.  Katharine's.  So  that 
her  Father's  Settlement  is  out  of  the  Cafe. 

Lord  Mansfield — There  is  no  Difference  between  an  acquired 
and  a  derivative  Settlement. 

The  Father's  Settlement  is  the  Settlement  of  the  Children. 

The.  Father  was,  here,  the  Son  of  a  Foreigner  who  never  gained 
any  Settlement,  and  of  Elizabeth  Taylor,  who  was  born  in  St.  Ka- 
tharine's. 

Upon  this  Order,  as  ftated,  it  mufl  be  taken  that  St.  Katharine's, 
where  Eliz-.  Taylor  was  born,  was  the  Place  of  her  Settlement.  .Con- 
iequently,  Abraham  Coiffeau  her  Son  was  legally  fettled  there. 

Mr.  Juft.  DenisOn  was  clear  in  thislaft  Point, — That  it  mufl  be 
taken  upon  this  Order  ftating  Eliz.  Taylor  "  to  have  been  born  in. 
"  St.  Katharines,"  that  She  was  fettled  there. 

And  He  faw  no  Reafon  for  any  Distinction  between  deriving  a 
Settlement  from  an  immediate  Father,  or  from  a  Grandfather. 

Mr.  Juft.  Foster  concurred — It  is  a  common  Cafe,  that  if  the 
Father's,  Settlement  cannot  be  found,  You  go  back  to  the  Grand- 
father's. 

Mary  Coiffeau' %  Settlement  is  out  of  the  Cafe  j  For  her  Settlement 
was  that  of  her  Hujband. 

There  is  no  DiftinbTion  between  an  acquired  Settlement  and  a  deri- 
vative One:  All  Paupers  muft  be  fent  to  fome  Place  or  other,  to 
accomplish  the  End  of  the  Acts  relating  to  the  Settlements  of  poor 
Perfons. 

Mr.  Juft.  Wilmot  was  clear  in  this  Cafe,  if  it  muft  be  taken 
for  granted  "  That  Eliz.  Taylor  muft  be  considered  upon  this  Order, 

as 
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as  fettled  where  She  was  born:  Of  which  lie  (aid  He  had  Tome 
Doubt  at  firit ;  but  was  now  clear  "  tkat  it  ought  to  be  lb  taken." 

The  Children  are  always  to  follow  the  Settlement  of  their  Father, 
if  it  can  be  known  :  And  if  it  can  be  known,  then  the  Mother's  Set- 
dement  is  quite  out  of  the  Cafe. 

Birth  gives  even  a  legitimate  Child  a  'Settlement,  //the  Parents  of 
it  had  none. 

Abraham  Coifeau's  Settlement  mud  follow  the  Settlement  of  his 
Father,  {/"his  Father  had  any  :  But  it  could  not  follow  his  Father's 
Settlement  in  the  prefent  Cafe ;  becaufe  his  Father  had  none.  But 
his  Mother  had  One,  (in  St.  Katharine's.)  Therefore,  as  his  Fa- 
ther had  none  at  all,  (being  a  French-man  who  had  never  gained  any,) 
his  Settlement  was  in  St.  Katharine's,  where  his  Mother  was  fettled. 

There  is  no  Merit  in  a  Settlement :  It  depends  upon  pofitive 
Law.  Therefore  there  is  no  Difference  between  an  acquired,  and 
a  derivative  Settlement. 

And  the  pofitive  Law  in  thefe  Cafes  of  Settlements,  is  "  That  the 
"  Child's  Settlement  follows  that  of  it's  Father,  if  the  Father's  can 
"  be  found;  and  that  no  Recourfe  (hall  be  had  to  the  Mother's  Set- 
M  tlement,  //'// that  of  the  Father  can  be  traced  no  further." 

But  in  the  prefent  Cafe,  Abraham's  Father  had  none ;  And  there- 
fore his  Mother's  was  to  be  inquired  into.  And  accordingly,  the 
Settlement  of  Abraham  Coiffeau  is  traced  up  to  his  Mother  Eliz. 
^Taylor's  Settlement  in  St.  Katharine's :  Which  is  therefore  the  Set- 
tlement of  Abraham's  Wife  and  Children. 

Per  Cur.  unanimoufly, 

Order  of  Sessions  quashed: 
Original  Order  affirmed. 


Goodman   ct  al'  verf.   Goodright,   Lcfibe   of  Richard  Tufty  10A 
Williams  and  Annabella  his  Wife. 


59- 


E^RROR  from  the  Grand  Seflions  in  Wales,  upon  a  Judgment 
_j  there  given  for  the  Plaintiff,  in  an  Ejectment  brought  by  Rich- 
ard Williams  and  Annabella  his  Wife,  for  Lands  in  Denbigh/hire ; 
In  which,  the  Jury  had,  upon  the  Trial  of  it  there,  found  a  Spe- 
cial Verdict,  to  the  following  Effect. 

Part  IV.  Vol.  H.  Lll  That 
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That  on  the  4th  of  Auguji  17 14,  Sufannah  Mojlyn  was  feifed  in 
Fee,  of  the  Lands  in  Queftion. 

That  on  the  fame  Day  and  Year,   Articles  of  Agreement  were 
made,  by  Deed  indented,  (which  they  find  in  hcec  verba,)  between 
Edward  Wynn  Dr.  of  Laws,  on  the  firft  Part ;   Margaret  Wynn, 
Mother  of  the  faid  Edward,    on  the  fecond  Part;    the  faid  Su- 
fannah  Mojlyn,  on  the  third  Part ;   and  Elizabeth  Lloyd,    on  the 
fourth   Part;    Reciting  an   intended   Marriage    between   the  faid 
Edward  Wynn  and  Anne  Lloyd  (then   18  Years  of  Age,)   Niece 
of    the    faid   Sufannah    Moftyn    and    Elizabeth  Lloyd:    Whereby 
(amongft  many  other  Covenants  not  at  prefent  material)  The  faid 
Sufannah  Moftyn,  in  Confideration  of  the  faid  Marriage,  covenan- 
ted for  Herfelf  her  Heirs  &c  with  the  faid  Edward  Wynn  and  his 
Heirs,  That  She  would,  on  the  Solemnization  of  the  faid  Marriage, 
at  the  Requejl  of  the  faid  Edward  Wynn  and  Anne  Lloyd  or  either 
of  them  or  either  of  their  Heirs,  at  or  after  such  Time  as  the 
faid  Edward  Wynn  fhonld  fettle  his  Eftate  to  the  Ufes  therein  men- 
tioned, fettle  and  convey  (to  Truftees  therein  named)  All  her  Capi- 
tal Meiluage  &c  &c  (the  Lands  in  Queftion,)   and  all  other  the 
Mefluages  Lands  GVof  Her  the  faid  Sufannah  Moftyn,  or  whereof  or 
wherein  She  had  any  Eftate,  in  the  faid  County  of  Denbigh,  To  hold 
to  them  and  their  Heirs,  To  the  Ufe  of  the  faid  Sufannah  Moftyn,  for 
Life  ;  then  to  the  faid  Truftees,  for  200  Years,  upon  Trufts  there- 
in afternamed;  And  from  and  after  the  Determination  of  that  Eftate, 
then  to  the  Ufe  of  the  faid  Edward  Wynn,  for  Life  ;  Remainder  to 
Truftees  (to  be  nominated  by  Her)  to  preferve  contingent  Remain- 
ders &c  -,  Remainder  to  the  faid  Anne  Lloyd,  for  Life ;  And  after 
the  Deceafe  of  the  faid  Edward  Wynn  and  Ann  Lloyd,    To  fuch 
Ufes  as  are  therein  after  named  ;  Which  Ufes  are  afterwards  decla- 
red to  be  To  the  Ufe  of  the  firft  and  every  other  Son  of  the  Body  of 
the  faid  Edward  on  the  Body  of  the  faid  Anne  to  be  begotten,  and 
the  Heirs  of  the  Body  of  fuch  firft  and  other  Son  lawfully  iffuing, 
according  to  Seniority  of  Age  ;  And  for  Default  of  fuch  Kibe,  To 
the  Ufe  of  the  firft  and  every  other  Daughter  of  the  faid  Edward 
on  the  Body  of  the  faid  Anne  to  be  begotten,  and  the  Heirs,  of  the 
Body  of  fuch  firft  and  every  other  Daughter  lawfully  ifluing,  accord- 
ing to  Seniority  of  Age;  And  for  Default  of  fuch  Ifiue,  To  the  Ufe 
of  the  faid  Sufannah  Moftyn  her  Heirs  and  Afligns  for  ever. 

The  Truft  of  the  Term  of  200  Years  was  declared  to  be  For  the 
raifing  500/.  out  of  the  Rents  or  by  Mortgage  &c ;  to  be  paid  to 
fuch  Perfon  or  Perfons,  and  in  fuch  Manner,  as  the  laid  Sufannah 
Mojlyn,  by  Deed  or  Will,  fhould  direct  or  appoint. 

That  the  Marriage  was  accordingly  folemnized  between  the  faid 
Edward  Wynn  and  Anne  Lloyd. 

2  That 
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That  Sufannah  Moftyn,  after  Making  the  faid  Articles,   viz.  on 
ift  March  1727,  duly  made  and  published  her  laft  Will  &c  :  Where- 
in, reciting  the  faid  Articles  and  the  Provifions  therein  made,  as  to 
her  faid  Eftate  in  the  County  of  Denbigh,  and  appointing  the  500/. 
to  be  raifed,  and  paid  to  her  Executrix,  She  goes  on  thus — "  And 
"  Whereas  the  PremifTes  fo  agreed  to  be  fettled  by  me  as  aforefaid, 
"  from  and  after  the  Death  of  me  the  faid  Sufannah  Moflyn  and  of 
"  the  faid  Edward  IVynn  and  his  Wife  and  in  Default  of  Iffue  of 
"  their  two  Bodies,  are  limited  or  agreed  to  be  Jimited  to  Me  and 
"  my  Heirs  as  aforefaid,  Now  I  do  hereby  give  and  devife  the  faid 
"  Mefluages  Lands  Tenements  and  Hereditaments  and  the  abfolute 
"  Inheritance  thereof,  to  theUfe  and  Behoof  of  the  Heirs  of  the 
**  Body  of  the  said  Anne,  by  any  other  Hujband  lawfully  to 
"  be  begotten ;  And  for  Want  of  fuch  Iflue,  to  the  Ufe  and  Behoof 
"  of  my  Nephew  Charles  Lloyd  of  Drenewith  in  the  County 
"  of  Salop  Efq;  and  of  the  Heirs  of  his  Body  lawfully  'iffuing  ;  And  for 
"  Want  of  fuch  Iflue,  to  the  Ufe  and  Behoof  of  my  Niece  Catha- 
"  rine  Longford  Widow,  and  the  Heirs  of  her  Body  lawfully  if- 
"  fuing  ;  And  for  Want  of  fuch  Iflue,  To  the  Ufe  and  Behoof  of 
"  Elizabeth  now  the  Wife  of  George  Ball,  and  the  Heirs  of  her 
•"  Body  lawfully  ifluing  ;  And  for  Want  of  fuch  Iflue,  To  the  Ufe 
"  and  Behoof  of  Catharine  Long ford  Spinfter,  Youngeft  Daughter 
"  of  the  faid  Catharine  Longford  Widow,  and  the  Heirs  of  her 
*'  Body  lawfully  ifluing ;  And  for  Want  of  fuch  Ifliie,  to  the  Ufe 
"  and  Behoof  of  the  right  Heirs  of  Me  the  faid  Sufannah  Mofyn, 
"  for  ever." 

Sufannah  Moftyn,  after  Making  her  faid  Will,  died  feifed,  on 
12th  March  1728  ;  leaving  the  faid  Anne  Wynn  her  Heir  at  Law. 

Edward  Wynn  and  Anne  his  Wife  entered  ;  and  by  Deeds  of  Leafe 
and  Releafe,  ifl:  and  2d  of  March  1730,  convey  the  Prermfies  to 
make  a  'Tenant  to  the  Praecipe,  in  Order  to  fuffer  a  Common  Recovery  : 
The  Ufes  of  which  Common  Recovery  were  to  be  fuch  as  fhould  be 
declared  by  an  Indenture  to  be  made  by  the  faid  Edward  Wynn  2nd 
Anne  his  Wife. 

A  Common  Recovery  was  accordingly  fuffered,  at  the  Great 
Seflions  at  Wrexham  for  the  County  of  Denbigh :  Wherein  the  faid 
Edward  Wynn  and  Anne  his  Wife  were  vouched  &cl 

And  on  the  29th  of  May  173 1,  by  an  Indenture  of  that  Date, 
the  Ufes  of  the  faid  Recovery  were  declared  to  be,  as  follows,  viz. 
To  the  Ufe  of  the  faid  Edward  Wynn  and  his  Afligns,  for  Life, 
without  Impeachment  of  Wafte  ;  And  after  his  Deceafe,  to  the 
faid  Ann  Wynn  and  her  Afligns,  for  Life,  without  Impeachment  of 

Wafte; 
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Wade  ;  Then  to  Truftees,  to  preferve  &c  ;  Remainder  to  the  firft 
and  every  other  Son  of  the  laid  Edward  Wynn  on  the  Body  of  the 
faid  Anne  to  be  begotten,  and  the  Heirs  of  their  Bodies  refpeclively, 
according  to  Seniority  of  Age ;  And  in  Default  of  fuch  IfTue,  To 
the  firft  and  every  other  Daughter,  in  like  Marnier  ;  And  after  the 
Determination  of  die  feveral  Ufes  before  limited,  To  fuch  Ufes  as 
they  the  faid  Edward  IVynn  and  Anne  his  Wife  fhould,  by  any  joint 
Deed  or  Writing,  limit  and  appoint ;  And  for  want  of  iuoh  Ap- 
pointment To  the  right  Heirs  of  the  faid  Anne,  for  ever* 

The  faid  Anne  afterwards  died,  viz.  on  1 2th  July  1739,  with- 
out Blue  of  her  Body,  leaving her  Heir  at  Law. 

The  faid  Edward  Wynn  continued  in  the  Receipt  of  the  Rents 
and  Profits  till  his  Death  :  Which  happened  on  the  9th  of  June 

1755- 

After  the  Death  of  Sufannah  Mojlyn,  Charles  Lloyd  died  :  He  left 
Jflue,  Annabella,  his  only  Daughter  and  Heir,  then  and  ftill  the 
Wife  of  Richard  Williams. 

Richard  Williams  and  Annabella  intermarried  in  the  Life-time  of 
the  faid  Charles  Lloyd. 

Richard  Williams  and  Annabella  his  Wife,  after  the  feveral 
Deceafes  of  the  faid  Edward  Wynn  and  Anne  his  Wife,  viz.  on 
the  15th  of  June  1755,  made  an  Entry  &c,  and  demifed  &c  to 
Goodright,  who  entered  &c :  And  the  Defendants  below  (claim- 
ing under  the  Heir  at  Law  of  Anne  Wynn)  entered  upon  Goodright t 
and  ejected  him. 

.  ,  But  whether  upon  the  Whole  &c,  They  pray  Advice  of  the 
Court :  And  if  &ct  then  they  find  the  Defendants  below,  guilty 
■&c  j  But  if  &c,  then  they  find  them  not  guilty  &c. 

This  Cafe  was  twice  argued  ;  firft,  in  Trinity  Term  laft ;  and 
again,  in  this  Term  :  And  the  Court  gave  their  Opinion,  upon  the 
next  Paper-Day  after  the  laft  Argument. 

Both  the  Arguments  were  very  diffufed  (efpecially  the  former,) 
and  would  be  too  tedious  to  repeat ;  though  feveral  Nice  Points 
were  difcufled  in  them,  and  the  Reafonings  of  the  Counfel  fup- 
ported  by  a  great  Variety  of  Cafes. 

It  was  difputed,  Whether  Ann  Wynn  took  an  Eftate-Tail  by  Im- 
plication by  her  Aunt's  Will;  (there  being  no  Perfon  in  EJe  named 
in  it,  to  fupport  the  Remainder  to  the  Heirs  of  Ann's  Body  by  a 
4  fecond 
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fecond  Hufband  :)  For  it  was  urged  on  the  Behalf  of  the  Defendant 
in  Error,  "  That  this  was  a  Devife  in  verbis  de  prafenti ;  and  that 
"  the  Law  will  not  fuffer  zprefent  Devife  to  a  Perfon  not  in  being;" 
and  "  that  Charles  Lkyd  confequently  took,  an  immediate  Eftate  in 
"  P°Jfeffion>  as  much  as  if  there  had  been  no  precedent  Devife,  as 
"  this  precedent  One-was  totally  and  abfolutely  void." 

Alfo,  "  Whether  the  Will  is  to  be  taken  as  an  Execution  of  the 
"  Articles  by  Mrs.  Moftyn  4  and  as  a  Difpofition  of  her  Eftate  ac- 
*'  cording  to  her  Covenant." 

Alfo,  "  Whether  Ann's  IJfue  by  a  .fecond  Hujband  was  a  Matter 
,c  that  ought  to  be  laid  quite  out  of  the  Cafe,  in  the  fame  Manner  as 
"  if  there  had  been  no  fuch  Devife  ;"  Since  the  Event  never 
happened.  0 

Alfo,  "  Whether  Charles  Lloyd  could  take  at  all,  by  this  Will :" 
And,  if  He  could,  then  "  in  what  Manner."  For  the  Counfel 
who  argued  on  Behalf  of  the  Plaintiffs  in  Error  infifted  That  He 
could  not  take  either  as  a  prefent  or  as  an  Executory  Devife ;  and 
that  there  was  no  other  Way  by  which  He  could  take  :  But  the 
Counfel  for  the  Defendants  in  Error  endeavoured  to  fhew  that  he 
might  take  either  Way. 

Our.  advis'. 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

This  Cafe,  when  ftript  of  a  great  deal  of  Learning  which  may 
very  well  be  laid  out  of  it,  as  not  being  at  all  effential  to  the  Deter- 
mination of  the  prefent  Queftion,  comes  within  a  very  narrow  Cora- 
pafs. 

■  i 

The  whole  of  the  Cafe  comes  fingly  to  this  Queftion — "  Whe- 
"  ther  Mrs.  Molly n,  the  Teftatrix,  intended  to  give  her  Nephew 
"  -Charles  Lloyd  and  the  Heirs  of  his  Body  the  Remainder  or  Re- 
"  verfion  after  the  Death  of  Herielf  and  of  Dr.  Edward  Wvnn, 
"  and  Anne  his  Wife,  and  of  the  Heirs  of  their  two  Bodies,  and  alfo 
"  of  the  Heirs  of  Anne's  Body  by  any  fecond  Hufband  ;"  Of  "  Whe- 
"  ther  She  meant  to  give  him  an  Eftate  in  Possession."  For  it 
was  admitted,  that  if  She  did  not  intend  to  give  Him  an  Eftate 
in  Pofjejfion,  the  LefTors  of  the  Plaintiff  can  have  no  Title. 

If  this  Devife  is  to  take  Effect  after  the  Death  of  the  Teftatrix 
Mrs.  Moftyn,  and  of  Dr.  Edward  V/ynn,  and  of  Anne  his  Wife,  and 
of  the  Heirs  of  their  two  Bodies,  and  of  the  Heirs  of  her  Body  by 
any  Second  Hufband ;  then  it  can  be  made  good,  only  by  One  of 
thefe  two  Ways ;  viz.  Either  by  Way  of  a  Contingent  Remainder, 
■  Or  b,  y  Way  of  an  Executory  Devife. 

Part  IV.  Vol.  II.  Mmm  Now, 
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Now,  to  make  it  a  contingent  Remainder,  All  the  former  Eftates 
fpecified  in  the  Articles  muft  be  considered  as  being  intended  to  be 
given  and  devifed  by  this  Will:  And  then  it  would  follow,  that  the 
Eftates  would  be  of  One  and  the  fame  Nature  and  Quality,  and  li- 
mited in  One  and  the  fame  Conveyance ;  and  not  by  feveral  diftinct 
Deeds  or  Conveyances. 

And  if  the  fame  Kind  of  Eft  ate  be,  in  the  fame  Will,  limited  to 
Anne  Wynn  for  Life,  and  to  her  Iffue  by  her  firft  Huiband,  it  would 
be  an  Eftate-Tail  executed  in  Anne  Wynn ;  and  She  might  fuffer, 
and  has  -n  fact  fuffered  a  Common  Recovery,  which  will  bar  the 
Remainders. 

But  it  is  not  neceffary  for  Us  to  go  into  the  Queftion  "  Whether 
"  the  Articles  and  the  Will  can  be  tacked  together:"  Becaufe,  if 
a  Devife  of  the  particular  Eftates  expreffed  in  the  Articles  cannot  be 
implied  by  Conftruction  ;  And  fuppofing  the  Devife  "  to  the  Iffue 
"  of  Anne  Wynn  by  any  fecond  Hufband"  to  be  void;  the  Limi- 
tation "  to  Charles  Lloyd  and  the  Heirs  of  his  Body,"  can  not 
be  cofidered  as  a  Contingent  Remainder. 

And  if  it  were  to  be  confidered  as  an  Executory  Devife,  then,  not 
being  to  take  place  till  after  an  indefinite  Failure  of  Iffue  of  the  Body 
of  Anne  Wynn,  it  is  too  remote.  And  if  it  was  too  remote  in  it's 
Creation,  the  Event  cannot  vary  the  Conftruction :  So  that  her 
actually  dying  without  Iffue  can  make  no  Difference. 

Therefore,  either  Way,  'tis  clear  that  the  Leffor  of  the  Plaintiff 
below  had  no  Title,  unlefs  it  is  a  present  Devife  "  to  Charles  Lloyd 
"  and  the  Heirs  of  his  Body." 

And  therefore  the  Counfel  for  the  Defendant  in  Error  very  judi- 
cioufly  laboured  to  prove  that  Mrs.  Moftyn  meant,  in  this  Devife  "  to 
"  Him  and  the  Heirs  of  his  Body,"  to  devife  the  Eftate  to  him 
immediately.  This,  they  found  themfelves  obliged  to  infift 
upon,  and  to  endeavour  to  maintain. 

But  neither  the  Words,  nor  the  Nature  of  the  Provifion  Mrs.  Mo- 
Jlyn  was  making,  will  admit  of  this  Conftruction.  For  the  Words 
do  by  no  Means  import  any  fuch  Thing,  or  any  Thing  like  it ;  but 
quite  the  reverie.  And  it  can  never  be  imagined  to  be  her  Inten- 
tion to  exclude  all  the  Iffue  of  her  favourite  Niece  Anne  Wynn,  in 
order  to  prefer  Charles  Lloyd  and  his  Iffue  :  Indeed,  the  direct  con- 
trary plainly  appears. 

It 
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It  is  a  future  Devife,  to  take  Place  after  an  indefinite  Failure  of 
Iflue  of  the  Body  of  a  former  Devifee :  Which  far  exceeds  the  al- 
lowed Compafs  of  a  Life  or  Lives  in  being,  and  2 1  Years  after  ; 
(Which  is  the  Line  now  drawn,  and  very  fenfibly  and  rightly 
drawn.) 

The  Articles  can  not  be  confidered  as  executed  :  They  are  only 
a  Covenant  "  That  She  will,  on  the  Solemnization  of  the  Marriage, 
"  at  the  Requejl  of  Edward  Wynn  and  Anne,  at  or  after  fucb 
"  Time  as  Edward  Wynn  mould  fettle  his  Eftate  &c,  fettle  and  con- 
"  vey  hers."  The  Will  does  not  profefs  to  be  an  Execution  of 
them  j  Nor  does  it  mention  any  Truftees  to  preferve  Contingent 
Remainders  agreeable  to  the  Articles. 

But  if  the  Will  was  an  Execution  of  the  Articles,  then  Anne 
Wynn  was  Tenant  in  Tail,  and  might  fuffer  the  Recovery.  If  She 
took  Nothing  under  the  Will,  She  is  Heir  at  Law  to  Mrs.  Moflyn. 
And  the  Leffor  of  the  Plaintiff  has  no  Title. 

Therefore  this  Judgment  muft  be  reversed. 


A 


Hurft  and  Another  verf,  Earl  of  Winchelfea  et  al\ 
Special  Cafe,  out  of  the  Court  of  Chancery. 


Cafe — Thomas  Herbert  Efq;  being  feifed  in  Fee  of  the  Premiffes  in 
Queftion,  made  his  laft  Will  and  Teftament  in  Writing  &c,  bear- 
ing Date  the  17th  of  OBober  1734,  in  thefe  Words — "  I  give  and 
"  bequeath  to  my  dear  and  beloved  Wife  Elizabeth  Herbert  (after 
"  Payment  of  my  juft  Debts)  All  my  Money,  Plate,  Jewels,  Houf- 
"  hold-Goods  and  Furniture  wherefoever,  and  all  my  Goods,  Chat- 
"  tels  and  perfonal  Eftate,  real  or  perfonal,  whatfoever  and  where- 
"  foever,  that  fhall  be  in  my  Poffeffion,  or  I  fhall  be  any  ways  in- 
"  titled  to  at  the  Time  of  my  Deceafe." 

"  And  I  further  give  devife  and  bequeath  to  my  faid  dear  Wife  and 
"  her  Heirs  such  Part  of  all  my  real  Eftate,  that  I  have  any  Pow- 
"  er  to  difpofe  of  by  this  my  Will.  And  I  further  give  devife  and 
"  bequeath  to  my  faid  Wife,  out  of  the  remaining  Part  of  my 
"  faid  Real  Eftate,  for  her  better  Support  and  Maintainance  till  my 
"  Son  Thomas  attain  the  Age  of  21  Tears,  the  Sum  of  400/.  a  Year. 
"  And  my  Will  is  that  the  feveral  Bequefts  and  Devifes  to  my  faid 
"  Wife  as  aforefaid,  fhall  not  nor  are  intended  to  prejudice  my  faid 
"  Wife  in  her  Thirds  or  Dower  out  of  my  laid  Real  Eftate." 

I  And 
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And  He  appointed  Her  Sole  Executrix  of  his  Will. 

On  the  15th  Day  of  March  1736,  the  Teftator  died  fo  feifed; 
and  left  the  faid  Elizabeth  his  Widow  ;  and  Thomas  Herbert  (his 
only  Child  by  Her)  his  Heir  at  Law. 

Elizabeth  Herbert  entered  upon,  and  enjoyed  the  Real  Eftates ; 
and  on  29th  April  1739,  intermarried  with  John  Powell  Efq;  (her 
*Thefe  Deeds  fecond  Hufband.)  And  previous  thereto,  by  *  Indentures  dated, 
arefetoutat  refpeclively,  on  24th  and  25th  April  1739,  She,  by  Leafe  and 
'yJJ  Jh.e  Releafe,  conveyed  the  Premifles  in  Queftion  to  Truftees  &c,  to  the 
Bu'thbb  the  following  Ufes ;  viz.  of  Herfelf  and  her  Affigns  for  Life,  without 
Subftance  of  Impeachment  of  Wafte ;  then  to  the  Ufe  of  the  Earls  of  Hertford  and 
lhem-  Wincheljea  and  their  Heirs  &c,  for  200  Years  upon  Trufts  fince  de- 

termined,  and  fubjecT:  to  the  Trufts  aforefaid ;    Remainder  to  the 
faid  Thomas  Herbert  her  Son  and  his  Afhgns  for  Life,  without  Im- 
peachment of  Wafte  ;  then  to  Truftees  to  preferve  contingent  Re- 
t  This  is  alfo  mainders  ;    Remainder  in  f  Tail,  to  the  faid  Thomas  Herbert  the 
let  out  at  large  Son,  (viz.  Remainder  to  the  f  firft  and  every  other  Son  and  Sons 

Fotm    FiTthe  °f  ^e  B°dy  °f  tlie  faid  <Thomas  Herbert  in  Tail  Male  5    and  in  Default 

ifa^'i!  '  &c,  to  the  Ufe  and  Behoof  of  the  Heirs  of  his  Body  generally;) 
And  in  Default  of  fuch  IiTue,  to  fuch  Ufes  and  to  the  Ufe  and  Be- 
hoof of  fuch  Perfon  or  Perfons,  and  for  fuch  Eftates  Intents  and  Pur- 
pofes,  as  She  the  faid  Elizabeth  Herbert,  by  any  Deed  or  Deeds  to 
be  by  Her  duly  executed  in  the  Prefence  of  two  or  more  Witnefies ; 
or  by  her  I  aft  Will  in  Writing,  or  any  Writing  purporting  to  be  her 
Will,  figned  and  publifhed  in  the  Prefence  of  three  or  more  cre- 
dible Witneffes,  whether  Covert  or  Sole,  and  notwithftanding  her 
Coverture,  fhould  limit  or  appoint ;  And  for  Want  of  fuch  Limi- 
tation or  Appointment,  to  the  Ufe  and  Behoof  of  the  faid  Eliza- 
beth Herbert  her  Heirs  and  Affigns  for  ever. 

She  died  on  the  8th  of  July  1739,  in  the  Life-time  of  her  Huf- 
band John  Powell ;  Leaving  the  faid  Thomas  Herbert,  the  Son,  her 
only  Child  and  Heir  at  Law,  being  alfo  only  Child  and  Heir  at 
Law  of  the  faid  Thomas  Herbert  deceafed,  her  firft  Hufband. 

Before  her  Death,  viz.  on  8th  May  1739,  She,  in  the  Prefence 
cf  3  credible  Witneffes,  and  as  the  Law  requires  for  the  Difpofition 
of  Real  Eftates,  duly  made  and  executed  her  laft  Will,  or  a  Wri- 
ting purporting  to  be  her  Will,  which  was  figned  fealed  published 
and  declared  by  Her  as  and  for  her  laft  Will ;  Whereby  She  gave 
feveral  Legacies  to  the  faid  John  Powell  her  Huiband,  and  Others  : 
*  The  whole  And  She  *'  alfo  gave  and  devifed  thereby  as  follows,  viz.  "  I  give 
will  is  fetout  (<  to  my  dearly  beloved  Son  Thomas  Herbert  and  his  Heirs  and  Af- 
IhJ'cik.  "   "  figns  for  ever  All  my  real  and  perfonal  Eftate,  Plate,  Jewels, 
"  &c  &c,  and  all  my  Writings  &c ;  but  firft  fubjecl  to  the  Pay- 
2  "  ment 
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**  merit  of  my  Debts,  Funeral  Expences,  and  Legacies,  and  Ser- 
•"  vants  Wages,'  and  All  other  Debts,"  (which  She  thereby  charges 
upon  it.)  And  She  made  her  faid  Son  Thomas  Herbert,  and  the 
Earl  of  Hertford,  her  Executors,  and  gave  the  Earl  of  Hertford  full 
Power  to  act  as  Guardian  for  her  faid  Son.  On  her  Death,  The 
Earl,  as  Guardian  to  her  Son,  and  for  his  Ufe  and  Benefit,  entered, 
and  received  the  Rents  and  Profits  to  the  Time  of  the  Death  of  the 
faid  Thomas  Herbert  the  Son. 

On  the  25th  of- February  1739,  Thomas  Herbert  the  Son  died, 
an  Infant,  Inteftate,  without  Ilfue,  and  unmarried ;  leaving  Roger 
Powell  Efq;  his  Heir  ex  parte  Patris  j  and  Lucy  Allen,  Widow, 
his  Heir  ex  parte  Matris. 

On  the  Death  of  the  faid  Thomas  Herbert  the  Son,  Roger  Powell 
entered,  and  received  the  Rents  and  Profits  during  his  Life.  But 
on  9th  June  1741,  Lucy  Allen  filed  her  Bill  againft  the  faid  Roger 
Powell  and  Others,  praying  to  be  let  into  PofTeffion  :  And,  She 
afterwards  dying,  Edward  Hurfl  (the  Father  of  the  prefent  Plain- 
tiffs) as  her  Reprefentative,  exhibited  his  Bill  of  Revivor  and  Sup- 
plement. Several  Abatements  of  the  Suit  having  fince  happened, 
Bills  of  Revivor  and  Supplement  were  duly  filed.  And  the  prefent 
Plaintiffs,  William  H.  and  Edward  H.  now  claim  the  faid  Eftates 
under  the  faid  Lucy  Allen,  as  She  was  Heir  to  the  faid  T.  H  the 
Son  ex  parte  materna  :  And  the  prefent  Defendants  Thomas  Morgan^ 
Cape!  Hanbury  and  William  Powell  now  claim  the  fame  under  the 
faid  Roger  Powell  now  deceafed,  as  He  was  Heir  to  the  faid  T.  H. 
the  Son  ex  parte  paterna. 

The  Original  Caufe  was  heard  on  the  10th  of  May  1755,  before 
Ld.  Hardwicke ;  who  directed  a  Cafe  to  be  made,  and  thefe  Two 
Queftions  to  be  ftated  for  the  Opinion  of  this  Court :  viz. 

1  ft  Queftion — <c  Whether  by  the  Will  of  Thomas  Herbert,  the 
"  Father,  (Hufband  of  Elizabeth  Herbert,  afterwards  Ptwcll,)  the 
"  Eftate  in  queftion,  (the  Real  Eftate  of  the  faid  Thomas  Habert,) 
*'  pafled  to  the  faid  Elizabeth  in  Fee." 

2d  Queftion — "  Whether  it  defcended,  upon  the  Death  of  Thc- 
"  mas  Herbert,  the  Son,  to  his  Heirs  ex  paite  Pat.erna  ;  or  to 
"  his  Heirs  ex  parte  materna." 

The  Suit  afterwards  abating  by  the  Death  of  E.  H.  Father  to  the 
prefent  Plaintiffs,  they  revived  it.  On  2jth  January  1758,  The 
Caufe  came  on  to  be  heard  before  the  Lord  Keeper  :  Who  ordered 
*'  That  the  faid  former  Order  on  Hearing  fhould  be  carried  into 
"  Execution  in  like  Manner  as  if  Edward  Hurjl  had  been  Living. 
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This  Cafe  was  twice  argued  in  this  Court.  It  was  firft  argued 
{very  learnedly  and  .elaborately)  by  Mr.  Sewe/l  for  the  Plaintiffs 
(claiming  under  Lucy  Allen  the  Maternal  Heir,)  and  Mr.  Torke, 
Solicitor  General,  for  the  Defendants  (claiming  under  Roger  Powell 
the  Paternal  Heir;  on  Tuefaay  6th  February  1759.  The  fecond 
Argument  was  by  Mr.  Norton  for  the  Plaintiffs,  and  Mr.  Perrott 
for  the  Defendants,  on  the  13th  and  20th  of  November  1759. 

On  27th  November  1759,  The  Judges  of  this  Court  certified 
their  Opinion,  as  follows — 

Having  heard  Counfel  on  both  Sides,  and  confidered  of  this  Cafe, 
We  are  of  Opinion  That  the  Eftate  in  queftian  in  this  Caufe  pajjed 
by  the  Will  of  Thomas  Herbert  the  Father,  to  the  faid  Elizabeth  in 
Fee.  We  are  alfo  of  Opinion  That  Thomas  Herbert  the  Son  did 
not  take  the  faid  Eftate,  from  his  Mother,  by  Purchafe,  but  by 
Descent:  Confequently,  upon  his  Death,  it  defcended  to  his 
Heir  ex  parte  matekna. 

Mansfield.         T.  Denifon.         M.  Fojler.         E.  TVilmot. 


Lord  Keeper  Henley  having  afterwards  decreed  accordingly, 
The  Defendants  appealed  to  the  Houfe  of  Lords.     But  before  Hear- 
ing, it  was  compromifed,  by  a  Compofition  as  to  the  retrofpective 
Account  of  the  Profits  of  the  Eftate  ;  but  that  the  Decree  fhould 
fland,  with  regard  to  the  Eftate  itfelfi 


A 


Luke  et  al'  verf.  Lyde. 

Special  Cafe  from  the  laft  Devon/hire  Affizes ;  referved  by  Ld. 
Mansfield,  who  went  that  Circuit,  laft  Summer. 


The  Defendant  Lyde  fhipped  a  Cargo  of  1501  Quintals  of  Fifh, 
at  the  Port  of  St.  John's  in  Newfoundland,  on  Board  the  Ship  Sarah 
belonging  to  the  Plaintiffs,  to  be  carried  to  Lijbon.  The  Plain- 
tiffs were  to  be  paid  Freight,  at  the  Rate  of  Two  Shillings  per 
Quintal.  The  Original  Price  of  the  faid  Cargo  was,  at  Newfound- 
land, Ten  Shillings  and  Six  pence  Sterling  per  Quintal. 

The  Plaintiffs  had  alfo,  on  Board  the  faid  Sarah,  a  Cargo  of  945 
Quintals  of  Fifh,  which  was  their  own  Property. 

The  Ship  failed  from  the  Port  of  St.  John's,  on  27th  November 
ij$6;  and  had  proceeded  17  Days  on  her  Voyage;  and  was  ta- 

4  KEN 
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ken  on  the  14th  of  December  following,  within  4  Days  Sail  of  Lif- 
ben,  by  a  French  Ship.  And  the  Captain,  the  other  Officers,  and 
all  the  Crew  (Except  One  Man  and  a  Boy)  were  taken  out  of  the 
Sarah,  and  put  on  Board  the  French  Ship.  The  Ship  Sarah  was 
retaken  on  the  17th  of  the  fame  December  1756,  by  an  Englijh 
Privateer;  and  on  the  29th  of  December  1756,  brought  into  the 
Port  of  Biddeford  in  Devonfoire. 

The  Plaintiffs,  having  infured  the  Ship  and  their  Part  of  the 
Cargo,  abandoned  the  fame  to  the  Injurers.  But  the  Freight,  which 
the  Owners  were  intitled  to,  was  not  infured. 

The  Defendant  had  his  Goods,  of  the  Recaptors,  and  paid  them 
5 s.  per  Quintal  Salvage,  at  the  Rate  of  10  s.  per  Quintal  Value. 

1  The  FMh  could  not  be  fold  at  all,  at  Biddeford,  nor  at  any  other 
Port  in  England,  for  more  than  10^.  per  Quintal,  clear  of  all  Char- 
ges and  Expences  in  bringing  them  to  fuch  Port.  And  the  mod 
beneficial  Market  (in  the  Apprehenfion  of  every  Perfon)  for  difpo- 
fing  of  the  faid  Cargo  of  Fifii,  was  at  Bilboa  in  Spain-,  to  which 
Place  the  Defendant  fent  it  in  the  March  following  :  And  there  was 
no  Delay  in  the  Defendant  in  fending  the  faid  Cargo  thither.  And 
it  was  fold  there  for  §s.  6d.  per  Quintal;  clear  of  the  Freight  thi- 
ther, and  of  all  Expences  attending  the  Sale  there. 

The  Freight  from  Biddeford  to  Lifbon,  is  higher  than  from  New- 
foundland to  Lifbon, 

From  the  Time  of  the  Capture,  the  whole  Way  that  the  Ship 
was  afterwards  carried,  was  out  of  the  Courfe  of  her  Voyage  to 
Lifbon. 

The  Queftion  was  "  Whether  the  Plaintiffs  are  intitled  to  Any 
*c  and  what  Freight  ;  And  at  what  Rate,  and  fubject  to  what 
"  Deduction." 

Mr.  Huffey,  for  the  Plaintiffs,  obferved  (by  Way  of  Preface) 
That  the  Right  of  the  Owners  of  the  Ship  was  not  fo  devefted  by 
the  Capture,  as  to  preclude  them  from  bringing  their  Action  for  the 
Freight. 

If  the  Capture  made  any  Alteration,  the  Recapture  put  every 
Thing  in  Jlatu  quo. 

When  the  Ship  came  into  Biddeford,  there  was  a  total  Incapacity 
and  Inability  in  the  Ship  to  proceed  on  the  Voyage.  And  there  was 
an  Abandoning  by  the  Owners,  and  Acceptance  by  the  Infurers. 

This 
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This  Inability  to  proceed  was  involuntary,  and  accidental;  without 
any  Fault  of  the  Owners,  Mafter,  or  Mariners. 

There  was  no  Intention  to  carry  the  Goods  to  Lijbon  :  The  De- 
fendant the  Owner  of  the  Fifh,  confidered  Bilboa  as  the  better  Mar- 
ket for  it ;  and  accordingly  fent  them  thither,  and  fold  them  there. 

After  premifing  this,  He  made  two  Queftions : 

1  ft  Queftion — Whether  any  Freight  at  all,  is  due  to  the  Plain- 
tiffs. 

2d  Queftion — If  any,  then  what  Freight  is  due. 

Firft — He  alledged  it  to  be  the  Rule  of  the  Maritime  Law, 
"  That  Freight  is  due,  unlefs  there  be  fome  Fault  in  the  Owners  or 
*c  Mafter."  If  there  be  no  Fault  in  the  Owners  or  Mafter,  the 
Freight  muft  be  paid,  either  in  toto,  or  pro  rata. 

Mclloy  263.  lays  down  the  Rule,  that  where  the  Difability  of  the 
Ship  is  inevitable,  or  accidental,  without  Fault  of  the  Owners  or 
Mafter,  Freight  is  due  ;  if  the  Mafter  will  either  mend  his  Ship,  or 
freight  another.  But  if  the  Merchant  will  not  agree  to  that,  then 
Freight  is  due  for  fo  much  as  the  Ship  hath  earned.     Lib.  z.  c.  4. 

§4- 

The  Shipwreck  of  the  Ship  does  not  dijfohe  the  Contradt,  where 
any  Goods  are  faved  :  The  Owners  are  intitled  to  their  Freight.  It 
is  fo  far  from  diffolving  the  Contract,  that  it  gives  the  Mafter  his 
Elcclion,  whether  to  provide  another  Ship,  or  not. 

'"  In  the  prefent  Cafe,  there  is  nothing  to  prevent  Freight  being  due. 
Freight  became  due  from  and  upon  the  Freighters  taking  the  Goods 
into  their  Poffeffion  ;  and  continued  due,  by  the  Defendants  not 
totally  abandoning  them. 

Second  Queftion — What  Freight  is  due  to  the  Plaintiffs. 

He  infifted  on  the  Whole.  All  the  Goods  were  delivered.  The 
Money  paid  for  Salvage  will  not  leffen  it :  For  they  muft  have  paid 
that,  otherwife.  The  Deviation  will  not  leffen  it :  For  that  was  not 
voluntary. 

The  Privateer  who  retook  this  Ship,  was  intitled  only  to  f  Part 
for  Salvage  :  For  it  was  not  96  Hours  under  Detention.  There- 
fore, if  more  was  paid,  it  was  too  much. 

2  Lord 


Michaelmas  Term  33  Geo.  2.  885 


Lord  Mansfield — It  was  compounded  at  half :  And  upon  this 
Cafe,  We  muft  take  that  Proportion  to  be  right. 

Mr.  Hujfey  cited,  as  a  Foundation  of  his  Argument,  the  Cafe  of 
Lutividge  and  How  v.  Grey  et  a/,'  heard  on  the  22d  of  February 
1733,  in  the  Houfe  of  Lords. 

Lord  Mansfield — The  Houfe  of  Lords  determined  upon  thefe 
Reafons  (delivered  by  the  Lord  Chancellor  Talbot,)  "  That  the 
"  whole  Freight  was  due  upon  the  Goods  fent  to  Briflol;  becaufe 
"  the  Majler  offered  a  Ship  to  carry  the  Goods  to  Gldfgow,  which 
"  was  the  Port  of  Delivery:  But  as  the  Mafter  declined  carrying 
"  the  other  Goods  to  Glafgow  (the  Port  of  their  Delivery;)  They 
"  determined  that  as  to  them,  he  ought  to  be  paid  only  pro  rata, 
"  viz,  as  much  as  was  proportionable  to  his  Carrying  them  to 
"  Tmglxtll,  the  Place  where  the  Accident  happened."  And  this 
was  all  agreeable  to  the  Maritime  Law. 

Mr.  Hujfey — It  appears  by  that  Cafe,  that  the  Contract  is  not 
diffolved  by  the  involuntary  Accident ;  that  the  Mafter  had  his  Elec- 
tion to. carry  them  to  the  Port  of  Delivery  in  another  Ship  ;  and  that 
if  he  did  not,  he  fhall  yet  be  paid  pro  rata  itineris  to  the  Place  where 
the  Accident  happened. 

But,  at  leaft,  Something  is  due ;  Efpecially,  as  the  Goods  were 
carried  to  a  beneficial  Market. 

Mr.  Gould,  for  the  Defendant,  Mr.  Lyde. 

Upon  computing  the  Account  of  the  Prime  Coft  and  Produce  of 
thefe  Goods,  as  fiated  in  this  Cafe,  it  appears  that  Mr.  Lyde  has  not 
Javed  a  Farthing. 

As  to  the  Property  not  being  devejled — The  Plaintiffs  have  aban- 
doned the  Ship,  and  given  it  up  ablblutely,  to  their  Infurers ;  and 
never  provided  any  other  to  carry  the  Fifh  to  Lijbon.     He  men- 
tioned the  Cafe  of  *  Gofs  v.  Withers  M.  1758,  32  G.  2.  B.  R.  to  *  ^.^683 
{hew  that  they  were  not  obliged  to  abandon  the  Ship.  w  98, 

The  Plaintiffs  have  no  Pretence  of  Satisfaction.  Though  the 
Mariners  of  this  Ship  were  taken  out  by  the  Enemy,  Yet  other 
Mariners  might  have  been  procured.  Therefore  there  was  not  a 
total  Inability  to  proceed. 

The  Plaintiffs  received  their  whole  Infurance  upon  the  Ship,  and 

;upon  their  Part  of  the  Goods.     And  they  never  offered  nor  meant 
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to  furnifh  another  Ship,  to  carry  the  Fiflo  to  Lijbon :  They  had  even 
given  up  their  own  Cargo. 

The  Value  of  the  Fifh  depended  upon  its  being  carried  to  Lif- 
bon,  to  be  there  againfl  the  Lent  Seafon. 

Malines  Lex  Mercatoria,  fo.  98  &  21.  par.  5.    (tranfcribed  by 
*  'Tis  §•$•     Molloy,  V.  lib.  2.  c  4.  .§  4.  *)  fays,  <c  If  the  Matter  of  the  Ship, 
*55.  incite'  "  after  his  Ship  is  become  difabled  (without  his  Fault)  will  either 
6th  Edition.    "  mend  it,  or  freight  another,  to  carry  the  Goods  to  the  deftined 
"  Port."     And  in  this  Cafe,  he  will  be  intitled  to  freight  in  toto. 
cc  But  if  the  Freighter  difagrees  to  the  Matter's  Carrying  them  in 
"  another  Ship,  the  Matter  {hall  receive  his  Freight,  in  Proportion 
"  to  what  he  has  already  carried."     This  relates  to  Accidents  inevi- 
table, and  without  any  Fault  of  the  Matter. 

f  7th  Edit.        Molloy  259  -f  puts  the  fame  Cafe,  of  a  Ship  taken  by  the  Efiemy, 
l7"-  and  retaken,  and  not  otherwife  incapacitated;  and  fays  that  after 

Rettitution,  She  may  proceed  ;  And  the  entire  Freight  will  become 
||  v.  ub.  2.   due.  (I 

e.  4.  $  13. 

6th  Edk.  °         And  the  Cafe  of  Lutwidge  and  How  v.  Gray  et  al'  falls  in  with 
this  Rule,  and  goes  upon  the  fame  Principles. 

It  may  perhaps  be  faid  That  the  Freighter  has  not  an  abfolute 
Right  to  demand  his  Goods,  and  carry  them  Him/elf  to  the  deftined 
Port  of  Delivery,  and  abate  a  rateable  Proportion  of  Freight :  But 
the  Matter  has  his  Option,  to  provide  another  Ship,  and  carry  the 
Goods  in  it,  and  receive  the  whole  Freight,  if  he  choofes  to  do  fo. 

But  here,  it  is  the  fame  Thing  as  if  the  Goods  had  been  funk  in 
the  Bottom  of  the  Sea :  The  Freighter  has  totally  loft  his  whole 
Rifque.  It  would  be  hard,  therefore,  if  he  were  liable  to  pay 
Freight  for  it. 

Mr.  Hujfey  in  Reply — Lyde  was  not  a  third  Perfon  ;  but  the 

Contractor  to  pay  the  Freight. 

The  Plaintiffs  Abandoning  the  Ship  to  their  Infurers  could  not 
deftroy  their  Right  to  the  Freight :  For  the  Freight  was  neither  in- 
fured  nor  abandoned. 

Mr.  Gould  fays  "  The  Freight  mufi  be  paid,  and  the  Agreement 
"  performed,  //"the  Matter  provides  another  Ship  to  carry  the  Goods 
"  to  the  deftined  Port ;  but  not  if  he  does  not  do  fo,  but  the  Freigh- 
"  ter  agrees  to  carry  them  Himfelf." 

2  But 
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But  the  Matter,  though  he  may  provide  another  Ship,  is  not,  at 
all  Events,  abfolutely  obliged  to  it :  He  has  his  Option,  And  the 
Cafe  of  Lutwidge  et  a  I'  v.  Gray  et  a  I'  fhews  that  the  Mafter  is  in- 
titled  pro  rata  itineris,  though  he  does  not  proceed  on  his  Voyage  : 
And  there  he  had  an  Allowance  pro  rata-,  though  he  refufed  to 
carry  the  Goods  any  further. 

Lord  Mansfield  faid  That  though  He  was  of  the  fame  Opi- 
nion at  the  Affizes,  as  He  was  now  ;  Yet  He  was  defirous  to  have 
a  Cafe  made  of  it,  in  order  to  fettle  the  Point  more  deliberately, 
folemnly,  and  notorioufly  j  as  it  was  of  fo  exteniive  a  Nature  ;  And 
efpecially,  as  the  Maritime  Law  is  not  the  Law  of  a  particular 
Country,  but  the  general  Law  of  Nations :  "  Non  erit  alia  Lex 
"  Romas,  alia  Athenis ;  alia  nunc,  alia  pofthac  ;  fed  et  apud  om- 
"  nes  gentes  et  omni  tempore,  una  eademque  Lex  obtinebit." 

He  faid,  He  always  leaned,  (even  where  He  had  Himfelf  no 
Doubt,)  to  making  Cafes  for  the  Opinion  of  the  Court  j  Not  only  for 
the  greater  Satisfaction  of  the  Parties  in  the  particular  Caufe,  but  to 
prevent  other  Difputes,  by  making  the  Rules  of  Law  and  the  Ground 
upon  which  they  are  eftablifhed  certain  and  notorious :  But  He  took 
particular  Care  that  this  fhould  not  create  Delay  or  Expence  to  the 
Parties ;  And  therefore  He  always  dictated  the  Cafe  in  Court,  and 
faw  it  figned  by  Counfel,  before  another  Caufe  was  called ;  and  al- 
ways made  it  a  Condition  in  the  Rule,  "  that  it  fhould  be  let  down 
"  to  be  argued  within  the  firft  4  Days  of  the  Term."  Upon  the 
fame  Principle,  the  Motion  "  to  put  o^the  Argument  of  this  Cafe  to 
"  the  next  Term,"  was  refufed  :  And  the  Plaintiff  will  now  have 
his  Judgment  within  a  few  Days  as  foon  as  he  could  have  entered 
it  up  if  no  Cafe  had  been  referved  ;  at  the  Expence  of  a  lingle  Ar- 
gument only  j  And  fome  Rules  of  the  Maritime  Law,  applicable  to 
a  Variety  of  Cafes,  will  be  better  known.  He  faid,  before  He  en- 
tered into  it  particularly,  He  would  lay  down  a  few  Principles ;  viz. 

If  a  freighted  Ship  becomes  accidentally  difabled  on  it's  Voyage 
{without  the  Fault  of  the  Mafter,)  The  Mafter  has  his  Option  of  two- 
Things ;  either  to  refit  it,  (if  that  can  be  done  within  convenient 
Time;)  or  to  hire  another  Ship  to  carry  the  Goods  to  the  Port  of 
Delivery.  If  the  Merchant  difagrees  to  this,  and  will  not  let  hirri 
do  fo,  the  Mafter  will  be  intitled  to  the  whole  Freight  of  the  full 
Voyage.  And  fo  it  was  determined  in  the  Houfe  of  Lords,  in  that 
Cafe  of  Lutwidge  and  How  v.  Gray  et  al'. 

As  to  the  Value  of  the  Goods — It  is  Nothing  to  the  Mafter  of  the 
Ship,  "  whether  the  Goods  are  fpoiled  or  not,"  Provided  the  Freighter 
takes  them :  It  is  enough  if  the  Mafter  has  carried  them ;  For  by 

doing 
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doing  Jo,  he  has  earned  his  Freight.  And  the  Merchant  (hall  be 
obliged  to  take  All  that  are  faved,  or  None :  He  fball  not  take  fome, 
and  abandon  the  rejl ;  and  fo  pick  and  choofe  .what  he  likes,  taking 
that  which  is  not  damaged,  and  leaving  that  which  is  fpoiled  or  da- 
maged. If  he  abandons^//,  he  is  excufed  Freight:  And  he  may 
abandon  all,  though  they  are  not  All  loft.  (I  call  the  Freighter, 
the  Merchant ;  And  the  Other,  the  Mafter,  for  the  clearer  Di- 
ftinction.) 

Now  here  is  a  Capture  without  any  Fault  of  the  Majler ;  And  then 
a  Re-Capture.  The  Merchant  does  not  abandon,  but  takes  the 
Geods ;  and  does  not  require  the  Mafter  to  carry  them  to  Lijbon,  the 
Port  of  Delivery.  Indeed,  the  Mafter  could  not  carry  them  in  the 
fame  Ship;  for  it  was  difabled,  and  was  itfelf  abandoned  to  the  In- 
furers  of  it ;  And  he  would  not  defire  to  find  Another ;  becaufe  the 
Freight  was  higher  from  Biddeford  to  Lijbon  than  from  Newfound- 
land to  Lijbon. 

There  can  be  no  Doubt  but  that  foME  Freight  is  due:  For  the 
Goods  were  not  abandoned  by  the  Freighter ;  but  received  by  him  of 
the  Recaptor. 

The  Queftion  will  be  "  What  Freight T 

The  Anfwer  is  "  A  rateable  Freight :"  i.  e.  pro  rata  itincris. 

If  the  Mafter  has  his  EleSlion  to  provide  another  Ship,  to  carry 
the  Goods  to  the  Port  of  Delivery ;  and  the  Merchant  does  not  even 
defire  him  to  do  fo ;  The  Mafter  is  ftill  intitled  to  a  Proportion,  pro 
rata  of  the  former  Part  of  the  Voyage. 

I  take  the  Proportion  of  the  Salvage  'here,  to  be  half  of  the 
whole  Cargo ;  upon  the  State  of  the  Cafe  as  here  agreed  upon. 
And  it  is  reafonable  That  the  Half  here  paid  to  the  Recaptor, 
mould  be  coniidered  as  lofl.  For  the  Recaptor  was  ?wt  obliged  to 
agree  to  a  Valuation ;  But  he  might  have  had  the  Goods  actually 
fold,  if  he  had  fo  pleafed,  and  taken  half  the  Produce :  And  there- 
fore the  Half  of  them  are  as  much  loft,  as  if  they  remained  in  the 
Enemy's  Hands.  So  that  Half  the  Goods  muft  be  confidered  as 
loft ;  and  Half  as  faved. 

Here,  the  Mafter  had  come  17  Days  of  his  Voyage,  and  was 
within  4  Days  of  the  deftined  Port,  when  the  Accident  happened. 
Therefore  he  ought  to  be  paid  his  Freight  for  \\  Parts  of  the  full 
"Voyage,  for  that  Half  of  the  Cargo  which  was  faved. 

A  I  find 
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I  find  by  the  ancienteft  Laws  in  the  World  (the  Rhodian  Laws,) 
that  the  Mailer  fhall  have  a  rateable  Proportion,  where  he  is  in  no 
Fault  *.     And  Confolato  del  Mere,  a  Spqnijk  Book,  is  alfo  agreeable  *  r  Jj""7, 
thereto.     Ever  fince  the  Laws  of  Oleron,  it  has  been  fettled  thus. 
In  the  Ufages  and  Cuftoms  of  the  Sea,  (a  French  Book.,)  with  Ob- 
fervations  thereon,    The  4th  Article  of  the  Laws   of  Oleron  is, 
"  That  if  a  VefTel  be  rendered  unfit  to  proceed  in  her  Voyage,  and 
"  the  Mariners  fave  as  much  of  the  Lading,  as  poffibly  they  can ; 
"  If  the  Merchants  require  their  Goods  of  the  Mailer,  He  may  de- 
"  liver  them,  if  he  pleafes,  They  paying  the  Freight  in  Proportion 
"  to  the  Part  of  the  Voyage  that  is  performed,  and  the  Coils  of 
"  the  Salvage :  But  if  the  Mafter  can  readily  repair  his  Ship,  He 
"  may  do  it ;  Or  if  he  pleafes,  He  may  freight  another  Ship  to 
"  perform  his  Voyage."     Amongft  the  Obfervations  thereon,  The 
firft  is  "  that  this  Law  does  not  relate  to  a  total  and  entire  lofs,  but 
only  to  Salvage  ;  Or  rather,  not  to  the  Shipwreck,  but  to  the  Dif- 
"  abling  of  a  Ship,  fo  that  She  can  not  proceed  in  her  Voyage  with- 
"  out  refitting :    In  which  Cafe,  the  Merchants  may  have  their  \  rnjim; 
"  Goods  again,  paying  the  Freight,  in  Proportion  to  the  Way  the  A|tiCp."-'- 
"  Ship  made."  f  ctZie?^ 

Ord.  Art.  40. 

The  Obfervation  adds  further — "  That  if  the  Mailer  can,  in  a 
"  little  Time,  refit  his  VefTel  _snd  render  her  fit  to  continue  her 
"  Voyage ;  (that  is,  if  he  can  do  it  in  3  Days  Time  at  the  moil,  ac- 
"  cording  to  the  Hanfe-Town  Laws  ;)  Or  if  he  will  Himielf  take 
"  Freight  for  the  Merchandize,, -aboard  another  Ship  bound  for  the 
"  fame  Port  to  which  He  was  bound,  He  may  do  it :  And,  if  the 
"  Accident  did  not  happen  him  by  any  Fault  of  his,  then  the 
•"  Freight  foall  be  paid  him."  The  37th  Article  of  the  Laws  of 
Wijbuy  is  to  the  very  fame  Purport. 

Roccius  de  Navibus  et  Naulo,  in  Note  81  ft.  fays — "  Declara  hoc 
"  Didlum.  Ubi  Nauta  munere  vehendi  in  parte  fit  fundus,  quia 
"  tunc  pro  parte  itineris  quo  merces  inventae  fint,  vecturam  deberi 
"  iEquitas  fuadetj  et  pro  ea.  rata  mercedis  folutio  fieri  debet.  Ita 
"  Paul  de  Caftro  6cc."  (Then  a  String  of  Authorities  follows :) 
"  Et  probat  Joannes  de  Evia  6cc ;  Qui  hoc  extendit  in  cafu  quo 
"  merces  fuerint  deperdita?  (totally  loft)  una  cum  Navi,  et  certa  Pars 
"  ipfarum  mercium  poftea  fuerit  falvata  et  recuperata ;  tunc  naulum 
"  deberi  pro  rata  mercium  recuperatarum,  et  pro  rata  Itineris  ufque 
"  ad  locum  in  quo  Cafus  adverfus  acciderat,  fundat  &c."  (And  then 
He  goes  on  with  Authorities.)  "  Item  declara,  quod  fi  Dominus 
"  feu  magifter  navis  folverit  mercatori  pretium  mercium  deperdita- 
"  rum,  tunc  tenetur  mercator  ad  folutionem  nauli ;  quia  merces 
"  habentur  ac  fi  falvatae  fuifTent." 
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In  another  Book  intitled  The  Ordinance  of  Lewis  the  14//?,  efta- 
blifhed  in  1681,  (collected  and  compiled  under  the  Authority  of 
M.  Colbert,)  the  fame  Rules  are  laid  down ;  particularly  in  the 
1 8th,  19th,  2 1  ft  and  22d  Articles. — Art.  18th  directs  That  no 
Freight  (hall  be  due,  for  Goods  loft  by  Shipwreck,  or  taken  by  Pi- 
rates or  Enemies.  Art.  19th  is,  That  if  the  Ship  and  Goods  be 
ranfomed,  the  Mafter  (ball  be  paid  his  Freight  to  the  Place  where 
they  were  taken :  And  he  fhall  be  paid  his  whole  Freight,  if  he  con- 
duct them  to  the  Place  agreed  on  ;  He  contributing  towards  the 
Ranfom.  (Art.  20th  fettles  the  Rate  of  Contribution.)  Art.  21ft. 
The  Mafter  fhall  likewife  be  paid  the  Freight  of  Goods  faved  from 
Shipwreck  ;  He  conducing  them  to  the  Place  appoitned.  .Art.  22d. 
If  he  can  not  find  a  Ship  to  carry  thither  the  Goods  preferved,  He 
fhall  only  be  paid  his  Freight  in  Proportion  to  what  he  has  per- 
formed of  the  Voyage. 

And  the  Cafe  in  the  Houfe  of  Lords  between  Lutwidge  and 
How  and  Gray  et  al'  is  alfo  in  Point ;  and  was  well  confidered 
there :  And  Ld.  Talbot  gave  the  Reafons  of  the  Judgment  of  the 
Houfe,  at  length. 

Therefore  in  the  prefent  Cafe,  a  Rateable  Proportion  of  Freight 
ought  to  be  paid  for  Half  the  Goods. 

It  is  quite  immaterial  What  the  Merchant  made  of  the  Goods 
afterwards ;  for  the  Mafter  has  Nothing  at  all  to  do  with  the  Good- 
nefs  or  Badnefs  of  the  Market :  Nor  indeed  can  that  be  properly 
known,  till  after  the  Freight  is  paid;  For  the  Mafter  is  not  bound 
to  deliver  the  Goods,  till  after  he  is  paid  his  Freight.  No  Sort  of 
Notice  was  taken  of  that  Matter,  in  the  Cafe  of  Lutwidge  and  How 
v.  Gray  in  the  Houfe .  of  Lords  :  And  yet  there  the  Tobacco  was  da- 
maged very  greatly;  even  fo  much  that  a  great  Part  of  it  was  burnt 
at  the  Scales,  at  Glafgow. 

Therefore  the  Verdict  muft  be  for  60/.  14  J.  which,  upon 
Computation,  amounts  to  the  rateable  Proportion  of  the  Freight; 
being  11  of  j$  I  the  half  of  1 50  /. 

Confequently,  the  Verdict  which  was  for  yo.1.  muft  be  fet  right, 
and  made  60/.  14  *. 

Per  Cur. 

.Let  the  Pojlea  be  delivered  to  the  Plaintjff. 


MorifTet 
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Moriffct  verf.  King.  'J* 


THIS  was  an  Adion  of  Debt  on  Bond,  in  the  Penalty  of  200/. 
conditioned  for  the  due  Performance  of  certain  Articles:  Which 
Articles  recited  that  Mary  Morijfet  had  knt  Daniel  Ki?ig  the  Sum  of 
100/.  to  be  repaid  to  Her  at  the  End  of  4  Year?,  without  Interefl ; 
but  in  Confideration  that  the  laid  Daniel  King  his  Executors  and  Ad- 
miniftrators  fhould  find  and  provide  for  Mary  Dubois,  Daughter  of 
the  faid  Mary  Mori/ft  (the  Obligee,)  Meat  and  Drink  in  the  Houfe 
where  he  dwelt  or  fhould  dwell,  for  four  Tears,  if  the  faid  Mary 
Dubois  fhould  fo  long  live ;  And  that  She  fhould,  during  the  faid 
Term,  board  with  him ;  And  that  fine  fhould  be  Co-partner  with 
Mary' King,  Wife  of  the  faid  Daniel  Kingt  in  the  Bufinefs  of  a 
Millcfier;  And  mould,  all*  that  Time,  bear  one  Moiety  of  the  Loffes, 
•Charges '(except  Houfe-keeping)  Shop-Rent,  and  Materials  necef- 
iary  for  carrying  on  the  Trade,  (which  the  faid  Daniel  King  did 
agree  to  provide ;)  And  they  fhould  be  Partners,  and  Each  do  their 
utmoft  to  carry  on  the  Trade ;  and  fhould  equally  divide  the  Profits ; 
And  alfo  that  the  faid  Daniel  King  fhould  lodge  the  faid  Mary  Mo- 
rijfet,  She  paying  Him  10/.  a  Year.  And  at  the  End  of  the  four 
Years  Daniel  King  was  to  repay  the  100/.  And  in  Cafe  of  the  Death 
of  the  faid  Mary  Dubois,  to  pay  the  Principal  together  with  lawful 
Intereft  for  the  100/.  to  the  faid  Mary  Morijfet. 

The  Defendant,  after  having  demanded  and  had  Oyer  of  the  Con- 
dition of  this  Bond  and  of  the  Articles  therein  recited,  pleads  "  That 
"  this  was  a  Corrupt  Agreement  •,"  with  an  Averment  "  That  the 
<{  Board  of  Mary  Morijfet  (the  Mother)  was  worth  20/.  a  Year ; 
"  And  the  Board  of  Mary  Dubois  (the  Daughter)  was  worth  10/, 
"  a  Year." 

To  this  Plea,  the  Plaintiff  demurs. 

The  only  Queftion  was  Whether  this  was  an  Ufurisus  Contrast, 
within  the  Statute  of  12  Ann.  Stat.  2.  c  16.  Which  makes  void 
All  Bonds,  Contrafts  and  AfTurances,  where  more  than  5  /.  per  Cent, 
per  Annum  isjdiredtly  or  indirectly  taken  for  any  Loan. 

Mr.  Afpinall  argued,  as  Counfel  for  the  Plaintiff;  and  Mr.  Wcd- 
derburn,  for  the  Defendant. 

The  Court  were  extremely  clear  that  This  Cafe  cannot  be  within 
the  Statute  of  Ufury.  2 

Lord 
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Lord  Mansfield  obferved,  That  it  is  impoffible  to  fay  that 
King  might  not  receive  fo  much  Advantage  by  this  Partnership,  as  to 
be  worth  the  Consideration.  It  might  be  a  very  advantageous  Bar- 
gain to  King :  Here  might  be  Recommendation,  Skill,  Labour  or 
other  Benefits  arifing  to  Him  from  it. 

He  mentioned  the  Cafe  of  Mr.  Hubert,  who  entered  into  a  private 
fecret  Partnership  with  Ne/fon,  who  drew  him  into  a  Bankruptcy 
thereby.  So  here,  the  Plaintiff's  Daughter  might  have  been  drawn 
into  a  Bankruptcy,  by  Means  of  this  Agreement :  Which  would 
have  been  more  fevere  to  Her,  perhaps,  than  the  Penalty  of  this 
Statute  of  Ufury  would  be. 

V^a  ^         *  Mr*  Juft"  FoSTER  and  Mr-  Juft-  Wilmot  concurred  with  the 
abfem."  ***    Chief  Juftice.     They  faid,  It  did  not  explicitly  appear  whether  this 
was  a  prudent  Agreement  or  not :  But  it  might  be  beneficial  to  King 
upon  the  Whole  ;  at  leaft,  it  was  not  fuch  a  Contract  as  could  be  ad- 
judged by  the  Court  to  be  ufurious  within  the  Statute. 

Judgment  for  the  Plaintiff. 


*?/W7  2+th  Rex  verf.  Mafter  and  Warden  of  the  Company  of  Sur- 
»759-  geons  in  London. 

THIS  was  a  Caufe  that  flood  in  the  Crown-Paper,  upon  a  Re- 
turn to  a  Mandamus  directed  to  the  Mafter  and  Wardens  of 
the  Company  of  Surgeons  of  London  ;  Reciting  a  Cuftom  in  the 
faid  City,  "  That  every  Freeman  of  the  faid  City,  ufing  and  exer- 
"  cifing  the  Art  Science  or  Myftery  of  Surgery  within  the  faid  City, 
"  hath  a  Right,  in  refpect  thereof,  to  have  and  take  Apprentices, 
"  of  the  Age  of  14  Years  or  upwards,  to  be  educated  and  inftrucfed 
41  in  the  faid  Art  Science  or  Myftery,  for  the  Space  of  7  Years ; 
"  Which  faid  Apprentices  have  been  ufed  and  accuftomed  to  be 
"  admitted  and  bound  in  the  Prefence  or  with  the  Confent  of  the 
"  Mafter  and  Wardens  or  fome  of  them  •"  And  reciting  that  Richard 
Guy,  a  Freeman  of  the  faid  City,  and  alfo  One  of  the  Freemen  of 
the  faid  Company  of  Surgeons  of  the  faid  City,  being  defirous  of 
taking  Melmoth  Guy,  his  Son,  aged  15  Years,  to  be  his  Apprentice 
for  the  Term  of  7  Years,  to  be  educated  and  inftructed  in  the  faid 
Art  Science  or  Myftery  of  Surgery,  had  often  offered  the  faid  Mel- 
moth Guy  to  be  admitted  and  bound,  before  the  faid  Mafter  and 
Wardens  or  fome  of  them,  his  faid  Apprentice  for  the  Term  of  7 
Years,  in  the  faid  Art  Science  or  Myftery,  according  to  the  faid 
Cuftom  j  And  that  the  faid  Melmoth  Guy  had  alfo  often  offered  Him- 
J  felf 
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felf  to  them  or  fome  of  them,  to  be  admitted  and  bound  before 
them  or  fome  of  them,  an  Apprentice  to  the  faid  Richard  Guy 
for  the  faid  Term,  in  the  faid  Art  Science  or  Myftery  ;  And  that  the 
faid  Mafter  and  Wardens  had  not  permitted  the  faid  Melmoth  Guy 
to  be  bound  Apprentice  to  the  faid  Richard  Guy,  for  the  Term  of 
7  Years,  before  them  or  any  of  them,  but  have  altogether  refufed 
and  ftill  refufe  fo  to  do ;  And  Commanding  them,  immediately  and 
without  delay,  in  due  Manner  to  permit  the  faid  Melmoth  Guy  to  be 
admitted  and  bound,  before  them  or  fome  of  them,  an  appren- 
tice to  the  faid  Richard  Guy,  for  the  Term  aforefaid,  in  the  faid  Art 
Science  or  Myftery  according  to  the  faid  Cuftom,  Or  fignify  Caufc 
to  the  Contrary.  . 

The  Return  of  the  Mafter  and  Wardens  admits  the  Whole  of  the 
Cuftom  and  Facts,  to  be  as  they  are  alledged  in  the  Writ.  But  they 
further  certify  and  return,  That  long  before  the  faid  Richard  Guy 
offered  his  faid  Son  Melmoth,  or  the  faid  Melmoth  offered  Himfelf  to 
them  or  any  of  them,  to  be  admitted  and  bound  before  them  or  anv 
of  them,  an  Apprentice  for  the  faid  Term  of  7  Years,  in  the  faid 
Art  Science  or  Myftery  of  Surgery,  according  to  the  Cuftom  afore- 
faid ;  and  after  the  Making  of  a  certain  Act  of  Parliament  intitled 
"  An  Act  for  making  the  Surgeons  of  London,  and  the  Barbers  of 
"  London,  two  feparate  and  diftinct  Corporations;"  to  wit,  on  the 
7th  Day  of  April  in  the  Year  of  our  Lord  1.748,  at  Stationers-Hall 
in  London  aforefaid  ;  John  Freke,  then  and  there  being  Mafter  of  the 
faid  Company  of  Surgeons,  and  William  Pyle  and  Lcgard  Sparham, 
then  being  two  of  the  Governors  of  the  faid  Company  of  Surgeons, 
before  that  Time  duly  elected  chofen  appointed  and  fworn  into 
their  faid  refpective  Offices  ;  And  alfo  John  Ran  by  Efq;  Ca 'far  Haw- 
kins Efq;  William  Petty  Efq;  Jofeph  Sandford,  William  Chc/eldcn  Efq; 
'James  Hie  lies,  Peter  Saint  hi  II,  Noah  Ron  I,  John  11 'c fib  rook,  William 
Singleton,  James  Phillips,  Jofeph  Webb,  Mark  Hawkins,  Chrijlopher 
Fullagar,  Edward  Nourfe,  John  Girle  Efq;  and  John  Townfend,  be- 
ing then  and  there  Nine  and  more  of  the  Members  of  the  Court  of 
Affiftants  of  the  faid  Company  of  Surgeons,  before  that  Time  duly 
elected  chofen  appointed  and  fworn  to  be  of  the  faid  Court  of 
Affiftants,  did  hold  a  Court  and  Affembly,  at  Stationers-Hall  London 
aforefaid,  in  order  to  treat  and  confult  about  and  concerning  the 
Rule  Order  State  and  Government  of  the  faid  Companv  of  Surgeons  ; 
And  that  the  faid  John  Freke,  fo  being  then  and  there  Mafter  of 
the  faid  Company  of  Surgeons,  and  the  faid  William  Pyle  and  Legard 
Sparham,  fo  being  then  and  there  Two  of  the  laid  Governors  of  the 
faid  Company  of  Surgeons,  and  the  faid  John  Ranby  Efq;  Co-far 
Hawkins  Efq;  &c.  &c.  &c,  fo  being  then  and  there  Nine  and  more 
of  the  Members  of  the  faid  Court  of  Affiftants  of  that  Company,  be- 
ing All  then  and  there  duly  affembled  as  aforefaid,  did  then  and 
there,  according  to  the  Form  of  the  Statute  in  that  Cafe  made  and 
provided,  make  ordain  conftitute  and  eftablifh  a  certain  By-Law 

Part  IV.  Vol.  II.  O^q  q  and 


894  Michaelmas  Term  33  Geo.  2. 

and  Ordinance,  for  the  Regulation  Government  and  Advantage  of 
the  faid  Company  of  Surgeons,  in  the  Words  following,  To  wit, 
Item,  It  is  Ordained"  That  no  Member  of  the  faid  Company  (l:all 
*'•  take  any  Perfon  into  his  Service,  As  his  Apprentice,  to  be  inftrucl- 
c<{  ed  in  the  Art  or  Science  of  Surgery,  for  any  fhorter  Time  than  7 
"Years;  Which  Perfon  shall  understand  the  Latin  Tongue; 
"  His  Ability  wherein  (hall,  before  his  being  bound,  be  tried  by 
r  the  Governors  or  One  of  them.  And  every  Freeman  of  this  Com- 
"  pany  or  Foreign  Brother  fhall,  within  One  Month  next  after  his 
"  Entertainment  of  any  Perfon  in  Order  to  being  his  Apprentice, 
fc  prepnf  fucn  Perfon  before  the  Governors  or  Two  of  them,  at 
"  a  Court  to  be  by  them  held;  and  there  bind  fuch  Perfon  to  Him, 
'"  before  the  faid  Governors,  by  Indenture ;  Upon  pain  of  forfeiting 
tC  20/.  of  lawful  Money:  And  the  Clerk  of  the  faid  Company 
*'  shall  not  bind  any  Perfon  who  has  not  been  fo  prefented  and 
"  examined  ;  upon  pain  of  forfeiting  the  Sum  of  10/.  of  lawful 
"  Money  and  being  liable  to  be  amoved  from  his  faid  Office.  And 
"  no  Apprentice  fhall  be  turned  over  from  One  Mafter  to  Another, 
<c  but  at  a  Court  in  the  Prefenee  of  the  Mafter  and  Wardens  or 
,c  One  of  them  :  And  One  Guinea,  and  no  more,  fhall  be  paid  for 
"  the  fame." 

Which  faid  Ordinance  or  By-Law,  fo  made  as  aforefaid,  after  the 
Making  thereof  as  aforefaid,  and  long  before  the  faid  Richard  Guy 
had  offered  the  faid  Melmoth,  or  the  faid  Melmoth  had  offered  Him- 
felf  to  be  admitted  and  bound  before  them  or  any  of  them,  an  Ap- 
prentice to  the  faid  Richard  Guy,  for  the  Term  of  7  Years,  in  the 
faid  Art  Science  or  Myftery  of  Surgery,  according  to  the  Cuftom 
aforefaid,  to  wit,  on  the  9th  Day  of  the  fame  April  in  the  faid  Year 
of  our  Lord  1748,  was  examined  approved  and  allowed  by  the  Right 
Honourable  Philip  Lord  Hardwicke  the  then  Lord  Chancellor  of 
Great  Britain,  and  by  Sir  William  Lee  Knt.  the  then  Lord  Chief 
juftice  of  His  Majefty's  Court  of  King's  Bench,  and  Sir  fchn 
IVilles-  Knt.  the  then  Lord  Chief  Juftice  of  His  Majefty's  Court  of 
Common  Bench,  according  to  the  Form  of  the  Statute  in  that  Cafe 
made  and  provided. 

They  further  return  That  the  faid  Ordinance  or  By-Law,  fo  made 
examined  approved  and  allowed  as  aforefaid,  hath  ever  fince  the 
Making  Examination  Approbation  and  Allowance  thereof  as  afore- 
faid, been,  and  now  is  in  full  Force  and  Effect,  and  in  no  wife  an- 
nulled revoked  or  vacated. 

They  then  return  That  after  the  Making  Examination  Appro- 
bation and  Allowance  of  the  faid  Ordinance  or  By-Law  as  afore- 
faid, and  before  the  lfiuing  of  this  Writ,  to  wit,  on  the  3d  of  May 
in  the  Year  of  our  Lord  1759,  at  a  certain  Court  then  holden  at&^r- 
I  geons 
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geons  Hall  in  the  Old  Bailey  London,  by  Mark  Hawkins  then  Matter, 
and  Cbrijlopher  Fullagar  and  Edward  Nourfe  then  Governors  of  the 
faid  Company  of  Surgeons,  (They  the  faid  Mark  Hawkins  Cbrijlo- 
pher Fullagar  and  Edward  Nourfe,  having  before  that  Time  been 
duly  ele&ed  chofen  appointed  and  fworn  into  their  faid  refpective 
Offices,  according  to  the  Form  of  the  Statute  in  that  Cafe  made  and 
provided,)  came  the  faid  Richard  Guy  before  the  faid  Court,  and 
offered  and  prefented  his  faid  Son  Melmoth ;  And  the  faid  Melmoth 
did  then  and  there  offer  Himfelf  to  the  faid  Mafter  and  Governors 
then  being  at  that  Court,  to  be  admitted  and  bound,  before  them, 
an  Apprentice  to  the  faid  Richard  Guy,  for  the  Term  of  7  Years, 
in  the  faid  Art  Science  or  Myftery  of  Surgery ;  And  that  the  faid 
Melmoth  Guy,  being  fo  offered  and  prefented  as  aforefaid,  was  then 
and  there  examined  touching  his  Knowledge  in  the  Latin  Tongue  ;■• 
And  his  Ability  therein,  in  Purfuance  of  the  Ordinance  or  By-Law 
aforefaid,  was  then  and  there  fair  fy,  candidly,  and  impartially  tried 
by  the  faid  Edward  Nourfe,  He  the  faid  Edward  being  then  and 
there  One  of  the  Governors  of  the  faid  Company  of  Surgeons :  And 
that  the  faid  Melmoth  Guy,  uvoufuth  his  Examination,  and  upon  his 
Ability  in  the  Latin  'Tongue  being  fo  as  aforefaid  tried  by  the  faid 
Edward  Nourfe  (fo  being  One  of  the  Governors  or  Wardens  of  the 
faid  Company  as  aforefaid,)  was  found,  not  to  undetjland  the  Latin 
Tongue,  but  to  be  wholly  ignorant  thereof;  and  was  then  and 
there  so  adjudged  and  declared  to  be,  by  the  faid  Edward  Nourfe, 
on  fuch  Trial. — Wherefore  the  faid  Court  could  not  confent,  but 
did  then  and  there  refufe  to  permit  the  faid  Melmoth  Guy  to  be  ad- 
mitted and  bound  an  Apprentice  to  the  faid  Richard  Guy,  for  the 
Term  of  7  Years,  in  the  faid  Art  Science  or  Myftery  of  Surgery, 
according  to  the  Cuftom  aforefaid,  Until  fuch  Time  as  the  faid 
Melmoth  flmdd  under/land  the  Latin  Tongue,  as  by  the  aforefaid 
Ordinance  or  By-Law  is  in  that  Behalf  required. 

They  further  return  expreffly  and  pofitively,  That  the  faid  MeU 
moth  Guy,  when  he  was  fo  prefented  and  offered  as  aforefaid,  before 
the  aforefaid  Mafter  and  Governors  or  Wardens  of  the  faid  Com- 
pany of  Surgeons,  at  the  faid  Court,  by  them  held  for  the  Purpufo 
herein  before  in  that  Behalf  mentioned,  did  not  underftand  the 
Latin  Tongue  ;  but  was  utterly  ignorant  of  the  fame  :  And 
that  the  faid  Melmoth  Guy  hath  not,  at  any  Time  before  or  fince 
his  being  fo  examined  and  tried  as  to  his  Ability  in  the  Latin 
Tongue  as  aforefaid,  offered  himfelf  or  been  prefented  to  the  faid 
Company  or  Governors  thereof,  or  any  One  of  them  for  the  Time 
being,  to  be  tried  as  to  his  Ability  in  the  Latin  Tongue. 

And  therefore  they  cannot  permit  the  faid  Melmoth  Guy  to  be  ad- 
mitted and  bound  before  them  an  Apprentice  to  the  faid  Richard 
Guy  for  the  faid  Term  of  7  Years,  in  the  faid  Art  Science  or  My- 
ftery 
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ftery  of  Surgery,  according   to  the  Cuftom  aforefaid,    as  by  the 
Writ  they  are  commanded, 

Mr.  Field  pro  Rege  objected  and  argued  "  That  this  was  an  in- 
<c  fufficient  Return  :"  For  that  the  By-Law  is  a  bad  One,  being 
made  in  Refiraint  of  a  natural  general  and  common  Right. 

The  firft  Reftri&ion  of  the  common  Right  that  every  Perfon  has 
of  learning  and  exercifmg  any  Art  in  any  Place,  except  where  it 
happens  to  be  reftrained  by  Cuftom,  is  the  Act  of  5  Eliz.  c.  4. 

The  City  of  London  have  indeed,  by  Cuftom,  a  Power  over  the 
Youth  of  their  City,  and  a  Power  of  excluding  Foreigners  from 
exercifing  Trades  within  their  City. 

1  Rep.  53.  Taylors  of  Ipfwich  Cafe  fhews  the  general  Law  to  be, 
that  a  Perfon  ought  not  to  be  reftrained  in  his  lawful  Myftery. 

Private  Companies  can  not  make  Laws  contrary  to  the  General 

Law  or  to  the  Cufloms  of  great  Cities  :    Though  great  Cities  and 

•  r  1  Saii  Towns  may  do  fo.    This  Diftin&ion  is  mentioned  in  6  Mod.  123.  * 

193.  S.  c.     Cuddon  v.  Eftwick.     And  He  cited  the  Cafe  of  the  City  of  London  v. 

Vanacker,  in   1  Ld.  Raym.  496.  where  Holt  Ch.  J.  faid  that  "  if 

"  the  By-Law  was  for  the  Benefit  of  the  City,  it  would  be  good." 

This  By-Law,  therefore,  is  not  good,  without  a  particular  Cu- 
ftom to  fupport  it :  For  it  rejlrains  a  Common-Law  Right. 

The  Return  does  not  aver  that  the  underftanding  the  Latin 
Tongue  is  a  neceJJ'ary  Qualification  of  a  Surgeon :  And  their  Art 
may  certainly  be  performed  without  it.  At  leaft,  'tis  no  Objection 
to  a  ycung  Perfon's  being  put  out  to  learn  the  Art ;  Whatever  it 
might  be  to  the  Admiffion  of  a  Man  to  praclife  it. 

Befides,  "  Underftanding  the  Latin  Tongue,"  is  a  very  indefinite 
and  vague  Expreffion  :  And  a  very  different  Idea  of  it  would  be 
conceived  by  different  Perfons ;  as  by  Dr.  Bcntley  (for  Inftance)  and 
4  n.b.  Mr.  by  a  +  Warden  of  the  Surgeons  Company. 

Nourfe  was,  in 

good  Scholar.  Bad  Confequences  too,  may  arife  from  this  By-Law  :  And  if 
fo,  it  fhall  not  prevail.  Godbolt  254.  S.  C.  with  that  of  the  Taylors 
of  Ipfwich,  (there  called  The  Cloth-workers  of  Ipfwich  Cafe.) 

»• 

If  the  By-Law  is  bad,  this  Young  Man's   not  Underftanding 

Latin  will  not  cure  or  help  it.     However,  the  By-Law  does  not  ex- 

pre/Jly  forbid  fuch  a  Perfon  to  be  admitted  :  It  is  not  mandatory,  but 

only  direclorv. 

Mr. 
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Mr.  Serjeant  Hewitt  contra,  was  rifing  up,  to  fpeak  in  Support 
of*  the  Return. 

But  Lord  Mansfield  faid  It  was  too  plain  to  argue. 

Whereupon,  Per  Cur. 

Return  allowed. 


•759- 


Rex  verf.  Inhabitants  of  Prefton  near  Faverfham.       w«^r  i(>& 

J  November 

TW  O  Juftices  removed  Edward  Toung  the  Younger,  and  Re- 
becca his  Wife,  and  Mary  their  Child,  from  Chilham  to 
Prcflon  near  FaverJJjam  (Both  in  Kent :)  And  the  Seffions  confirm- 
ed (in  a/!  Points)  the  Order  of  the  two  Juftices. 

•  The  Cafe,  as  ftated  to  appear  to  the  Seffions,  was,  That  the 
faid  Edward  Toung  the  Younger,  being  legally  fettled  in  Pre/Ion, 
and  not  being  then  a  Widower  was  on  the  25th  of  January  1758, 
without  the  Confent  of  his  Father,  who  was  then  living,  married 
by  Licence  in  the  Parifh  Church  of  Tenham,  to  Rebecca  Drury, 
(who  was  fettled  in  the  faid  Parifh  of  Tenham,  and  who  is  removed 
to  Pre/Ion  by  the  faid  Order,  as  the  Wife  of  the  faid  Pauper,) 
The  faid  Edward  Toung  being  then  an  Infant  of  20  Years :  And 
that  afterwards,  the  faid  Rebecca  was  brought  to  Bed,  in  the  Parifh 
of  Chilham,  of  the  faid  Mary,  removed  by  the  Order.  Whereupon 
They  adjudged  and  ordered  That  the  faid  Order  fo  made  by  the  2 
Juftices  be,  in  all  Points,  confirmed. 

Mr.  Lee,  who  had  moved  to  quafh  thefe  Orders,  objected  to  that 
Part  of  them  which  relates  to  the  Woman  and  Child :  For  that  the 
Marriage  was  absolutely  null  and  void,  by  the  exprefs  Words  of 
the  Marriage-Act  26  G.  2.  c.  33.  §  1 1.  As  the  Pauper  not  being  a 
Widower,  and  being  under  Age,  was  married  by  Licence,  with- 
out the  Confent  of  his  Father  (who  was  then  living.) 

Mr.  Knowler  was  to  have  fhewn  Caufe  now,  againft  quafhing 
thefe  Orders.  But  He  owned  that  the  Words  of  the  A&  were  fo 
ftVong  that  He  could  not  get  over  them ;  (being  "  That  it  (hall  be 
**  abfolutely  null  and  void  to  all  Intents  and  Purpofes  whatfoever  :") 
■Unless,  (He  faid,)  the  Court  fhall  think  a  Declaratory  Sentence  to 
be  neceflary. 


PartIV.Vol.IL  Rrr  But 
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But  Mr.  Robinfon,  who  was  on  the  fame  Side,  entered  into  the 

Defence  of  thefe  Orders,   and  cited  2  Strange  1066.  between,  the, 

Parijhes  of  St.  Peter  and  St.  Nicholas  in  Ipfiaich;  To  fhew  that 

the  Word  "  void"  may  be  conftrued  "  voidable."     He  alfo  cited 

the  Cafe  of  Barber  v.  Dennis,  in  I  Mod.  69.  and  in   1  Salk.  68. 

where  it  was  holden  to  be  immaterial  Whether  the  Apprentice  de 

faSlo  was  legally  (o,  or  not.     (And  he  obferved  that  in  2  Strange 

1067.  The  Cafe  of  Cuerden  v.  Leyland  is  taken  Notice  of,  and 

diftinguifhed  from  the  Cafe  then  before  the  Court.)    So,  on  23  H.  6. 

c.  10.  and  21  H.  8.  mentioned  in  Hob.  166.  in  the  Cafe  of  Winch- 

i   ■         lombe  v.  Bifiop  of  Winchefter  and  Pullefton.     So,  on  Weftm.  2.     So, 

on  8  fiT.  6.  c.  10.  concerning  Sheriffs  Bonds,  (inftanced  in  the  fame 

Cafe  in  Hobart.)     So,  on  1  Eliz.  c.  19.  concerning  College  Leafes, 

(there  alfo  mentioned.)  .awA-uSS  .fl  *yf 

nj  ,  '\z  ,jn3rn  JL  ▼! 

He  urged,  that  it  is  highly  unreasonable,  that  a  virtuous  young 
Woman  and  her  innocent  Children  mould  be  turned  adrift,  and  be 
cohfidered  as  a  Whore  and  Baftards,  without  having  any  Opportu- 
nity to  contejl  fo  fevere  a  Judgment  againft  themr  cJ 

Therefore  this  Marriage  ought  to  be  avoided  hy  a  Sentence  in  the 
Ecclefiaftical  Court ;  and  not  in  a  Collateral  Method,  by  an  ex  parte 
Order  of  Juftices  made  without  hearing  them  or  any  Per/on  on 

their  Behalf 

■  ■' 

Mr.  Norton,  contra,  was  beginning  to  fpeak.     But 

Lord  Mansfield  (conceiving  the  Point  to  be  clear,  and  com- 
mending Mr.  Knoivler  for  his  Candour  in  giving  it  up,)  ftopt  Him; 
and  took  the  Diftinftion  between  Acts  of  Parliament  made  againft 
One  of  the  Parties.,  and  for  the  Benefit  of  Another  of  the  Parties, 
(and  where  fiich  Other  Party  has  an  Election  either  to  take  Benefit 
of  it,  or  not ;)  and  Ads  of  Parliament  made  againft  Both. 

*  V.%  n.  This  is  an  Aft  made  againft  Both  ;  And  the  Marriage  is  *  there- 

by expreflly  declared  "  abfolutely  null  and  void  to  all  Intents  and 

"  Purpofes  ivhatfoever." 

- 

So  that  -it  is  not  like  the  Cafes  cited,  nor  like  the  Cafes  on  the, 
Statute  of  Bigamy  1  Jac.  1.  c-  .11.  Which  was  made  only  againft. 
One  of  the  Parties. 

The  other  Judges  concurred  with  his  Lord/hip :  and  They  alfo 
jobferved  that  this  Aft  wus  made  againft  Both;  And 

4  .     (Mr. ' 

-  ■ 
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(Mr.  Juftice  Foster  added — )  "  Againft  the  innocent  Children 
"  of  Both."  And  He  faid  it  would  be  againft  the  Spirit  of  the  Aft 
to  underftand  it  other-wife  than  that  the  Marriage  {hall  be  absolute- 
ly void. 

Wherefore,  Per  Cur.     \ 
The  Orders  muft  be  confirmed  as  to  the  Man  ;  but 
quafhed  as  to  the  Woman  and  Child. 
bnc  (lf  Rule  accordingly. 

■ 
Collins  verf.  Gibbs.  7"^a-\  2?th 

MR.  Bur/and "had  moved,  on  Thurfday  laft,  in  Arreft  of  Judg-. 
ment,  after  a  Judgment  by  Default,  and  a  Writ  of  In- 
quiry executed,  in  an  Aftion  upon,  the  Cafe  on  Affumpfit. 

it  bam  ■ 
His  Objection  was  The  Want  of  an  Averment  of  Performance  of 

what  He  infifted  to  be  a  Condition  precedent. 

The  Queftion  was,  Whether  it  was  a  Condition  precedent, 
or  no.t, 

.'......'.  •' 

It  was  an  Aftion  upon  the  Cafe  wherein  the  Plaintiff,  having- 
firft  recited  the  Dependency  of  a  former  Aftion  brought  by  the 
Defendant  againft  him,  and  a  Compromife  thereof,  upon  an  Agree- 
ment for  the  Payment  of  the  Cofts  of  it  by  the  prefent  Defendant  to 
the  prefent  Plaintiff,  on  the  now  Plaintiffs  giving  him  a  General 
Releafe ;  lays  the  Defendant's  Promife  to  pay  him  his  Demand  in 
the  prefent  Aftion  to  have  been  made,  "  In  Confideration  that  the  . 
"'  faid  William  (the  now  Plaintiff)  at  the  Special  Injlance  and  Re~ 
"  quejl  of  the  faid  John  (the  now  Defendant)  would  execute  to  the  , 
"  laid  John  a  General  RcJeaje,  to  bear  Date  on  the  27th  Day  of  July 
"  in  the  Year  aforefaid,"    (which  was  the  Day  before  the  Agree- 
ment,.) "  And  to  be  filled  up  in  the  common  and  ufual  Form  of  Ge- 
M  neral  Releafes  j  He  the  faid  John  (the  prefent  Defendant)  uoder- 
4t  took  and  faithfully  promifed  the  faid  William  (the  prefent  Plain-- 
"  .tiff,)  to  pay  him  AH  the  Cofts  and  Expences  that  He  the  laid  WiU 
"  Ham  had  been  at  in  defending  the  faid  Suit,  feeing  Counfel,  tub-' 
"  pcenaing  Witneffes,  Journies,  and  all  other  Charges  and  Demands 
"  in  the  faid  Suit  whatlbever.;  As  foon  as  a  Bill  of  fuch  Cofts  could 
"  be  prepared  and  produced  to  Him  the  faid  John."' 

Then  the  Plaintiff  avers  his  Cofts  and  Expences  in  the  faid  Suit- 
to  have  been  21  /.  3*.  yd.  And  that  a  Bill  of  fuch  Cofts  and  Expen- 
ces was  prepared,  and  produced  to  the  Defendant ;  whereof  He  had 
Notice.     But  the  faid  Defendant  &ct  &c. 

Mr, 
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Mr.  Burland  urged,  that  the  Plaintiff  ought  to  have  averred 
"  That  He  had  given  or  tendered  to  the  Defendant  a  General  Releafe 
"  executed:"  For  that  his  giving  fuch  a  Releafe  appeared  to  be  a 
Condition  precedent ;  the  Defendant's  Promife  being  made  in  Con- 
fideration  that  He  'would  do  fo.  In  Proof  of  which  He  cited  Hobart 
106.  Ro.  Rep.         1  Ld.  Raym.  662.  Thorp  v.  Thorp. 

Mr.  Dunning,  contra,  cited  1  Salk.  29.  Roe  v.  Haugh  in  Cam' 
Scac' :  Where  the  Judges  held  that  they  ought  to  do  what  they 
could  to  help  the  Declaration.  (Which  Cafe  he  acknowledged  to 
be  after  a  Verdi £1.) 

Mr.  Burland  replied  that  that  was  after  a  VerdiSl :  This  is  only 
after  a  Judgment  by  Default. 

The  Releafe  would  be  no  Bar  to  the  Demand,  in  the  prefent  Cafe; 
becaufe  it  is  agreed  that  it  mould  bear  Date  the  Day  before  the 
Agreement :  So  that  the  Caufe  of  A&ion  was  fubfequent  to  it,  and 
therefore  could  not  be  barred  by  it. 

The  Plaintiff  made  no  Promife  "  to  execute  the  Releafe, ."  There- 
fore We  have  no  other  Method  to  oblige  him  to  it.  The  Payment  of 
the  Money  is  to  be  "  On  his  executing  it." 

Lord  Manstield — The  Releafe  is  to  be  given  "at  the  Special 
"  In/lance  andRequeft  of  John"  (the  now  Defendant :)  But  per- 
haps he  may  never  requejl  it.  We  will  fee  if  it  can  be  made 
good  by  Conftruclion. 

Cur.  advis'. 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

This  is  a  Motion  made  by  the  Defendant  in  Arreft  of  a  Judgment, 
"by  Default :  So  that  it  comes  before  the  Court,  exactly  as  if  it  had 
been  upon  Demurrer ;  And  is  not  like  the  Cafes  of  Objections  to 
Judgments  after  VerdiB. 

The  Plaintiff  has  not  averred  Performance  of  what  was  to  be  done 
on  bis  Part ;  nor  fhewn  that  he  was  ready  to  perform  it. 

Therefore  We  are  All  of  Opinion,  That  it  can  not  be  made  good, 
as  laid  in  the  Declaration  :  And  the  true  Diflinclion,  as  to  Supplying 
ifuch  Defecf  s,  is,  whether  the  Objection  be  made  after  a  Verdict, 
(Or  not. 

Therefore  the  Judgment  mud  foe  arrested. 

Where- 
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Whereupon  Mr.  Dunning  moved  to  amend,  upon  Payment  of 
Cofts  >  by  inferring  fuch  an  Averment,  as  (he  faid)  the  Fact  really 
Was.  Which  was  oppofed  by  Mr.  Burland ;  as  being  too  late,  after 
Judgment  was  arrejled;  and  as  having  never  been  done. 

Lord  Mansfield — As  it  is  doubtful  Whether  this  can  be  done 
or  not ;  and  as  it  is  certain  that  the  Difference  between  paying  Cofts 
to  amend,  and  beginning  a  frefh,  is  very  trifling  in  this  Cafe,  it  is 
better  to  let  the  Rule  be  as  it  was  pronounced  :  And  accordingly — 
Let  the  Judgment  be  arretted. 

Per  Cur. 

Judgment  arrested. 


The  *  Infolvent  Debtors  Cafe : 

or 

Young  verf.  Diego  Aimes. 


Wedntfdny 
:Sth  Novtm- 
btr  1759. 
*  V.  ante  799. 


THE  Court  declared  that  as  the  f  Act  of  32  G.  2.  c.  28.  for  \v-s^-  "3- 
Relief  of  Debtors  with  refpect  to  the  Imprifonment  of  their 
Perfons,  &cy  which  did  not  -f-  commence  till  the  15th  of  June  1759, 
(being  thefirft  Day  of 'Trinity  Term  1759)  could  not,  undoubtedly, 
mean  to  leave,  between  the  Expiration  of  the  former  Act  and  the 
Commencement  of  this,  a  Cbafm  of  \\  Days,  to  the  Prejudice  and 
Difadvantage  of  infolvent  Debtors,  (for  whofe  Relief  it  was  calcu- 
lated,) They  thought  they  ought  to  conftrue  this  Act  equitably, 
for  the  Benefit  and  Relief  of  fuch  infolvent  Debtors  and  Prifoners ; 
Efpecially  as  the  Words  of  it  are  "  That  the  Prifoner  may  exhibit 
"  his  Petition  before  the  End  of  the  fir  ft  Term  which  flail  be  next 
*c  after  he  mall  be  charged  in  Execution."     And  therefore  They 
thought  themfelves  at  Liberty  to  conftrue  it,  and  did  accordingly 
declare  their  Conftruction  of  it  to  be,  "  That  Trinity  Term  1759, 
cc  ought  to  be  confidered  as  the  Term  in  which  fuch  Prifoners  were 
"  charged  in  Execution;"  And  confequently,  "  that  they  or  fuch 
"  of  them  as  were  precluded  by  the  Expiration  of  that  A&,  from 
<c  completing  their  Difcharge  under  it,  had  the  prefent  Michaelmas 
"  Term,  for  the  flrft  Term  next  after  their  being  charged  in  Exe«- 
cution  ;  At  any  Time  before  the  End  of  which,  they  might  petition." 
By  which  Conftruction,  The  Court  took  Care  That  thefe  Debtors 
mould  not  fuffer  any  Inconvenience,  merely  by  fuch  undetigned  Ex- 
piration of  an  Act  made  for  their  Relief,  and  undoubtedly  meant 
!(they  faid)  to  be  continued  on  without  any  intermediate  Chafm. 
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Rex  verf.  Inhabitants  of  Fulham. 

TW  O  juflices  removed  Alice  Brooks,  Widow  of  John  Broohs  ■ 
and  her  4  Children  by  him,  (naming  and  defcribing  them,) 
from  St.  Margaret's  Wejlmi?ifter  to  Fulham :  And  the  Seffions  confir- 
med their  Order,  Stating  the  Cafe  fpecially. 

Cafe — John  Brooks  deceafed,  late  Hufband  of  Alice,  being  fettled 
at  Fulham  14  Years  ago,  afterwards  took  a  Meffuage  or  Tenement 
in  St.  Margaret's  Wejhninjler ,  at  61.  10s.  a  Year.  He  entered  into 
and  continued  in  Poffeffion  thereof  feveral  Years ;  And  during  his 
Refidence  in  the  faid  Meffuage  or  Tenement,  He  the  faid  John 
Brooks  was  ajfejfed  and  taxed,  by  the  Ajfejfors  of  the  Land-Tax  there, 
in  Proportion  to  his  faid  Rent,  for  the  LAND-Tax  due  in  refpecl: 
of  his  occupying  the  faid  Premiffes ;  and  paid  the  faid  Tax  or  Af- 
feffment,  during  fuch  his  Occupying  and  Refidence  in  the  faid 
Meffuage  or  Tenement,  to  the  Cclleflor  of  the  Land-tax  in  the 
faid  Parifh  of  St.  Margaret.  Afterwards  He  was  allowed  the 
laid  Tax  or  Affeffment  by  his  Landlord,  on  his  fettling  his  Account 
with  him  for  the  Rent  of  the  faid  Houfe.  The  faid  John  Brooks 
never  gained  any  Settlement  in  any  Parifh  fince.  Alice  Brooks,  his 
Widow,  and  her  4  Children  by  Him  (naming  them)  are  become 
poor :  And  neither  the  faid  Alice  or  either  of  the  faid  Children  have 
gained  any  Settlement  in  their  own  Right.  The  Seffions  therefore 
ratify  and  confirm  the  Original  Order,  and  difmifs  the  Appeal. 

Mr.  Norton  (who  had  moved  to  quafh  thefe  Orders)  faid  the 
Juftices  had  determined  wrong,  from  imagining  that  John  Brooks 
had  gained  no  Settlement  in  St.  Margaret's,  becaufe  He  was  allowed 
the  Land-tax  again  by  his  Land-lord.  To  prove  which,  He  cited 
the  following  Cafes — (all  determined  in  this  Court,)  Rex  v.  Inha- 
bitants of  Oakehampton,  M.  7.  &  Pafch.  7  G.  2  ;  the  Cafe  of  the 
Tide-waiter,  who  was  rated  and  paid  to  the  Land-tax  for  his  Salary; 
•  r.<ro/<247.but  was  repaid  by  the  Collector  of  the  Cuftoms.  *  Rex  v.  Inha- 
■i-r. ante 362.  bitants  of  \  Chiding/old,  in  H.  30  G.2.     Rex  v.  Inhabitants  of  -f- 

ftr. ante 621.  Wculme>  in  ?r.  l757>  3°  &  3 1  G-  2-  and  Rex  v-  Inhabitants  of  || 
Pain/wick,  in  7r.  1758,  31  G.  2. 

Mr.  Burton  now  fhewed  Caufe  againft  quafhtng  the  Orders;  and 
Mr.  Morton  fupported  Him.  They  Both  argued  from  the  Incon- 
venience ;  and  would  have  had  it  fuppofed  that  it  was  the  Collector 
of  the  Land-tax,  and  not  the  Parifh  Officer,  who  made  the  Affeff- 
ment. 2 

Mr. 
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Mr.  Norton  and  Mr.  Stowe,  contra,  cited  the  Cafe  of  *  Arrriley  *  *«  v.  7* 
v.  Braw/g' ;  Where  it  was  determined,  That  the  being  afleffed  and  ^J'  g 


A- 

hitanti  of 
■s  '  yj  Brantley,  H. 

paying  two  quarterly  Payments  to  the  Land-tax  gained  a  Settlement :  9  g.  z. 
And  infifted  that  this  was  a -Point  long  fince,  and  very  often,  fully 
and  formally  fettled. 


And  upon  that  Foot,  of  it's  being  a  fettled  Point, 
The  Court  made  the  Rule  absolute. 
Both  Orders  quashed 


i03ie 


The  End  of  Michaelmas  Term  1759. 
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HIS  Cafe  came  before  the  Court,  upon  a  Queftion  refer- 
ved  by  Lord  Mansfield  at  Niji  prius  at  Guildhall,  upon  an 
Adtion  upon  the  Cafe,  on  a  Policy  of  Injur ance. 


The  Infurance  was  made  upon  One  fourth  Part  of  the  Ship  Encou- 
ragement, and  of  it's  Cargo,  from  Greenland  to  London,  free  from 
Average  under  a  certain  Value,  from  the  Ice. 

The  Plaintiff  declared  upon  a  total  Lofs  of  the  Ship  :  The  De- 
claration exprejjly  Jlated  a  total  Lofs  of  it ;  And  the  Damages  were 
laid  for  a  total  Lofs. 

But  the  Evidence  only  proved  an  Average  or  Partial  Lofs: 
It  was  not  attempted  to  prove  a  total  One  ;  And  it  was  only  fhewn 
that  the  Ship  had  received  form  Damage,  (fcarce  more  than  50/. 
would  have  repaired.) 

The  Defendant's  Counfel  objected,  at  the  Trial,  "  That  this 
"  Evidence  did  not  maintain  the  Plaintiff's  Declaration  :"  And  they 
reprefented  the  Practice  to  have  been  on  their  Side ;  viz.  "  That 
*'  Proof  of  a  partial  Lofs  was  not  fufficient  to  fupport  a  Declaration 
"  for  a  total  Lofs." 

A  Verdict,  was  taken  for  20/.  as  for  an  Average  Lofs :  But  it  w?s 
agreed  on  both  Sides,  that  this  Verdict  fhould  be  fubject.  to  the  Opi- 
nion of  this  Court,  "  Whether  it  was  maintainable  in  Point  of  Law." 
If  the  Court  mould  be  of  Opinion  "  That  it  was,"  then  the  Plain- 
tiff was  to  have  Judgment :  But  if  the  Court  mould  be  of  Opinion 
*'  That  it  was  not"  Then  the  Plaintiff  was  to  be  Non-fuited. 

4 

It 
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It  was  now  urged  by  the  Defendant's  Counfel,  That  this  Adion  is 
in  the  Nature  of  a  fpecial  Action  upon  the  Cafe ;  and  the  Plaintiff 
refts  his  Cafe  upon  a  total  Lofs  of  the  Ship  :  It  is  not  laid  as  a 
Confequence  of  the  Events  fet  forth  in  the  Declaration  ;  But  He  has 
made  this  the  Gift  of  his  Action.  The  Damages,  they  faid,  muft  be 
taken,  upon  this  Record,  to  have  arifen  from  a  total  Lofs  :  And  the 
Jury  are  obliged  to  give  Damages  agreeably  to  the  Plaintiffs  own  ex- 
press Allegation ;  and  can  not  take  into  their  Consideration  any  Damages 
that  are  not  alledged.  And  here  is  no  Allegation  at  all  of  any  Ave- 
rage-Damage. They  denied  that  any  thing  was  put  in  Iffue,  upon 
the  Non  Ajjumpfit  pleaded,  but  the  total  Lofs,  which  the  Plaintiff 
has  alledged  and  the  Defendant  has  denied  :  And  they  faid  that  the 
Defence  upon  an  Average  Lofs  was,  or  at  leaft  might  be,  quite  dif- 
ferent from  the  Defence  upon  a  total  Lofs.  They  added,  That  if 
the  Defendant  had  chofen  to  fuffer  Judgment  to  go  by  Default,  it 
muft  have  been  taken,  upon  this  Record,  that  he  had  acknowledged 
it  to  be  a  total  Lofs :  And  the  Damages  muft  have  been  afleflai 
againft  him  accordingly. 

They  faid  this  was  not  like  a  Cafe  of  Walker  v.  the  Royal  Ex- 
change Affurance  Company,  in  1746  at  Nifi  prius,  before  Ld.  Ch. 
|.  Lee :  Which  was  an  Action  of  Covenant  upon  a  Policy  of  Infu- 
rance,  for  800 1,  on  the  Ship  Argyle  from  to  Viona. 

The  Breach  afllgned  was,  <c  That  before  the  Ship's  Arrival  at  Viana, 
"  She  was  taken  by  Enemies,  and  thereby  totally  loft."  The  Defen- 
"  dant  alledged  "  That  She  left  her  Convoy  improperly ;  That  She 
<£  was  retaken  by  an  Englijh  Man  of  War ;  That  She  was  thereupon 
"  fold  ;  That  §  of  the  Value  was  paid  to  the  Re-taker;  That  the 
"  Reft  of  the  Purchafe-Money  was  left  at  Oporto,  in  the  Hands  of 
"  the  Englifo  Conful."  And  the  Defendant's  Counfel  objected 
"  That  upon  thefe  Circumftances,  the  Ship  was  not  totally  loft" 
It  was  anfwered  on  the  Plaintiff's  Part,  "  That  the  Objection 
"  would  not  hold  :  'For  that  notwithftanding  the  Recapture,  it  was 
"  a  total  Lofs  by  the  Capture."  Whereas  in  the  prefent  Cafe,  here 
is  only  a  partial  Lofs :  So  that  the  two  Cafes  do  not  refemble  Each 
other. 

They  cited  the  Cafe  of  Hambleton  v.  Veere  2  Saund.  169.  as  being 
moreappofite  to  the  prefent  Cafe.  They  alfo  cited  1  Strange  1250, 
Dean  v.  Dicker,  to  prove  that  a  Recapture  does  not  hinder  it's  being 
a  total  Lofs ;  when  it  had  once  become  fo  by  the  Capture. 

The  Court  were  clearly  of  Opinion  with  the  Plaintiff,  even 
without  hearing  his  Counfel. 
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Lord  Mansfield — At  the  Trial,  it  appeared  to  me,  and  fo  the 
Jury  thought,  That  the  prefent  Cafe  could  not  be  confidered  as  a 
total  Lofs.  The  Defendant's  Counfel  objected  (as  they  do  now,) 
"  That  the  Jury  could  not  take  a  partial Lofs  into  their  Coniidera- 
"  tion,  upon  an  exprefs  Declaration  for  a  total  Lofs:"  And  I 
underftood  from  them,  "  that  the  Practice  fupported  their  Objec- 
•"  tion." 

Mr.  Norton,  who  was  Counfel  for  the  Plaintiff  at  the  Trial,  then 
argued  to  the  contrary,  upon  Principles :  And  He  alfo  cited  the 
Cafe  of  Walker  v.  the  Royal  Exchange  Affurance  Company.  (But 
that  Cafe  does  not  prove  much ;  becaufe  that  was  a  total  Lofs.)  I 
was  fatisfied  upon  the  Principles j  provided  the  Practice  did  not  in- 
terfere with  them  :  Which  I  was  then  told  it  did. 

I  chofe  to  put  it  in  fuch  a  Shape  that  the  Opinion  of  the 
Court  might  be  had,  without  Delay  or  Expence. 

No  Hardfoip  was  done  to  the  Defendant,  upon  the  Quantum  of 
the  Damages  found :  For  the  Plaintiff  took  a  great  deal  lefs  than 
it  clearly  appeared  upon  the  Evidence  that  the  Lofs  amounted  to. 

I  cannot  hear  of  any  fuch  Determination  as  can  fupport  the  Ob- 
jection that  has  been  made  by  the  Defendant's  Counfel. 

Therefore  it  ftands  fingly  upon  Principles.  And  upon  Prin- 
ciples, it  is  extremely  clear  That  the  Plaintiff  may,  upon  this  De- 
claration, recover  Damages  as  for  a  partial  Lofs. 

This  is  an  Action  upon  the  Cafe :  Which  is  a  liberal  Action. 
And  a  Plaintiff  may  recover  lefs  than  the  Grounds  of  his  Declara- 
tion fupport ;  though  not  more.  This  is  agreeable  to  Juftice,  and 
confiftent  with  his  Demand. 

Here  are  two  Grounds  of  the  Plaintiff's  Declaration  j  viz.  The 
Policy,  and  the  Damage  to  the  Ship. 

As  to  it's  being  a  total  Lofs,  or  a  partial  Lofs,  'That  is  a  Queftion 
more  applicable  to  the  Quantity  of  the  Damages,  than  to  the 
Ground  of  the  Action.  The  Ground  of  the  Action  is  the  fame, 
whether  the  Lofs  be  partial,  or  total :  Both  are  Perils  within  the 
Policy. 

As  to  the  Defendant's  not  coming  prepared  to  defend  a  partial 
Lofs — This  indeed  would  be  an  Objection,  if  it  was  true.  But  the 
Defendant  does,  in  Truth,  come  prepared  to  mew  "  that  either  no 

"  Damages 
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"  Damages  had  happened  at  all ;  Or,  at  leaft,  that  Damages  have 
"  not  happened  to  fuch  a  Degree  as  the  Plaintiff  has  alledged  in  his 
"  Declaration ;"  Or  "  That  he  did  not  fign  the  Policy." 

As  to  the  Effects  of  a  'judgment  by  Default — The  Defendant 
could  not  have  been  hurt  by  a  Judgment  by  Default.  For  the 
Plaintiff  could  not  have  recovered,  even  upon  a  Writ  of  Inquiry, 
any  greater  Damages  than  the  Plaintiff  could  prove,  to  the  Jury 
fworn  to  affefs  them,  "  That  he  had  actually  fujered." 

If  the  prefent  Objection  was  to  prevail,  it  would  introduce  the 
Addition  of  unneceffary  Counts  in  Declarations,  and  an  enormous 
Swelling  of  the  Records  of  the  Court.  It  is  more  convenient  to  lay 
the  Cafe  fhort,  than  prolix. 

There  is  no  Proof  of  any  Practice  contrary  to  the  Principles. 
It  was  the  Apprehenfion  of  fuch  a  contrary  Practice,  that  was  the 
only  Occafion  of  my  having  any  Doubt  at  the  Trial.  I  am  now  fully 
fatisfied  that  the  Plaintiff  may  recover  either  the  whole,  or  less, 
than  he  has  laid.  And  therefore  this  Verdict  ought,  in  my  Opi- 
nion, to  ftand.  In  an  Ejeclment  for  more,  the  Plaintiff  may  re- 
cover lefs  :  'Tis  every  Day's  Practice. 

Mr.  Juft.  Denison  concurred  ;  and  thought  it  a  very  plain  Cafe, 
It  is  an  Action  for  Damages  for  the  Lofs  of  the  Ship.  Now,  in  an 
Action  for  Damages,  the  Plaintiff  is  to  recover  his  Damages,  ac- 
cording to  his  Proof,  pro  tanto :  But  He  is  not,  in  an  Action  for 
Damages,  obliged  to  prove  All  that  he  has  alledged.  If  it  had 
been  an  Action  of  Covenant  for  pulling  down  a  Houfe,  would  not 
the  Plaintiff  be  intitled  to  recover  Damages  for  pulling  down  half 
the  Houfe,  provided  he  had  proved  that  the  Defendant  did  it  ? 
This  is  no  Variance  of  the  Evidence  from  the  Declaration  :  The 
Evidence  tends,  in  a  certain  Degree,  to  the  Proof  of  what  is  al- 
ledged in  the  Declaration.  It  is  not  neceffary  to  lay  two  Counts  in 
fuch  a  Declaration  as  this. 

Mr.  Juft.  Foster  concurred  in  the  Opinion  "  That  the  Verdict 
"  ought  to  Hand." 

Mr.  Juft.  Wilmot  alfo  concurred.  He  faid  that  in  Actions  for 
Damages,  the  Plaintiff  may  recover  for  All,  or  for  any  Part :  The 
Damages  are  feverable,  and  may  be  given  pro  tanto.  Here,  Da- 
mages are  laid  for  a  total  Lofs ;  which  is  only  the  Meajure  of  the 
Damages :  And  the  Plaintiff  proves  a  partial  Lofs ;  which  only 
affedls  the  Meafure  of  the  Damages,  but  is  no  Variance  from  the 
Allegations  contained  in  the  Declaration. 

And 
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And  if  this  had  been  a  Judgment  by  Default,  yet  the  Plaintiff 
could  not,  even  in  that  Cafe,  have  recovered  Damages  for  any  more 
Lofs  than  he  was  able  to  prove  under  the  Writ  of  Inquiry  of  Da- 
mages. 

And  as  to  the  Defendant's  not  having  fufficient  Notice  that  he 
fhould  come  prepared  to  defend  againfr.  a  partial  hok— I  think  He 
has  fufficient  Notice  to  come  thus  prepared  ;  For  He  ought  to  come 
prepared  to  prove  "  That  No  Damage  at  all  happened."  If  any  at 
all  happened,  he  will  be  liable  pro  tanto,  if  it  be  proved. 

Per  Cur.  unanimoufly, 

Let  the  Poji'ea  be  delivered  to  the  Plaintiff. 


januan  Kex  verj.  Benjamin  Burgeis. 

1 7.60. 

A  'Trial  at  Bar. 

INDICTMENT  for  a  Nufance,  in  obftrufting  an  ancient  and 
_  common  Highway  leading  from  Richmond,  through  and  over 
Richmond-Hill  and  from  thence  through  and  over  Richmond  New  Park 
to  Coomb-Neville,  for  all  the  King's  Subjects,  with  their  Horses^ 
to  go  return  pafs  and  ride  at  their  free  Will  and  Pleafure. 

Note — 

AwJ/rth         The  *  former  Tr'al  at  Bar  was  for  obftrudting  an  ancient  and  com- 
ics™ ""  mon   H'gnvvay  for  Carriages  Horfmen   and  Foot-Pafengers : 

Which  was  laid  jointly,  viz.  as  a  common  Highway  for  all 

thefe. 

An  Indictment  was  afterwards  found  for  obftrudting  a  Foot- Way ; , 
+  On  28th  Which  was  not  defended  ;  (being  f  given  up  by  the  then  At- ' 

May  .756.  torney  General,  now  Ld.  Mansfield.) 

Thefbtwo  laft-mentioned  Indictments  (as  well  as  theprefent  One) 
refated  to  Richmond-Hill  Gate. 

Another  Indi&ment  was  afterwards  found  againfl  Marthay  Gray, 
Keeper  of  the  Eajl-Sbcen  Gate  j  and  was  tried. 

fl  At  Lent         That  Second  Trial  (which  was  at  Kingjlon  Affizes  before  fj  Mr. 
Affizes  i758.  juft  pOSTER)   was  for  a  Foot- Way  only,  through  the  Park 

at  Eajl-Sbeen  Gate:   And  the  Gate-Keeper  was  convicted. 

This  was  for  a  HoRSF-Way  only;  and  the  Way  was  defcribed 
to  lead  through  Richmond  Gate. 

1  Upon 
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Upon  the  firft  Trial,  it  feemed  clear  beyond  all  PoffibUity  of  Doubt, 
(and  fo  the  Attorney  General  now  acknowledged,)  "  That  there 
"  was  an  indifputable  Right  for  FooT-Paflengers,  and  that  there 
had  always  been  Ladders  at  certain  Gates :"  But  the  Right  of  paffing 
and  repaying  with  Carriages  or  on  HoKSE-hack  was  very  weakly 
fupported  at  that  Time,  and  moft  ftrongly  contradicted  by  a  great 
Over-balance  of  more  credible  Evidence. 

Upon  the  prefent  Trial,  the  Pretence  of  Claim  to  the  Horse  - 
Way  was  fo  ill  fupported  by  Evidence  on  the  Part  of  the  Profecutors ; 
and  fo  clearly  fhewn  to  be  ill-founded  and  imaginary,  by  the  flron- 
geft  Evidence  on  the  other  Side,  (which  fully  proved  "  That  50, 
*'  60,  70  Years  ago,  there  were  Locks  upon  all  the  Gates ;  that  no 
"  Perfons  could  pafs  on  Horfe-back  or  with  Wheeled  Carriages, 
"  without  Keys  or  Permijjion  of  the  Ranger  or  his  Subftitutes ;  and 
11  that  there  had  always  been  a  Fence-Month,  during  which  Seafon 
"  No  One  at  all  could  even  make  Ufe  of  the  Keys  which  the  Ran- 
"  ger  had  given  them,  to  be  ufed  at  all  other  Times  but  that 
"  Month;")  that  the  Court  and  Jury  and  Audience  and  alfo  the 
Profecutors  own  Counfel  were  convinced  that  the  Profecutors  had 
failed  in  their  Evidence :  And  accordingly,  the  Jury  themfelves 
declared  voluntarily  and  without  being  afked  their  Sentiments, 
"  That  they  were  quite  fatisfied  with  the  Evidence  which  had  been 
"  already  given  on  the  part  of  the  Defendant." 

Whereupon  the  Defendant's  Counfel  refted  the  Matter  here ; 
although  they  had  45  more  WitnefTes  dill  remaining  un-examined  : 
And  it  was  thought  needlefs  for  them  to  fum  up  their  Evidence,  or 
to  fay  any  thing  more  upon  the  Subject. 

The  Jury  therefore,  without  hearing  any  Remarks  or  Reply  or 
Summing  up  the  Evidence  at  all,  and  without  going  from  the  Bar, 
or  having  the  leaft  Doubt  or  Hefitation, 

ACQUITTED   the  DEFENDANT. 

JV.  B.  Soon  after  the  Trial  at  Surrey  Aflizes  for  a  Nufance  in  ob- 
flrucling  the  Foot-W^y,  whereof  the  then  Defendant  Martha 
Gray,  Gate-Keeper  at  Ea/i-Sbeen-Gate  was  convicted  as  afore- 
faid,  very  convenient  Ladders  were  erected,  at  thofe  Gates  to 
which  the  two  former  convictions  extended,  and  where  there 
had  anciently  been  Ladders,  till  Sir  Robert  JValpole  (then 
Ranger)  took  them  away ;  viz.  at  Richmond-Gtiz,  and  at 
EaJi-Sheen-GsXt. 
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Thur/day  31ft  Rex  verL  Inhabitants  of  Hitcham. 

"January 

1  -;■■ 1. 


"*  W  0  JufHces  made  an  Order  for  the  Removal  of  Thomas  Death 
and  Anne  his  Wife  and  feveral  of  their  Children  (naming  and 
defcribing  them)  from  Hitcham  to  Ringftall  (both  in  Suffolk.)  Upon 
Appeal  to  the  Seffions,  they  fet  afide  the  Juftice's  Order,  ftating  the 
Cafe  fpecially. 

Cafe — The  faid  Thomas  Death,  the  Father,  and  Anne  his  Wife, 
having  a  legal  Settlement  in  Ring  fall,  afterwards,  about  18  Years 
ago,  before  the  Michaelmas  in  that  Year,  let  him/elf  for  One  Tear, 
to  William  Death  his  Brother,  who  was  a  legal  Inhabitant  of  Hitch- 
am, and  exercifed  the  Trade  of  a  Carpenter  in  the  faid  Parifh  ;  and 
entered  his  faid  Service  at  Hitcham  aforefaid,  and  continued  his  faid 
Service  for  a  Year  according  to  his  faid  Contract :  But  was,  by  his 
Agreement  with  his  Brother,  to  receive  no  Money  by  JVay  of  Wages; 
but  his  Brother  was  to  teach  him  as  much  as  he  could,  during  the 
faid  Year,  of  the  Trade  of  a  Carpenter ;  And  his  Brother  was  to 
provide  him  Meat  Drink  Waffling  and  Lodging  during  the  faid 
Time ;  And  the  faid  Thomas  Death  was  to  do  all  his  faid  Brother's 
lawful  Bufinefs  in  his  Farming  Way,  (the  faid  William,  his  Brother, 
occupying  a  fmall  Farm  zt  Hitcham  aforefaid;)  and  was  employed  by 
his  faid  Brother  in  his  faid  Bufinefs  of  a  Carpenter  and  his  farming 
Way,  and  in  doing  any  other  Work  that  Ins  faid  Brother  ordered  him  ; 
And  particularly,  in  the  HarveJI-time,  the  faid  William  Death  having 
taken  fome  Corn  to  cut,  of  a  neighbouring  Farmer,  the  faid  William 
Death  ordered  the  faid  Thomas  Death  to  cut  it,  which  the  faid 
Thomas  Death  did;  And  the  faid  William  his  Matter,  took  the  Mo- 
ney for  cutting  it.  And  it  further  appeared  (to  the  Sefilons)  that 
the  faid  feveral  Children  had  not  gained  any  Settlement,  feparate  or 
diftinct  from  their  faid  Parents.  Whereupon,  the  Seffions  were  of 
Opinion,  that  the  faid  Thomas  Death  gained  a  legal  Settlement  for 
himfelf  and  for  his  faid  Wife  and  for  their  faid  feveral  Children,  in 
the  faid  Parifh  of  Hitcham,  by  reafon  of  the  Facts  above  ftated  ;  And 
riierefore  allow  the  Appeal,  and  fet  afide  the  Order  of  two  JufHces 
for  removing  them  from  Hitcham  to  Ringjhall. 

In  Michaelmas  Term  laft,  Mr.  Norton  moved  to  quafh  this  Order 
of  Seffions :  Becaufe,  as  the  Pauper  was  a  married  Man  with  a 
Family,  He  could  not  gain  a  Settlement  by  a  Hking  and  Service; 
And  this  Letting  Himfelf  is  Nothing  more  than  a  Hiring  for  a 
Tear  and  Service  for  a  Tear. 

X  After- 
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Afterwards,  Mr.  Morton  (who  was  for  the  Parifh  of  Ringjball) 
moved  That  the  Order  of  Seifions  might  be  fent  down  to  be  amen- 
ded in  the  State  of  the  Fuel:.  He  produced  an  Affidavit  "  that  the 
"  Pauper  was  not,  in  Facl,  a  married  Man  at  the  Time  of  his  let- 
**  ting  himfelf  to  his  Brother  for  a  Year;  nor  was  his  being  a Jin- 
"  g/e  Man  at  that  Time,  at  rdl  contefted :  But  that  the  Recital  of 
"  his  having  a  Wife  at  that  Time  was  inferred  by  a  Mi/lake ;  And 
"  that  it  then  appeared  to  the  Seifions,  upon  the  Evidence,  that  he 
tc  was  then  a.  Jingle  Man." 

Lord  Mansfield — Otherwifc,  there  is  no  Queftion  about  the 
Settlement :  And  I  wondered  at  it's  being  made  One. 

A  Rule  was  made  to  fhew  Caufe  why  the  Order  of  Seifions  fhould 
not  be  fent  back  in  Order  to  be  amended.  Which  Rule  was  now 
made  abfolute,  though  very  ftrenuoufly  defended  :  For  the  Court 
thought  it  likely  to  be  a  Miftake,  for  two  Reafons.  One  of  them 
was  an  Obfervation  of  Mr.  Juft.  Denifon's  "  That  if  He  was  not 
a  Single  Man  at  the  Time  of  his  Hiring  himfelf,  no  Queftion  at  all 
"  could  have  arifen  at  the  Seifions,  about  the  Reft  of  the  Cafe." 
The  other  Reafon  to  fufpecl  that  it  was  a  mere  Miftake,  was  added 
by  Mr.  Juft.  Fofter ;  Namely,  "  That  the  Counfel  concerned  for 
"  the  Pariih  of  Hitcham  were  fo  vehement  in  their  Oppoiition  to  it's 
"  being  ftated  agreeably  to  the  real  Truth  of  the  Fac\." 

The  Seifions  thereupon  re-examined  the  Matter,  and  heard  new 
Evidence,  which  proved  the  faid  Thomas  Death  to  have  been  a 
fmgle  Man  at  the  Time  of  the  Hiring :  And  They  amended  their 
Order  accordingly.  This  amended  Order  was  afterwards  af- 
firmed. 

But  as  it  was  made  upon  new  Evidence,  The  Court  ordered  the 
Recognizance  to  be  discharged. 


Strong, 
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Friday  i&      Strono-,  Clerk,  verf.  Teatt,  Leffee  of  *  Mervyn  et  al\ 

Fib'-uary 

*  The  fix  Leflore  of  the  Plaintiff,  in  Ireland,  were  Mervyn  Fan- 
ning, Arthur  Mervyn,  Henry  Carey,  Wejley  Herman,  Eleanor 
Irvine,  or  Irvin,  and  Anne  Mervyn :  But  only  three  of  the  fix 
Dcmifes,  viz.  Thofe  of  Wejley  Harman,  of  Eleanor  Irvinet 
and  of  y#z«  Mervyn,  (who  All  claim  by  virtue  of  the  Devifes 
to  the  Teftator's  Daughters,)  were  material. 

THIS  was  a  Writ  of  Error,  brought  upon  a  Judgment  given 
by  the  Court  of  King's  Bench  in  Ireland,  for  the  Plaintiff  in 
Ejectment. 

The  Ejectment  was  brought  for  Lands  in  the  County  of  Tyrone  t 
And  upon  the  Trial,  a  Special  Verdict  was  found. 

• 

The  Special  Verdict  firft  ftates  a  long  Pedigree  of  the  Family  of 
the  Mervyns ;  and  alio  feveral  Deeds,  not  neceffary  to  be  here  taken 
Notice  of,  (as  no  Queftion  at  all  arifes  upon  them.) 


Then  it  finds  That  Audley  Mervyn  Efq;  and  Henry  his  Son,  on 
the  Marriage  of  the  faid  Henry  with  Mrs.  Mary  Titchburn,  executed 
Deeds  of  Leafe  and  Releafe  dated  the  2 iff  and  22d  of  December 
171 1  $  And  that,  in  Puriuance  thereof,  a  Fine  was  levied,  and  a 
Recovery  fuffered,  whereby  the  Manor  of  Arkftoiun  in  Tyrone,  (of 
which  the  Premiffes  in  queftion  are  Part,)  was  fettled,  in  Ariel  Set- 
tlement, on  the  faid  Audley  (the  Father)  for  Ljf? ;  then  on  the  faid 
Henry  (his  Son)  for  Life ;  Then  on  the  firft  and  other  Sons  of 
Henry  &c,  and  the  Iffue  of  that  Marriage  (in  common  Form,) 
with  feveral  Terms,  Powers,  and  Provifots;  with  the  Reversion 
in  Fee  to  the  faid  Audley,  the  Father.  (Which  Marriage  took  Ef* 
feci :  But  there  was  no  Iffue  of  it.) 

That  Audley  Mervyn  had  Iffue,  befides  the  faid,  Henry  (his  Eld- 
eft  Son,}  three  other  Sons,  viz.  Audley,  James,  and  Theophilus;  and 
four  Daughters,  viz.  Lucy,  (who,  in  her  Father's  Life-time,  mar- 
ried with  IVent'Worth  Harman,)  Eleanor,  (One  of  the  Leffors  of  the 
Plaintiff,  and  who  afterwards  married  with  Ckriftopber  Irwin,  who 
has  been  many  Years  dead,)  Anne,  (One  of  the  Leffors  of  the 
Plaintiff,  who  married  James  Mervyn  otherwife  Richardjon,  long 
fince  dead,)  and  Jane. 

That  the  faid  Audley  the  Elder,  being  feifed  as  the  Law  require?, 
of  the  faid  Lands  and  Tenements,  on  the  15th  of  June  lyij,  duly 

made 
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made  and  published  his  laft  V/ill  and  Te ft  anient,  in  Writing ;  where- 
by, after  reciting  "  that  He  was  defirous  to  make  the  beft  Provision 
"  in  his  Power,  for  the  Support  of  his  Children  and  the  Peace  and 
"  Settlement  of  his  Family;"  He  devifed  as  follows  ;  viz.  "  And 
as  to  the  worldly  Estate  wherewith  it  hath  pleafed  God  to 
blefs  me,  I  give  and  bequeath  the  same,  in  Manner  following.  I 
give  and  bequeath  to  my  dearly  beloved  Wife  Olivia,  to  her  proper 
Ufe  and  Benefit,  All  my  Plate  and  Houfhold  Goods  and  Furniture 
of  what  kind  foever,  and  alfo  my  Coach  and  Horfes  and  their 
Harneffes,  and  three  Saddle-Horfes.  I  alfo  conftitute  and  appoint 
my  faid  dear  Wife  fole  Executrix  of  this  my  laft  Will  and  Tefta- 
ment;  and  do  give  and  bequeath  unto  Her  All  the  Reft  and  Refidue 
of  my  perfonal  Eftate,  of  what  kind  foever.  And  I  do  hereby  will 
and  require  my  faid  Executrix,  affoon  as  She  conveniently  can,  after 
my  Death,  to  fell  all  the  Reft  of  my  Horfes  and  all  my  Stock  of 
Cattle ;  and  to  apply  the  Money  arifing  by  fuch  Sale,  and  all  fuch 
Debts  as  are  or  (hall  at  the  Time  of  my  Death  be  due  to  me,  (par- 
ticularly, the  Sum  of  i  lool.  due  to  me  by  Judgment  affecting  the 
Eftate  of  Richard  late  Earl  of  Bellamont ;  the  Sum  of  iooo/.  due 
to  me  by  my  Son  Henry  Mervyn ;  and  a  Debt  of  iooo  /.  or  1200  /. 
due  to  me  by  Hugh  Mervyn ;)  and  alfo  All  Arrear  of  Rents  which 
are  or  fhall  become  due  unto  me,  to  the  Payment  and  Difcharge  of 
fuch  Sums  of  Money  as  fhall  be  due  by  me,  to  any  Perfon  or  Per- 
fons,  at  the  Time  of  my  Death ;  and  to  the  Intent  that  all  my 
Debts  may  be  honeftly  and  truly  paid  and  difcharged. 

I  do  hereby  give  and  devife  to  my  faid  dear  Wife  Olivia  and  her 
Heirs,  All  that  and  thofe  the  Towns  Lands  and  Tenements  GV 
&c  (Specifying  them  by  their  particular  Denominations;)  All 
which  Lands  and  Tenements  are  fituate  lying  and  being  in  the  Coun- 
ty of  Tyrone;  As  alfo  the  Town  and  Lands  of  &c ;  All  which  laft 
mentioned  Lands  are  fituate  lying  and  being  in  the  Barony  of  Duleek 
and  County  of  Meath;  And  alfo  all  other  the  Lands  Tenements  and 
Hereditaments  in  the  faid  Counties  of  Tyrone  and  Meath  or  either 
of  them,  'whereof  I  am  feifed  in  Fee  Simple,  or  of  which  any  other  Per- 
son is  feifed  in  Trufl  for  me  ^  Together  with  their  and  every  of  their 
Appurtenances;  To'  the  Ufe  Intent  and  Purpofe  that  my  faid  dear 
Wife  fhall  take  and  receive  out  of  the  faid  Lands,  as  an  Addition  to 
her  Jointure,  One  Annuity  or  Yearly  Rent-Charge  of  100/.  per 
Annum,  during  her  natural  Life,  to  her  own  proper  Ufe  and  Benefit: 
And  to  this  further  Ufe  and  Purpofe,  that  my  faid  \N if e  may,  by 
Sale  of  fuch  of  the  faid  Lands  hereby  to  her  devifed,  raife  fo  much 
Money  as  may  be  fufficient  to  pay  off  and  difcharge  fuch  of  the  faid 
D:  bts,  as  fhall  not  be  paid  off  and  difcharged  out  of  my  perfonal 
Eftate.  And  as  to  fo  much  part  of  the  faid  Lands  and  Tenements 
as  fhall  remain  unfold,  To  the  Ufe  following,  {fubjefl  fieverthclefs 
to  the  Payment  of  the  faid  Sum  of  100/.  per  Annum  to  mv  faid  dear 
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Wife  during  her  natural  Life,)  viz.  To  the  Ufe  of  my  Son  Audley 
Mervyn,  for  and  during  his  natural  Life;  And  from  and  after  his 
Death,  To  the  Ufe  of  his  firft  and  every  other  Son  and  Sons  feveral- 
ly  and  fucceffively,  and  to  the  Heirs  Male  of  their  feveral  and  re- 
fpective  Bodies ;  And  for  want  of  fuch  IfTue,  To  the  Ufe  of  my 
Son  James,  for  and  during  his  natural  Life ;  and  from  and  after  his 
Death,  To  the  Ufe  of  his  firft  and  every  other  Son  and  Sons  feverally 
•and  fucceffively,  and  to  the  Heirs  Male  of  their  feveral  and  refpec- 
tive  Bodies ;  And  for  want  of  fuch  IfTue,  To  the  Ufe  of  my  Son 
Theophilus,  for  and  during  his  natural  Life ;  and  from  and  after  his 
Death,  To  the  Ufe  of  his  firft  and  every  other  Son  and  Sons  feveral- 
ly and  fucceffively,  and  the  Heirs  Male  of  their  feveral  and  refpec- 
tive  Bodies ;  And  for  Want  of  fuch  IfTue,  To  the  Ufe  of  my  Son 
Hfnuv,  for  and  during  his  natural  Life  ;  and  from  and  after 
his  Death,  To  the  Ufe  of  his  firft  and  every  other  Son  and  Sons  fe- 
verally and  fucceffively,  and  the  Heirs  Male  of  their  feveral  and  rc- 
fpecfive  Bodies;  And  for  Want  of  fuch  Iffiie,  To  the  Ufe  of  Each 
and  Every  of  my  Daughters  and  the  Heirs  of  their  feveral  Bodies, 
as  Tenants  in  Common,  and  not  as  Jointenants ;  And  for  want  of 
fuch  IfTue,  To  Mervyn  Arckdall  and  Henry  Carcv,  my  Nephews, 
and  their  Heirs. 

And  it  is  my  further  Will  and  Intention,  and  I  do  hereby  devife, 
That  if  it  fhall  fo  happen,  that  my  Sons  Henry  and  Audley  Avail 
Both  of  them  die  without  IfTue  Male,  in  the  Life-tune  (f  my  Son 
James,  Whereby  the  Eftate  fettled  upon  my  Son  Henry,  upon  his 
Marriage,  fhall  defcend  come  or  remain  unto  my  faid  Son  James, 
That  then  and  in  fuch  Cafe,  my  faid  Son  James  fhall  not  take  any 
Intereft  or  Eftate  in  the  Lands  and  'Tenements  herein  before  devifed 
'  unto  him;  but  that  the  fame  (hall  remain  and  go  ever  to  my  Son 
Theophilus,  according  to  fuch  Intereft  and  Eftate  as  is  herein  before 
to  him  devifed  for  want  of  IfTue  Male  of  my  faid  Son  James. 

And  I  will  and  devife  that  my  Executrix  fhall  have  full  Power 
and  Authority,  by  her  laft  Will  and  Teftament  in  Writing,  to  charge 
or  incumber  All  or  any  of  my  Lands  and  Tenements  herein  men- 
tioned, with  fuch  Portions  and  Provifions  for  All  or  any  of  my 
Daughters,  as  She  ftiall  think  reafonable. 

And  it  is  my  further  Will  and  Intention,  That  Whoever  of  my 
Sons  fhall  be  feifed  of  an  Eftate  or  Ufe  for  Life  in  the  faid  Lands, 
fhall  have  Power  to  commit  Wafte ;  as  alfo  to  fettle  a  Jointure  on 
any  Woman  he  fhall  marry,  in  Proportion  to  her  Fortune ;  and 
Jikewife  to  make  Leafes  for  One  two  or  three  Lives  or  21  Years, 
at  the  higheft  Rent  that  can  be  had  from  a  folvent  Tenant. 


o 
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And  whereas,  by  the  Settlement  made  upon  the  Marriage  of  my 
Son  Henry,  I  have  Power  to  charge  the  Eftate  fettled  on  my  faid  Sou 
with  the  Sum  of  2500/.  for  the  Portions  of  my  Younger  Children, 
I  do  hereby  will  and  direct  my  Executrix,  immediately  after  my. 
Death  to  receive  the  laid  Sum  of  2  500  /,  for  the  Ule  of  my  Younger 
Children,  and  to  apply  the  Intereft  thereof  to  their  Education  and 
Maintenance,  in  fuch  Manner  as  She  fhall  think  fit,  and  to  difpofe 
of  the  Surplus  thereof  in  Manner  following,  that  is  to  fay,  To  my 
Sons  'James  and  Theophilus  and  my  Daughters  Eleanor  Anne  and 
Jane,  the  Sum  of  500  /.  Each,  at  fuch  Time  as  He  or  She  fliaii 
marry  or  attain  the  Age  of  21  Years,  (which  mall  firft  happen:) 
And  in  Cafe  any  of  my  faid  Sons  or  Daughters  fhall  die  unmarried 
and  before  the  Age  of  2  1  Years,  I  will  that  my  faid  Executrix  fhall 
divide  among  the  Survivors  of  my  faid  Sons  James  and  Thcophztus 
and  my  faid  Daughters  Eleanor  Anne  and  Jane,  the  Sum  cf  500  /, 
deiigned  for  Him  or  Her  fo  dying,  in  fuch  Manner  as  She  fhall 
think  fitting. 

And  I  alfo  will  and  devrfe,  That  in  Cafe  my  feveral  Lands  herein 
mentioned  or  any  of  them  (hall  by  virtue  of  this  my  lad  Will  re- 
main and  come  to  my  faid  Son  Henry,  that  my  faid  Executrix  fhall 
have  Power  and  Authority  to  charge  and  incumber  the  fame  with 
any  Sum  not  exceeding  the  Sum  of  5000  /.  Sterling,  for  the  Ute 
and  Advantage  of  fuch  of  my  Daughters  as  fhall  be  then  alive  and 
unmarried,  as  an  Addition  to  their  Portions. 

le  Jury  find  That  the  faid  Audley  the  Elder,  at  the  Time  of 
making  the  faid  Will,  and  at  his  Death,  was  feifed  in  Fee,  in  Pof- 
feffion,  of  the  Lands  devifed  by  exprefs  Denominations  in  bis  faid 
Will,  as  in  his  faid  Will ;  and  likewife  feifed  in  Fee,  in  Poffeffion, 
at  the  fame  Time,  of  the  Lands  of  Gortmore  in  the  County  of  Ty- 
rone, of  about  200  Acres ;  And  that  the  Lands  in  Tyrone  expreffly 
devifed  by  the  faid  Will,  (including  the  Value  of  Gortmore,)  were 
of  the  yearly  Value  of  500/;  And  that  the  Eftate  fettled  by  the 
Deed  of  the  22d  of  December  1711,  was  in  the  Year  1720  or 
J 72 1,  of  the  yearly  Value  of  1800/. 

That  the  laid  Audley  Mervyn  died  on  the  17th  of  June  1717, 
feifed  as  the  Law  requires,  of  the  Lands  and  Premiffes  comprifed  in 
the  faid  Settlement  of  the  22d  of  December  171 1  ;  of  which,  the 
Lands  and  Premiffes  in  queftion  are  part.  And  upon  his  the  faid 
Audley  the  Elder's  Death,  his  Eldefh  Son  and  Heir  at  Law,  Henry, 
became  feifed  thereof  as  the  Law  requires ;  And  being  fo  feifed,.  He 
the  faid  Henry,  by  Leafe  and  Releafe  of  29th  and  30th  cf  Septem- 
ber 1729,  in  Conlideration  of  1500/.  paid,  granted  and  releajed  the 
Premijfes  in  cpejlion,  to  John  Strong,  Clerk,  his  Heirs  and  Af- 
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figns ;  Which  faid  John  Strong  entered,  and  continued  the  Poffef- 
iion  during  his  Life.  On  the  9th  of  March  1744,  John  Strong 
died  feifed  :  And  on  his  Death,  James  Strong,  his  Eldeft  Son 
and  Heir,  entered,  and  continued  the  quiet  Pofleflion  till  the  nth 
of  June  1756. 

Olivia  Mervyn,  who  was  Wife  and  Widow  to  Audley  the  Father, 
died  in  the  Year  1720. 

James  Mervyn,  Son  of  Audley  the  Elder,  died  in  1726,  unmar- 
ried, and  without  Iffue. 

it 

Jane  Mervyn  died  in  1725,  unmarried,  and  without  TiTue. 

Theophilus  Mervyn  died  in  1736,  unmarried,  and  without  I/Tue. 

Lucy  Harman  died  in  1737  j  leaving  Wejley  Harman,  one  of  the 
Leffors  of  the  Plaintiff,  her  Eldeft  Son  and  Heir. 

■ 

Mary,  the  Wife  of  Henry  Mervyn,  died  in  1735,  having  never 
had  Iffue  by  the  faid  Henry. 

Audley,  the  Younger,  died  in  1746,  unmarried,  "and  without  Iffue. 

Henry,  the  Eldeft  Son,  (there  called  Henry  the  Younger,)  died 
on  the  1  ft  of  February  174.7*  having  never  had  Ijfue. 

Mervyn  Archdall,  in  the  Will  mentioned,  died  in  1727. 

Henry  Carey,  furvived  him;  and  died  in  September  1756. 

Hugh  Mervyn,  Son  of  Sir  Audley  Mervyn,  died  in  1727;  leaving 
the  faid  Arthur  Mervyn^  One  of  the  LelTors  of  the  Plaintiff,  his  El- 
deft Son  and  Heir. 

Then  the  Special  Verdict  finds  That  the  Leffors  of  the  Plaintiff, 
before  making  the  Leafes  in  the  Declaration  mentioned,  entered  and 
were  feifed,  and  then  made  the  feveral  Demifes  in  the  Declaration 
&c,  &c. 

But  whether,  upon  the  whole  Matter  aforefaid,  the  Defendant 
James  Strong  be  guilty  of  the  Trefpafs  &c,  the  Jurors  know  not, 
&c,  &c. 

The  Court  of  King's  Bench  in  Ireland  gave  Judgment  for  the 
Plaintiff  in  the  Ejedlment. 

4  The 
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The  whole  Eftate  which  depended  upon  the  Title  fet  up  hy  the 
Leffors  of  the  Plaintiff,  was  of  very  great  Value.  The  Caufe  had  de- 
pended a  great  many  Years,  and  had  been  argued  a  great  many 
Times,  in  Ireland. 

The  Court  there  held  "  That  the  Rever/ion  in  Fee  of  the  Lands 
"  comprized  in  the  Settlement  of  171  1,  paffed  by  the  Will ;"  And 
"  that  the  Ufes  were  legal  Eftates  executed,  fubjec"t  to  a  Charge  for 
xt  the  Payment  of  the  Teftator's  Debts  (if  any  there  were,)  and  to  a 
"  Power  in  Olivia  to  fell  for  that  Purpofe  ;  and  were  good  at  Laic, 
*'  though  devifed  after  an  indefinite  Payment  of  fuch  of  the  Tefta- 
"  tor's  Debts  as  mould  not  be  difcharged  by  his  Perfonal  Eftate." 

This  Cafe  was  firft  argued  in  Michaelmas  Term  laft,  by  Mr.  Pet- 
rot  for  the  Plaintiff  in  Error,  and  Mr.  V/inn  for  the  Defendant  in 
Error ;  But  more  fully,  a  fecond  Time,  on  Tucfday  laft,  the  29th 
of  "January  1760,  by  Mr.  Knowler  for  the  Plaintiff  in  Error,  and 
Mr.  Norton  for  the  Defendants  in  Error ;  The  Court  having  refufed 
repeated.  Applications  to  put  off.  the  Argument  till  the  next  Term. 
It  was  argued  very  elaborately  upon  the  Queftion  "  Whether  the 
"  Leffors  of  the  Plaintiff  in  the  Ejectment  had  any  Legal  Eftate  ;" 
The  Counfel  for  the  Defendant  in  the  Ejectment  iniifting  "  that  Oli- 
"  via  took  the  legal  Fee;"  which  defcended  (they  faid)  to  Henry 
her  Eldeft  Son  and  Heir,  and  was  by  Him  conveyed  to  the  Father 
of  the  Defendant  in  Ejectment :  Or  if  She  did  not,  "  that  the  De- 
"  vifes  thereof  after  Payment  of  Debts  generally,  were  executory 
ct  and  too  remote." 

This  Point  concluded  to  a  Nonfuit  at  Lata  only  ;  and  to  turn  the 
Plaintiffs  round  to  try  another  Kind  of  Remedy. 

The  final  Merits  and  Queftion  of  Right  depended  upon  the  Con- 
struction of  the  Will. 

It  was  adjourned,  upon  the  laft  Argument,  (for  want  of  Time 
to  go  through  with  it,)  to  the  Friday  next  following.  On  which 
Day,  Mr.  Knowler  was  beginning  to  make  his  Reply. :  But 

Lord  Mansfield  faid,  They  need  not  give  Him  the  Trouble  of 
a  Reply. 

The  Queftions  are  Two;  viz,  ( 1  ft.)  Whether  the  Rever/ion  be 
within  the  Devife  ;  And  if  it  be,  (2dly.)  Whether  it  is  a  good  De- 
vife  to  the  Leffors  of  the  Plaintiff. 
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If  the  firft  be  againft  the  Leffors  of  the  Plaintiff,  the  fecond  is 
immaterial.  Upon  the  firft,  We  are  quite  clear,  that  the  Judg- 
ment is  wrong :  And  therefore  it  is  not  neceffary  to  give  any  Opi- 
nion upon  the  other. 

The  Points  of  Law  have  been  argued  with  a  great  deal  of  Skill 
and  Learning  ;  and  much  has  been  fuid  upon  the  Subject  of  them, 
very  well  worth  Attention :  But  as  the  Cafe  ftands,  it  is  not  necef- 
fary for  Us  to  enter  into  them  ;  And  I  give  no  Sort  of  Opinion 
upon  them.  However,  thus  much  I  will  mention,  for  the  Sake  of 
thofe  who  heard  the  Argument ;  viz.  That  this  Cafe  is  not  like  the 
Cafes  that  have  been  cited  ;  and  particularly  not  like  to  that  of  Bag- 
jhaw  v.  Spencer.  That  was  not  to  the  Truftees  and  their  Heirs 
"  to  the  life  of  them  and  their  Heirs"  (as  Mr.  Norton  cited  it:) 
But  to  them  and  their  Heirs  and  Afilgns,  "  upon  Truji  that  they  and 
"  the  Survivors  and  Survivor  of  them  mould,  out  of  the  Rents  and 
"  Profits,  or  by  Sale  or  Mortgage,  raife  enough  to  pay  all  the 
"  Teftator's  Debts  &c :  And  after  thofe  Debts  &c  fliould  be  paid, 
"  then  to  Truftees  for  a  Term  of  500  Years ;  then  to  Truftees  to 
"  the  Ufe  of  his  Nephew  Thomas  Bagflaiv  (as  to  One  Moiety)  for 
"  Life  without  Impeachment  of  Wafte ;  Remainder  to  Truftees  (by 
"  Name)  to  preferve  contingent  Remainders ;  Remainder  to  the 
<c  Heirs  of  the  Body  of  Thomas,  in  ftridt  Settlement ;  Remainder  to 
"  Benjamin  Bagjloaw  for  Life ;  then  to  Truftees  to  preferVe  con- 
"  tingent  Remainders ;  and  after  the  Deceafe  of  Benjamin,  then  to 
"  the  Heirs  of  his  Body  lawfully  begotten."  Great  Debts  were 
due  from  thcTeftator :  And  Money  was  raifed  to  pay  them. 

Thomas  Bag/haw  died  without  IfTue  :  And  Benjamin  entered,  and 
fuppofed  Himfelf  Tenant  in  Tail  in  Poffeffion  ;  And  being  fo  in 
Poffeffion,  the  faid  Benjamin  Bag/haw  fuffered  a  Common  Reco- 
very ;  and  then  devifed  to  his  Wife. 

A  Bill  was  brought  by  the  Wife  (claiming  under  the  Recovery,) 
to  carry  the  Trufts  into  Execution  ;  and  for  a  Conveyance  in  Fee  : 
And  there  was  a  Decree  at  the  Rolls  "  to  carry  them  into  Execution 
"  accordingly." 

The  Litigation  was  between  the  Remainder  Man,  and  the  De- 
vifee  of  Benjamin  :  And  the  Queftion  was  "  Whether  Benjamin 
"  BagJJjaw  was  Tenant  for  Life,  or  in  Tail."  And  the  Mafter  of 
the  Rolls  took  it  to  be  an  Eftate  Tail  in  Benjamin  Bagfiaio.  The 
Plaintiff  claimed  under  the  Common  Recovery  fuffered  by  Benja- 
min :  The  Defendants,  under  the  Will  of  Benjamin  Afhtcn,  the 
original  Devifor.  Neither  Party  doubted  of  its  being  a  Truji :  The 
3  Difpute 
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Difpute  was  about  the  Efhte  dcwifed  to  Benjamin  Bagfljaw  ;  "  Whe- 
"  ther  it  was  for  Life,  or  in  Tail." 

But  my  Lord  Chancellor  darted  a  Doubt,  "  Whether  the  De- 
**  vife  to  Benjamin  Bagjhaw  was  a  Trujl ;  or  whether  it  was  a  Ufe 
"  executed:'  And  if  it  had  come  out  to  have  been  a  Ufe  executed, 
then  the  Authority  in  the  Cafe  of  Coulfon  v.  Coulfon,  and  the  Certi- 
ficate given  by  this  Court  in  that  Cafe,  would  have  flood  in  the  Way; 
and  He  would  have  fent  it  back  to  be  reconfidered  by  this  Court. 
But  if  it  was  a  Trujl,  then  it  fell  under  different  Confiderations. 

There,  the  Truftees  and  their  Heirs  and  the  Survivor  of  them, 
were  directed  to  do  three  Things :  And  what  they  were  to  do,  was 
of  filch  a  Nature,  that  they  mufl  necefj'arily  have  a  defcendible  Eftate 
in  them,  to  anfwer  the  Ends  of  the  Truft.  But  there  arofe  a  de- 
cifive  Dilemma  ;  Which  put  an  End  to  it's  being  a  Queftion.  The 
Plaintiff  claimed  under  the  Common  Recovery.  But  the  Tefhtor's 
Debts  were  not  paid  at  the  Time  of  fuffering  it.  It  was  argued  on 
Behalf  of  the  Plaintiff,  "  That  Benjamin  Bagfiaw  took  by  Exe'cu- 
"  torv  Devife  after  the  Debts  fhould  be  paid ;  and  that  there  was 
"  no  Danger  of  a  Perpetuity."  But  it  was  allowed  that  there  was 
a  legal  Eftate  in  the  Truftees,  till  the  Debts  were  paid. 

Now,  if  the  legal  Eftate  had  not  taken  Effedt  in  PcffeJJion  in  Ben- 
jamin Bagftaw,  then  there  was  no  good  Tenant  to  the  Praecipe. 
But  if  it  was  an  Equitable  Eftate,  then  an  Equitable  Tenant  to  the 
Pracipe  would  have  done.  Therefore  they  were  obliged  to  maintain 
it  to  be  a  Trujl :  For  if  they  had  infifted  on  the  Authority  of  Coul- 
fon  v.  Coulfon  ;  there  the  Common  Recovery  was  a  bad  One. 

So  that  that  Cafe  of  Bag f  aw  and  Spencer  was  not  applicable  to 
the  prefent  Cafe  now  before  Us. 

I  thought  it  not  improper  to  fiy  thus  much,  as  to  the  Cafes  that 
have  been  cited  :  But  I  give  no  Sort  of  Opinion  upon  the  prefent 
Cafe,  as  to  this  Point.  It  might  be  worth  confidering  too,  "  Whe- 
"  ther  this  be  not  a  double  Contingency  «"  viz.  "  If  there  fould  be 
u  Debts,  then  my  Wife  to  have  the  Eftate  for  Payment  of  them  : 
"  Jf  no  Debts,  then,  thofe  in  Remainder  to  take."  However,  here 
it  does  not  appear  that  there  -were  any  Debts. 

As  to  the  nice  Points  of  Law,  and  the  Form  of  the  Remedy— It 
is  not  neceflfary  to  give  any  Opinion,  if  the  Plaintiff  has  no  junda- 
mental  Right  to  recover. 

Now,  as  to  the  fundamental  Right  of  the  Plaintiff,  the  Cafe  is 

fhortly  this — 

J  His 
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His  Lordfhip  then  fummarily  ftated  the  Fads  found  by  the 
Special  Verdict,  and  particularly  the  Settlement  in  Decem- 
ber 171 1  ;  the  Circumftances  of  the  Family }  the  Will ;  and 
the  General  Claufe  on  which  the  Queftion  arifes :  and  then 
proceeded,  to  the  Effect  following. 

The  Queftion  is  "  Whether,  by  this  Sweeping  Refiduary  Claufe, 
ct  the  Teftator  intended  to  devife  the  Reversion  of  the  Eftate  fettled 
"  on  the  Marriage  of  his  Eldeft  Son  Henry,  with  Mary  Tichburn, 
"  by  the  Settlement  of  December  171 1." 

The  Generality  of  the  Expreflion,  "  And  alfo  All  other  the  Lands , 
"  Tenements  and  Hereditaments  in  the  faid  Counties  of  Tyrone 
"  and  Meath  or  either  of  them,  whereof  I  am  feifed  in  Fee  Simple, 
"  or  of  which  any  other  Perfon  is  feifed  in  Truft  for  Me ;  together 
"  with  their  and  every  of  their  Appurtenances)"  if '  unrefrained and 
unqualified  by  other  Words,  would  carry  All  the  Teftator 's  Eftate 
in  PoJJeffion,  Reversion  or  Remainder. 

But  thefe  General  Words  may,  by  other  Words  and  Expreffions 
in  the  Will,  be  refrained  to  any  or  either  of  th^fe  :  And  it  is  the 
fame  Thing,  Whether  it  be  directly  exprejjed,  or  clearly  and  plainly 
to  be  collected  from  the  Will. 

Now  here  are  plain  Expreffions  in  this  Will,  which  are  fully  fufri- 
cient  to  fhew,  that  the  Teftator  did  not  intend  to  devife  the  Revi-r- 
(ion  of  this  fettled  Eftate.  One  Inftance  is,  the  Claufe  "  That  if 
*"  Henry  and  Audley  fhould  both  of  them  die  without  Iffue  Male 
"  in  the  Life-time  of  fames,  then  James  fhould  not  take  any  In- 
"  tereft  or  Eftate  in  the  Lands  and  Tenements  therein  before  devifed 
"  to  Him  ;  But  that  the  fame  fhould  remain  and  go  over  to  The- 
tl  ophilus." 

Every  part  of  this  Claufe  is  inconfiftent  with  any  Suppofition  that 
He  meant  to  devife  the  Reversion  of  the  Lands  in  Settlement. 
And  there  is  another  Claufe  which  manifefts  the  fame  Intention : 
vi#.  "  That  if  all  or  any  of  his  Lands  fhould  by  Virtue  of  his  Will 
"  remain  and  come  to  his  Son  Henry,  that  then  his  Executrix  fhould 
"  have  Power  and  Authority  to  charge  and  incumber  the  fame  with 
"  any  Sum  not  exceeding  the  Sum  of  5000/."  So  that  He  fuppo- 
fed  Every  Thing  mentioned  in  and  devifed  by  his  Will  might  come 
to  Henry.  But  the  Reverfwn  of  the  fettled  £ftate  after  the  Death  of 
Henry,  never  could  come  to  Henry.  From  whence  it  follows,  that 
the  Teftator  did  not  intend  this  Reverfion  to  be  included  in  his 
Will. 


And 
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And  there  are  Powers  given  by  this  Will,  ■"  to  which  ever  of  his 
*'  Sons  fhould  be  feifed  of  an  Eftate  or  Uk  for  Life  in  the  faid  Lands, 
c<  to  commit  Wajle,  to  fettle  "Jointures,  and  to  make  Leafes :" 
Which  Powers  are,  in  their  Nature,  applicable  to  Rofjefjions  and  not 
to  Reverfions ;  and  are  referred,  by  the  exprefs  Words  of  the  Will, 
(viz.  fC  in  the  faid  Lands,")  to  Lands  only,  as  what  he  meant  to 
devife.  And  they  could  never  take  Effect  at  all  in  Henry  (who  was 
One  of  the  Sons  :)  For  he  had  them  before,  and  did  not  want  any 
further  Authority  to  exercife  them. 

Jf  Henry  had  had  no  Iffue  Male  by  his  firft  Wife  Mary  Tici- 
burn  j  and  had  had  Iffue  Male  by  a  fecond  Wife;  the  Son  by  the  fecond 
Wife  could  never  have  taken  any  Thing ;  though  he  would  have  been 
'Grandfon  of  the  Teftator  by  his  Eldeft  Son,  and  Heir  of  the  Family : 
So  that  the  Fleir  of  the  Family  would  have  flood  totally  disinherited. 
And  yet  the  Reafon  why  Henry  and  his  Iffue  were,  by  this  Will 
poftponed  to  the  Younger  Brothers,  appears  plainly  to  be,  "  becaufe 
*-'  they  were  much  better  provided  for :"  And  the  Teftator  Under- 
stood and  fuppofed  that  the  Lands  were  Co  fettled,  that  All  the 
Iffue  Male  of  Henry  fnould  have  the  Eftate,  in  their  Turns. 

Suppofe  Henry  and  Audley  the  Younger  Both  dead  without  IlTue 
Male  j  then  'James  muff,  upon  the  Conftrudtion  of  the  Reverfions 
pqlfing  by  the  Will,  forfeit  every  Thing  ;  not  only  the  Lands  fet- 
tled, but  alfo  the  Lands  devifed ;  and  fo  would  not  have  a  Farthing  ; 
But  the  whole  Eftate  mud  go  over,  and  pafs  by  Him.  For  the  Re- 
verf.on  of  the  fettled  Lands  being  in  fuch  d\k  fallen  in,  by  the  Death 
of  Henry  without  Iffue  of  his  firft  Marriage,  the  whole  fettled  E/late 
muft  go  over  to  Theophilus  under  fuch  a  Con/lruffion  of  the  Will , 
And  by  the  exprejs  IVords  of  it,  He  could  take  no  Intereft  in  any 
of  the  Reft. 

If  the  Queftion  had  arifen  between  the  Iffue  Mule  of  Henry, 
which  he  might  have  happened  to  have  by  a  fecond  Wife  ;  could  it 
poihbly  be  imagined  to  have  been  intended  by  the  Teftator,' that  in 
fuch  a  Cafe,  Henry's  Sons  by  a  fecond  Wife  fliould  be  totally  diftn- 
herited?  And  yet  they  muft  have  been  fo,  if  the  Reverfion  of  the 
kttled  Eftate  paffed  by  this  Devife. 

If  Audley  had  died  without  Iffue  Male,  whilft  there  were  Sons  or 
Male  Defcendants  of  Henry  by  a  fecond  Marriage,  in  being  ;  Can  it 
be  imagined  that  the  Teftator  ever  intended  that  fames  and  his  Iffue 
Male  fhould  take  the  fettled  Eftate,  in  Exclufion  of  the  Eldeft  Erat*h 
of  the  Family  ?  And  yet  He  would  have  done  fo,  after  Henry's. 
Death  without  Iffue  of  his  firft  Marriage,  if  the  Reversion  cf  it 
faffed  by  the  Will. 
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Or  if  there  had  been  no  IiTue  at  all  of  either  Henry  or  Audley  ;  Can 
it  be  imagined  that  he  intended  to  difinherit  "James  ? 

The  Confequence  is  too  manifeft  to  bear  an  Argument,  if  it  be 
but  attended  to,  what  Abfurdities  muft  follow  from  conftruing  the 
Reverfion  to  pafs.  The  Teftator  manifeftly  puts  the  devifed  Eftate 
in  Oppojition  to  the  fettled  Eftate.  He  plainly  means  to  devife  only 
his  Lands  in  Poffejjion :  And  He  directs  that  if  ever  James  fhall  come 
to  the  Poffeffion  of  the  fettled  Eftate,  the  devifed  Lands  fhall  then 
go  over  to  Theopbilus.  And  the  Conftrudtion  cannot  be  varied  by 
the  Eve?:t:  We  muft  conftrue  it  juft  in  the  fame  Manner,  as  if 
Henry  had  left  Children  by  a  fecond  Marriage  ;  or  the  fettled  Eftate 
had  fallen  in  to  James. 

It  is  plain  that  the  Teftator  did  not  intend  to  devife  the  Rever- 
sion of  the  Lands  comprifed  in  the  Settlement  made  upon  the  Mar- 
riage of  Henry.  Probably,  He  himfelf,  or  the  Perfon  who  drew 
his  Will,  did  not  imagine  that  he  had  any  biterefl  in  or  Power  over 
thofe  settled  Lands.  But  it  is  plain,  at  leaft,  that  He  meant  and 
had  then  in  Contemplation,  only  the  Lands  whereof  he  was  feifed 
in  Fee  in  Possession. 

He  defcribed  feveral  Lands  nominatim  ;  and  others,  as  well  as  He 
then  could :  But  as  He  could  not  be  minute  and  particular  in  fuch 
Defcription,  it  was  thought  proper  to  add  General  Words.  The 
Lands  He  meant  to  devife,  were  either  in  the  County  of  Tyrone,  or 
of  Meath;  but,  it  being  then  uncertain  to  Him,  in  which  County 
they  lay,  He  fays  t(  in  them  or  either  of  them :"  But  ftill,  the  whole 
Defcription  is  Local;  And  Locality  has  been  conftrued  to  mean 
Lands  only.  Here,  the  Defcription  is  tied  up  to  Lands :  The  for- 
mer part  of  the  Devife  fpecifies  them  particularly  by  Name  ;  And 
the  General  Sweeping  Words  are  only  defcriptive  of  Lands;  "  All 
*'  other  the  Lands  Tenements  and  Hereditaments  in  the  faid  Coun- 
"  ties  &c."  If  it  had  been  intended  to  have  carried  E/lates,  the 
Drawer  of  the  Will  would  have  added,  "  And  all  his  E/lates 
"  whereof  He  or  any  Perfon  in  Truft  for  him,  were  feifed  in  Fee, 
<£  in  Poflefilon,  Remainder,  or  Reverfion  •"  that  is,  He  would 
have  thrown  in  a  fweeping  Claufe  to  carry  E/lates  in  the  Lands,  as 
well  as  the  Lands  themfelves. 

An  Annuity  is  given  to  Olivia,  payable  out  of  the  faid  Lands  de- 
vifed :  And  there  are  Powers  given  to  whichever  of  his  Sons  fhou'd 
be  feifed  of  an  Eftate  or  Ufe  for  Life  in  the,  faid  Lands,  to  commit 
Wafte,  fettle  Jointures,  and  make  Leafes  j  which  Powers  (as  I  be- 
fore obferved)  are  applicable  to  Pojfejjions  only. 

4 

But 
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But  thefe  minute  and  critical  Observations  ferve  only  to  weaken 
the  Argument :  Since  there  are,  in  this  Will,  fujficient  General 
Words,  which  expreffly  and  clearly  mew  that  the  Teftator  had  no 
Intention  to  include  the  Reverfion  of  the  fettled  Eftate  in  his  Will, 
as  much  as  if  He  had  ufed  particular  Words  and  Expreflions  to  de- 
clare it  directly  and  explicitly. 

In  the  Cafe  of  Coryton  v.  Hellier,  the  Teftator  omitted  to  add 
the  Words  "  if  he  (hall  fo  long  live,"  to  the  Eftate  which  He  gave 
to  his  Son  for  gg  Years  :  And  yet  Lord  Hardwicke  conftrued  if, 
that  it  muft  mean  not  an  abfolute  Term  of  Ninety-nine  Years,  but 
an  Eftate  for  99  Years  qualified  by  that  Refiriclion,  "  if  he  fhould  fo 
"  long  live;"  Becaufe  it  fo  appeared  upon  the  Face  of  the  Will 
confidered  in  all  it's  Parts  and  taken  all  together. 

But  this  Cafe  is  ftronger;  Becaufe  it  appears  clearly  upon  the 
very  Words  of  the  whole  Will  taken  together,  that  there  can  be  no 
Doubt  of  the  Teftator's  Intention  "  That  the  Reverfion  of  the 
Settled  Eftate  mould  not  be  included  in  it ;  But  only  the  Lands 
which  He  had  ip  Pofiefiion."  And  this  makes  an  End  of  the 
Queftion,  upon  the  fundamental  Merits  of  the  Cafe. 

Mr.  Juft.  Den  1  son,  having  been  abfent  during  the  Argument, 
declined  giving  any  Opinion  j  But  feemed  fatisfied  with  what  Lord 
Mansfield  had  faid. 

Mr.  Juft.  Foster  faid  He  had  made  foine  Obfervations  upon 
the  Will  j  But  Lord  Mansfield  had  gone  through  it  fo  fully,  that 
He  needed  only  to  declare  his  entire  Concurrence  in  the  fame  Opi- 
nion. 

Mr.  Juft.  Wilmot  alfo  entirely  concurred  ;  and  wondered  how 
any  One  could  entertain  any  Doubt  about  it,  It  being  as  clear,  He 
faid,  upon  the  whole  Tenor  a?id  Complexion  of  the  Willy  as  the  ftrong- 
eft  cxprefs  negative  Claufe  could  have  made  it. 

Per  Cur. 

Judgment  reversed. 

A  Writ  of  Error  was  brought  in  the  Houfe  of  Lords :  And 
their  Lordfhips  confined  the  Counfel,  to  fpeak  to  the  Conftruction 
of  the  Will,  firfi. 

After  hearing  that  Queftion  argued,  Their  Lordfhips  afked  the 
Opinion  of  the  Judges ;  who  were  All  unanimous  "  That  the  Re- 
*'  verfion  was  not  intended  to  pafs ;"    And  thereupon,  their 

Lordfhips 
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Lordfhips,  on  the  7th  of  May  1760,  unanimoufly  affirmed  thz  judg- 
ment of  Reverfal. 

As  neither  the  Court  of  King's  Bench,  nor  the  Houfe  of  Lords 
took  into  Confideration  the  Points  of  Law  upon  which  the  Leffors 
of  the  Plaintiff  "  having  or  not  having  a  good  Legal  Eftate"  de- 
pended, It  would  have  been  to  no  Purpofe  to  report  the  Reafon- 
ings  ufed  at  the  Bar,  upon  thofe  Points. 

Note.  By  the  Court's  having  refufed  to  adjourn  the  Argument  of 
this  Verdict,  the  final  Judgment  of  the  Houfe  of  Lords  was 
obtained  fo  foon  :  And  a  Caufe  which  held  a  great  many 
Years  in  Ireland,  went  through  the  Court  of  King's  Bench  and 
the  Houfe  of  Lords  here,  within  the  Space  of  about  fix 
Months. 


T 


Stotefbury  verf.  Smith. 

HIS  was  a  Writ  of  Error  upon  a  judgment  given  in  JVhife- 
Chapel  Court,  for  the  Plaintiff  there. 


The  Declaration  flares  That  One  fofiua  Rcdfaw  had  fued  out  a 
Capias  from  the  Court  of  Common  Pleas,  againft  One  Cooper  Stan- 
ton ;  and  that  a  Writ  iffued  accordingly  againft  the  faid  Cooper 
Stanton,  directed  to  the  Sheriff  of  Middle  fix  &c,  returnable  &c ; 
And  that  before  the  Return  of  the  faid  Writ,  a  Warrant  was  iffued 
by  the  Sheriff,  directed  to  Miles  Smith  One  of  his  Bailiffs,  (the 
Plaintiff  below)  to  arrefr.  the  faid  Cooper  Stanton ;  By  Virtue 
whereof,  the  faid  Miles  Smith  did  arrefr,  the  faid  Cooper  Stanton. 

That  the  faid  Cooper  Stanton  being  fo  in  Cuftody  of  the  faid  Miles 
Smith,  the  faid  Stotejbury  (the  now  Plaintiff  in  Error)  undertook 
and  promifed  to  Smith,  in  Consideration  that  the  faid  Miles 
Smith  would  accept  of  the  faid  Stotejbury  and  of  One  Antony  Rip- 
pon  to  be  and  become  Bail  for  the  faid  Cooper  Stanton,  "  that  he 
■"  the  laid  Stotejbury  would  well  and  faithfully  pay  to  the  faid  Miles 
"  Smith  the  Sum  of  6  Guineas  and  a  half,  when  and  affoon  as  the 
"  faid  Cooper  Stanton  fhould  pay  the  Sum  of  15  Guineas  to  him  the 
"  faid  Stotejbury." 

Then  Smith,  in  his  Declaration,  avers  That  He  took  the  faid 
Bail  accordingly,  for  Stanton  ;  viz.  the  faid  Antony  Rippon  and 
Stotejbury ;  and  that  Cooper  Stanton  had  paid  to  the  faid  Stotejbury 
the  Sum  of  15  Guineas;  but  that  Stotejbury  had  not  paid  the  6 
Guineas  and  a  half  to  him  the  faid  Miles  Smith,  according  to  his 
faid  Promife  and  Undertaking. 

There 
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There  was  another  Count  in  the  Declaration  for  99  s.  had  and 
received  by  the  Defendant  Stotejbury  for  the  Ufe  of  the  Plaintiff 
Smith. 

Upon  Non  Ajjumpfit  pleaded ,  A  General  Verdict  was  given  for 
the  Plaintiff  below ;  and  entire  Damages  for  99  s.  and  a  Judgment 
thereupon :  And  upon  that  Judgment,  this  Writ  of  Error  was 
brought. 

Mr.  Gould,  who  was  Counfel  for  the  Plaintiff  in  Error,  Objected 
"  That  the  Contract  is  founded  upon  an  illegal  Confideration :  And 
"  confequently,  as  the  Damages  are  entire,  if  One  of  the  Counts 
"  be  bad,  it  is  bad  for  the  Whole." 

Now  this  Contract  is  in  the  Nature  of  an  Extortion  :  It  was  a 
Confederation  required  by  Smith  for  doing  what  the  Duty  of  his 
Office  obliged  Him  to  do.  He  was  obliged  to  accept  Bail  without 
any  Reward  or  Gratuity:  And  any  Promife  "  to  give  either,"  is  an 
illegal  Confideration,  and  quaji  Extortion.  The  Cafes  of  Bridge  v. 
■Cage  Cro.  Jac.  103.  and  Badow  v.  Salter,  Sir  William  "Jones  65.  are 
both  of  them  in  Point,  to  prove  this. 

Wherefore  He  prayed  that  the  Judgment  might  be  reverfed. 

Mr.  Afpinall  corttra,  for  the  Defendant  in  Error — It  is  objected 
that  this  Contract  was  unlawful,  "  Becaufe  the  Officer  was  to  have 
this  Money  for  doing  what  it  was  his  Duty  to  have  done  without 


"  it. 


But  at  Common  Law,  the  Officer  was  not  obliged  to  admit  him  to 
Bail.  And  the  Stat,  of  23  H.  6.  c.  10.  which  obliges  him  to  do  it 
upon  reafonable  Sureties,  is  a  private  Act  of  Parliament,  and 
cannot  be  taken  Advantage  of  it,  without  being  particularly  pleaded. 
In  Proof  of  which,  He  cited  a  Cafe  which  is  exprefily  fo  in  Point  j 
namely,  Be?ifon  v.  Wclby,  2  Sand.  1 54 :  Where  the  Court  unani- 
moufly  agreed  it  to  be  a  fettled  Point,  "  that  this  is  a  private  Sta- 
"  tute,  and  that  they  could  not  take  Notice  of  it,  unlefs  fpecialiy 
"  pleaded." 

If  the  Officer  was  not  obliged  to  admit  Stanton  to  Bail,  then  there 
might  be  a  fufficient  Reafon  why  Stotejbury  might  have  an  Intereft 
in  having  the  Cuftody  of  the  Prifoner.  In  the  Cafe  of  Barkly  and 
"Gibbs  v.  Kemp/low,  Cro.  Eliz.  123,  the  Confideration  of  the  De- 
fendant's Promife  to  keep  the  Prifoner  fafely,  was  holden  a  good 
One  ;  though  it  was  the  Gaoler's  Duty. 

Part  IV.  Vol.  II.  4  A  It 
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It  does  not  appear  that  Stotejbury  was  a  proper  Perfon  to  be  Bail : 
And  if 'not :,  then  the  Officer  was  liable  to  fuffer  for  accepting  him  ; 
and  confequently,  had  Reafon  to  require  an  Indemnification. 

But  on  this  Plea,  the  Confideration  muft  be  taken  to  be  legal, 
after  Verdict.  Batterfey's  Cafe  in  Winch  48.  proves  this.  For  as 
the  Defendant,  might  there  have  given  the  unlawful  Imprifdnment 
in  'Evidence,  if  in  Fact,  it  had  been  unlawful  5  fo  here,  if  the  Con- 
trad:  had  been  illegal,  they  might  have  proved  it  upon  the  Trial, 
to  have  been  fo. 

Mr.  Gould'?,  Cafes  were  plain  Extortion ;  becaufe  there  the  Officer 
took  Money  for  doing  what  was  his  Duty :  Whereas  here,  it  was 
not  his  Duty  to  take  Bail ;  At  leaft,  the  Court  can  not  take  it  to  be 
fo,  unlefs  the  Statute  had  been  pleaded. 

■ 

Mr.  Gould  in  Reply — It's  being  after  VerdiSi  will  not  help  it : 
Becaufe  it  is  Extortion  upon  the  Face  of  the  Declaration. 

The  23  H.  6.  c.  10.  can  not  be  confidered  as  a  private  Ad  which 
the  Court  cannot  take  Notice  of,  unlefs  pleaded:  It  is  a  General  Law; 
And  the  Officer  was  obliged  to  let  Stanton  to  Bail.  That  Ad  was 
declaratory  of  the  Common  Law. 

Mr.  ^fpinall's  Cafes  are  only  Promifcs  "to  indemnify ;"  This 
is  a  Reward ;  Which  is  Extortion. 

Lord  Mansfield — The  Man  who  was  arretted,  and  gave  the  i  * 
Guineas  to  procure  the  Bail,  is  injured  by  Both  thefe  contending 
Parties  :  They  have  Both  aded  wrong  towards  Him. 

But  though  both  Parties  are  equally  faulty,  in  pari  delicto  potior 
ell  Canditio  Defendentis.  A  Court  of  Juftice  ought  not  to  relieve  a 
Plaintiff,  upon  a  Ground  of  Adion  immoral  or  illegal. 

Where  a  Perfon  is  arrefted  for  Debt ;  Either  the  Officer  is  not 
obliged  to  admit  him  to  Bail,  at  all;  Or  he  is  obliged  to  admit  him 
to  Bail,  as  of  Duty ;  Or  he  may  ufe  his  Difcretion.  Now,  in  any  of 
thefe  Cafes,  it  is  Oppreffion  to  take  Money,  for  doing  what  he  ought 
to  do ;  even  though  it  be  the  mere  ufing  his  Difcretion,  "  whether 
"  he  mould  admit  him  to  Bail,  or  not." 

Therefore,  it  is  not  neceffary  to  meddle  with  any  Queflions  about 
the  Stat,  of  23  H.  6. 

3  There 
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There  is  no  Pretence  for  our  prefuming  the  Consideration  to  be 
legal,  becaufe  it  is  after  a  Verdict ;  Whatever  We  might  do,  in  a 
Matter  that  flood  indifferent.  For  here  it  does  not  ftand  indifferent : 
It  is  fully  ftated  upon  the  Face  of  the  Declaration  j  and  manifeftly 
appears  to  Us  to  be  illegal. 

Mr.  Juft.  Denison  was  of  the  fame  Opinion,  "  That  this  was  an 
V  illegal  Confederation ;"  and  faid,  He  never  faw  fuch  a  Demand 
ftated  in  a  Court  of  Juftice.  The  Officer  would  have  been  liable  to 
an  Attachment  for  this  Fact,  if  he  had  been  complained  offer  it. 

As  to  the  Verdict,  That  can  never  be  a  Reafon  for  prefuming  the 
Confideration  to  be  legal ;  when  it  is  fully  ftated  in  the  Declaration, 
and  appears  manifeftly  to  be  illegal. 

As  to  the  Statute  of  23  H.  6.  c.  10.  It  was  made  to  prevent  the 
OpprefTions  of  Sheriffs  and  Bailiffs ;  and  obliges  them  to  let  Per- 
fons  arrefted  by  them,  out  of  Prifon,  upon  reafonable  Sureties  of 
fufHcient  Perfons.  But  at  Common  Law,  the  Defendant  was  to  be 
let  to  Bail  in  fuch  an  Action  as  this. 

However,  be  the  Bailiff's  Duty  as  it  may,  yet  it  is  certainly  op- 
preffive  to  take  Money  for  doing  it.  If  this  was  to  be  permitted,  it 
would  introduce  fuch  a  Scene  of  Oppreffion  and  Injuftice,  as  would 
be  infufferable. 

Mr.  Gould's  Cafes  cited  from  Cro.  Jac.  and  Sir  William  Jones, 
fhew  the  Caution  of  Courts  of  Juftice,  not  to  endure  the  Oppreffion 
of  Officers  of  Juftice :  And  this  Cafe  is  ten  Times  worfe  than  the 
Cafe  of  the  Promife  made  to  the  Special  Bailiff,  in  Sir  William 
Jones  65. 

Mr.  Juft.  Foster  concurred  in  thinking  that  it  would  be  a  great 
Inlet  to  Oppreffion,  if  fuch  a  Confideration  as  this,  fhould  be  efta- 
blifhed  as  legal. 


■a" 


The  Cafe  is  not  oppreffive  merely  with  refpect  to  the  Friends  of 
the  Perfon  in  Cuftody,  or  others  indifferent  to  him :  But;  even  an 
Enemy  to  the  Defendant  may,  by  thefe  Means,  get  him  into  his 
Hands,  merely  in  Order  to  furrender  him  when  he  is  become  Bail 
for  him. 

We  fhould  have  punijhed  this  Officer  for  fuch  a  Piece  of  Beha- 
viour, if  a  Complaint  had  been  made  to  Us  againft  him  for  it : 
And  (hall  We  help  and  affift  him  to  obtain  the  End  of  it,  and 
carry  it  into  complete  Execution  in  a  Court  of  Juftice  ?  Surely,  not. 

Mr. 


92-8  Hilary  Term  33  Geo.  2. 


Mr.  Juft.  Wilmot  faid  He  thought  this  to  be  a  mofr.  fhameful 
and  fcandalous  Action. 

It  would  be  a  ftrange  thing,  if  We  fhould  aflift  him  in  eftablifh- 
ing  a  Contract  grounded  upon  a  Confideration,  for  which  he  would 
have  been  puniftied  by  this  Court,  if  he  had  been  indicted  for  Ex- 
tortion, or  complained  of  by  Way  of  Motion  for  an  Attachment. 

As  to  his  not  being  obliged  to  admit  the  Man  to  Bail — The 
23  H.  6.  c.  10.  is  fo  far  indeed  a  private  Law  that  it  rauft  be 
pleaded  in  Cafes  arifing  immediately  and  directly  upon  it :  But  I 
"will  take  Notice  judicially,  That  an  Officer  is  obliged  to  admit  a 
Man  to  Bail,  in  fuch  an  Action  as  this,  if  good  and  fufficient  and 
unexceptionable  Bail  be  offered  him.  It  is  his  Duty  to  do  it.  And 
it  is  the  Principle  of  the  Common  Law,  that  an  Officer  ought  not  to 
take  Money  for  doing  his  Duty.  It  is  his  Duty  to  take  good  and 
fujjicient  Bail  j  though  he  is  not  obliged  to  accept  injujjicient. 

But  fuch  a  Contract  as  this  is,  upon  a  Promife  made  to  the  Offi- 
cer, by  One  of  the  Bail,  "  that  if  the  Officer  would  accept  of  Him- 
"  felf  and  One  Antony  Rippon  as  Bail  for  the  Man,  He,  in  Con- 
*'  fideration  of  this,  would  pay  him  Six  Guineas  and  a  half  when 
tc  the  Man  mould  pay  him  Fifteen  ;"  (whereby  it  manifestly  ap- 
pears to  be  agreed  amongd  them,  that  Stanton  was  to  give  Stotejbury 
1 5  Guineas,  to  become  Bail  for  him  ;  And  Stotejbury,  when  he 
Should  receive  the  15  Guineas,  was  to  give  the  Officer  6  Guineas 
and  a  half  out  of  it ;')  is  grounded  upon  a  Confideration,  which  is 
manifeftly  illegal.     Therefore  the  Judgment  ought  to  be  reverfed. 

Per  Cur. 

Judgment  reversed. 


Wcdnrfdp  Rex  verr  Inhabitants  of  Weyhill. 

6th  February  J  J 

1760. 

TWO  Juftices  removed  John  Pollard  Weft,  from  Corfe  Cajlle  in 
Dorfetjhire  to  Weyhill  in  Hants :  And  the  Seffions,  upon  an 
Appeal,  confirmed  their  Order. 

The  Facls  were  ftated  by  the  Seffions,  to  appear  to  them,  on  the 
Evidence  of  the  faid  Pauper,  (the  only  Witnefs  produced  on  either 
Side,)  to  be  as  follows ;  viz.  That  Thomas  Weft  deceafed,  refiding 
and  being  legally  fettled  in  Corfe  Cajlle,  about  the  Year  171 1,  had 
IfTue  the  Pauper  j  who  continued  there  with  his  Father,  till  he  was 
about  8  Years  of  Age :  At  which  Time,  his  Father  being  under 

Mif- 
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Misfortunes,  Robert  Tyke  Efq;  (fince  deceafed)  who  then  lived  in 
the  Parifh  of  Worth  Matraverfe  in  the  faid  County  of  Dorfet,  and 
to  whom  a  fmall  Eftate  that  belonged  to  the  faid  Thomas  Wefi  the 
Father  was  then  in  Mortgage,  took  the  faid  Pauper  into  his  Family, 
from  Charity,  and  gave  him  his  Meat  Drink  Lodging  and 
Clothes,  while  he  continued  with  Him  ;  which  was  about  Two 
Years  in  the  Parifh  of  Worth  Matraverfe  aforefaid,  and  afterwards 
Four  Years  more  in  the  faid  Parifh.  of  Weyhill,  (to  which  Parilh  the 
faid  Mr.  Tyke  and  his  Family  removed.) 

That  neither  at  or  before  the  Time  of  the  faid  Tyke's  taking  the 
Pauper  into  his  Family,  nor  at  any  Time  after,  was  there  any  Con- 
tract between  the  faid  Parties,  in  relation  to  the  Pauper's  Service 
of  the  faid  Mr.  Tyke  or  his  Continuance  with  Him,  or  to  any  Wages 
or  other  Gratuity  to  be  paid  him  therefore. 
• 

That  during  the  Pauper's  Continuance  with  the  faid  Mr.  Tyke, 
He  was  employed  iri  running  of  Errands  and  doing  whatfoever  the 
faid  Mr.  Tyke  or  his  Servants  thought  fit  to  bid  him.  That  no  Wa- 
ges were  ever  paid  or  given  him.  And  that,  in  the  Tauper's  Appre- 
hen/ion,  He  was,  during  all  the  Time  aforefaid,  at  Liberty  to 
quit  the  faid  Mr.  Tyke  -,  Or  the  faid  Mr.  Tyke  to  turn  him  off-,  as 
either  Party  fhould  think  fit. 

That  the  Pauper  quitted  the  faid  Mr.  Tyke  and  the  faid  Parim  of 
Weyhill,  after  Four  Tears  Refidence  there  as  aforefaid  ;  and  hath 
done  no  Ac~t,  to  gain  a  Settlement,  except  as  aforefaid. 

j 

The  Seffions  were  of  Opinion,  "  That,  at  this  Dijiance  of  Time, 
"  a  Hiring  for  a  Tear,  agreeable  to  the  Statute,  between  the  faid 
"  Mr.  Tyke  and  the  Pauper  or  his  Father,  ought  to  be  presumed  ;" 
and  do  presume  the  fame  accordingly :  For  which  Reafon  only, 
they  are  of  Opinion  and  do  adjudge  that  the  Settlement  of  the  faid 
'John  Tollard  Weft,  the  Pauper,  is  in  the  faid  Parifh  of  Weyhill; 
and  therefore  confirm  the  Order  of  the  two  Juftices. 

Mr.  Glynn,  who  moved  to  quafh  thefe  Orders,  faid  That  the  Sef- 
fions were  miftaken  in  their  Opinion  ;  and  had  no  Right  to  make 
this  Trefumption,  contrary  to  the  Evidence. 

Mr.  Gould,  on  Behalf  of  Corfe  Caflle  Parifli,  now  fhewed  Caufe 
-againft  quafhing  them. 

Upon  a  regular  Service  for  above  a  Year,  a  Hiring  fhall  be  prefu- 
imd :  It  was  fo,  in  the  Cafe  between  the  Tarifkes  of  *  Crediton  and  *  &xv.  In- 
Wincanton.    In  the  prefent  Cafe,  the  Lad  continued  Six  Years  in  the  Jjjjjjjf 
Service.  M.  fcr  H. 

Pa  rt  IV.  Vo  l.  II.  4  B  Wages  xn°-  H  G- 
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Wages  are  not  neceflary  :  So  the  Cafe  juft  now  cited  proves.  The 
Pauper's  Apprehenfwn  does  not  vary  the  Cafe  :  And  fo  the  fame  cited 
Cafe  proves.  The  only  Witnefs  fpeaks  to  a  Tranfadion  when  he 
was  but  8  Tears  old.  And  He  might  have  been  hired  out  by  his  Fa- 
ther, though  not  by  Himfelf. 

Mr.  Norton  contra,  for  TFeyhillVz.nGa,  and  for  quafhing  the  Orders. 

A  Hiring  is  as  effential  as  a  Service.  And  if  the  Juftices  have 
drawn  a  wrong  Judgment  upon  the  Fads  fhted,  the  Court  will  quafh 
their  Order.  It  is  manifeft,  there  was  no  Hiring  at  all :  Mr.  Pyke 
took  the  Pauper  into  his  Family,  from  Charity. 

The  Court  were  clear  that  this  was  no  Hiring  at  all,  no  Contrail: 

But  he  was  taken  out  of  Charity,  a  Child  8  Years  old,  to  run 

on  Errands  and  do  whatever  he  was  bid  ;  and  left  Mr.  Pyke,  when 

he  came  to  be  14  and  capable  of  doing  more  Service.     And  it  is 

T.to*v./»-exPreffly  ftated  "  That  there  was  *  no  Contrail." 

habitants    of 

Bewick  St  Indeed  where  there  is  a  Hiring  ftated,  the  Court  will  prefume  it 
'b'r.p'oJi1.  °  to  have  been  a  regular  One;  (unlefs  the  contrary  appears:)  And 
hoiden  to  be  that  was  the  Cafe  of  Wincaunton.  A  General  Hiring  was  there  fated: 
Yelr  ffho'gh  But  here  was  no  Hiring  at  all. 

the  Contrail 

was  not  quite  Per  Cur.  unanimoufly, 

e*Phatm  Rule  made  absolute,  to  quafh  Both  Orders. 


Saturday  9th  Rex  verf.  Spragg  and  Another. 

Fbruary 


[760. 


THE  Defendants  had  been  convicted  of  a  Con/piracy  to 
charge  a  Perfon  with  a  Capital  Felony  :  And  the  Record  of 
Conviction  had  been  removed  up  hither  by  Certiorari ;  but  not  the 
Persons  of  the  Defendants.  And  Mr.  Serj.  Davy  being  ready  on 
behalf  of  the  Defendants,  to  move  in  Arrejl  of  Judgment ; 

Mr.  Gould,  pro  Rege,  objeded  to  his  going  on  with  the  Motion ; 
For  that  the  Defendants  ought  to  be  personally  present.  And 
He  cited  the  Cafe  of  Rex  v.  Elizabeth  Nicholls,  (2  Strange  1227.) 
which  was  exadly  the  fame  Offence  as  this ;  and  it  was  agreed 
"  That  after  Conviction,  the  perfonal  Prefence  of  the  Defendant  is 
"  neceffary  upon  fuch  a  Motion  as  this." 

Serj.  Davy,  for  the  Defendants,  attempted  to  explain  away  this 
Rule;  and  urged  that  the  Defendants  were  fafe  in  Cuftody  already, 

and 
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and  therefore  amenable  to  the  Juftice  of  the  Court ;  and  offered 
that  the  Defendants  Clerk  in  Court  (hould  undertake  to  bring  the 
Defendants  up,  at  the  Defendants  own  Expence,  in  Cafe  the  Ob- 
jection fhould  not  prevail. 

But  the  Secondary  of  the  Crown-Office,  being  appealed  to,  al- 
ledged  "  That  the  Rule  was  as  Mr.  Gould  had  afferted." 

The  Court  held  this  to  be  a  fixed  and  invariable  Rule  of  Prac- 
tice in  this  Court,  "  That  the  Defendants  muff,  after  Conviction  of 
"  fuch  an  Offence  as  this,  be  prefent  in  Court,  if  they  would  move 
"  in  Arreft  of  Judgment." 

Serj.  Davy  finding  the  Opinion  of  the  Court  and  the  Allegation 
of  the  Secondary  of  the  Crown-Office  to  be  fo  directly  againft  him, 
as  to  the  abfolute  Neceffity  of  the  perfonal  Prefence  of  the  De- 
fendants, prayed  a  Habeas  Corpus  to  bring  up  their  Bodies  j  which 
was  granted:  And  He  *  afterwards  renewed  his  Motion,  and  had  *  v-  p<ftt*.ygZ. 
the  Defendants  in  Court. 

Note — This  Cafe  of  a  Conviction  differs  from  that  of  a  Spe- 
cial Verdict  ;  where  the  Preemption  of  Innocence  may 
be  fuppofed  to  continue,  and  therefore  the  perfonal  Prefence  of 
the  Defendant  is  not  neceffary  at  the  Argument  of  it. 


Foxcroft  et  al'  AmVnees  of  William  Sattertliwaite,  a*;T^IIth 

I  '    t-v  n    •  11  February 

Bankrupt,  verj,  Devoninire  &  al .  1760. 


^HIS  Matter  came  before  the  Court  upon  a  Motion  for  a  New 
Trial,  on  the  Ground  of  a  MifdireSlion  by  the  Judge  who 
tried  the  Caufe. 

It  was  an  Action  upon  the  Cafe,  upon  an  Indebitatus  Affumpfit, 
brought  by  the  Plaintiffs  againft  the  Defendants,  for  Monies  bad 
and  received  by  the  Defendants,  to  the  Ufe  of  the  Plaintiffs  as  Af- 
iignees  of  the  Bankrupt.  To  which,  the  Defendants  pleaded  the 
General  Blue  "  That  they  did  not  undertake  &c :  And  Iffue  was 
"  joined  thereon. 

The  Caufe  was  tried  at  the  Lancafter  Affizes,  before  Mr.  Juftice 
Noel.  A  Verdict  was  found  for  the  Plaintiffs  :  And  the  Judge  de- 
clared Himfelf  fatisjied  with  the  Verdict. 

It  was  admitted  at  the  Trial,  on  the  Part  of  the  Defendants, 
"  That  Satterthwaiie  was  a  Trader :"  The  Debt  of  the  petitioning 

Creditor 
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Creditor  was  alfo  admitted ;  And  fo  were  the  Commiffon,  and  the 
Alignment.  But  they  difputed  the  Aft  of  Bankruptcy  fuppofed  to 
have  been  committed  by  Sattcrthwaite. 

The  Action  was  brought  for  Money  arifing  from  the  Sale  of 
Goods  configned  by  Satterthwaite  to  the  Defendants  as  Factors 
for  Him,  (which  they  had  long  been,)  and  fold  by  them  as  fuch  ; 
Which  Money  was  admitted  to  be  in  the  Hands  of  the  Defendants, 
and  amounted  to  53 14  /.  17  s.  9  d.  ±. 

The  Defendants,  on  the  other  Hand,  had  paid  feveral  Sums  of 
Money  upon  Satterthwaite' s  Draughts,  and  otherwife,  to  his  Ufe. 
and  upon  his  Account. 

The  Plaintiffs,  at  the  Trial,  proved  fome  fecret  Afts  of  Bank- 
ruptcy, by  his  being  denied  to  his  Creditors  about  Chri/lmas  1751  : 
After  which,  He  appeared  again  publickly  as  ufual,  till  about  the 
Month  of  Augufi  following ;  (as  was  proved  on  the  Part  of  the  De- 
fendants.)    In  Augufl  1752,  He  totally  ftopt  Payment :  And  there- 
upon, the  Commi4Hon  was  taken  out.     Thefe  Jecret  Afts  of  Bank- 
ruptcy., at  Chriftmas  1751,  over -reached  the  Ccmfgnment  to  the  De- 
fendants, the  Sale,  and  the  Time  when  the  Money  was  advanced  by 
them  to  the  Ufe  and  Order  of  the  Bankrupt.     And  the  Counfel  for 
*  See  thefe    the  Plaintiffs  produced  a  Series  of  *  Letters  from  the  Defendants  to 
Letters  w-  Satterthwaite.  which  fully  proved,    as  they  alledeed,    "  That  the 
Defendants  were  privy  to  his  Injolvency  at  the  Time  when  they 
"  advanced  the  Money  to  his  Ufe  and  Order." 

The  Counfel  for  the  Defendants  would,  at  the  Trial,  have  en- 
tered into  the  two  following  Points ;  w'2.  ift.  Whether  the  Defen- 
dants were  not  intitled,  as  Factors  for  Satterthwaite,  to  retain  for 
the  general  Balance  of  their  Account :  2diy.  Whether  they  were  not 
within  the  Protection  of  the  Statute  of  19  G.  2.  c.  3  r.  §  i.  Which, 
after  reciting  "  that  Bankrupts  frequently  commit  fecret  Acts  of  Bank- 
"  ruptcy  unknown  to  their  Creditors  and  other  Perfons  with  whom, 
"  in  the  Courfe  of  Trade,  they  have  Dealings  and  Tranfactions  ;  and 
"  after  the  Committing  thereof,  continue  to  appear  publickly  and 
*'  carry  on  their  Trade  and  Dealings  &c  ;"  And  after  reciting  "  that 
*'  the  permitting  fuch  fecret  Acts  of  Bankruptcy  to  avoid  and  defeat 
"  Payments  really  and  bond  fide  made  in  the  Cafes  and  under  the 
"  Ctrcumftances  before  mentioned,  where  the  Perfons  receiving  the 
"  fame  had  not  Notice  of  or  were  privy  to  fuch  Perfon's  having 
"  committed  any  Act  of  Bankruptcy,  would  be  a  great  Difcourage- 
"  ment  to  Trade  and  Commerce,  and  a  Prejudice  to  Credit  in  ge- 
*'  neral  j"  enacts  that  No  Perfon  who  fhall  be  really  and  bond  fide  a 
Creditor  of  any  Bankrupt,  for  or  in  refpect  of  any  Bill  or  Bills  of  Ex- 
change really  and  bond  fide  drawn  negotiated  or  accepted  by  fuch 
4  Bankrupt 
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Bankrupt,  in  the  ufual  and  ordinary  Courfe  of  Trade  and  'Dealing, 
mall  be  liable  to  refund  or  repay  to  the  Affignees  of  fuch  Bankrupt's 
Eftate,  any  Money  which  before  the  filing  forth  of  fuch  Commiffion 
was  really  and  bond fide 'and  in  the  ufual  and  ordinary  Courfe  of  Trade 
and  Dealing,  received  by  fuch  Perfon  of  any  fuch  Bankrupt,  before 
fuch  Time  as  the  Perfon  receiving  the  fame  fhall  know  undcrftand  or 
have  Notice  "  that  He  is  become  a  Bankrupt  or  that  He  is  in  infohent 
"  Circumftances."' 

But  the  Counfel  for  the  Plaintiffs  objected  "  That  this  Tranfadtion 
"  of  the  Defendants  was  fraudulent  j  For  that  they  plainly  knew 
"  and  were  apprized  that  Satterthwaite  was  infohent  at  the  Time 
"  when  the  Effects  came  to  their  Hands." 

The  Jury  were  of  this  Opinion  ;  and  gave  a  Verdict  for  the  Plain- 
tiffs, for  the  whole  Money,  except  Commiffion  and  Charges  of  Sale. 

This  previous  Point  concerning  the  Fraud  having  been  ftrongly 
jnfifted  upon  by  the  Counfel  for  the  Plaintiffs,  at  the  Trial,  the 
Counfel  for  the  Defendants  were  thereby  precluded  from  entering 
into  other  Points  which  they  thought  to  be  material  for  their  Clients, 
and  which  They  laid  they  were  otherwife  ready  to  have  entered 
into  at  that  Time.  Upon  this  Preclufion  they  grounded  their  pre- 
fent  Motion  for  a  new  Trial :  For  they  alledged  that  the  Jury  had 
founded  their  Verdidt  upon  wrong  Conclufions  drawn  from  the  Evi- 
dence, and  upon  a  Ml/lake  of  the  Law  ;  and  that  the  Defendants 
had  been  unjuftly  precluded  from  entering  into  the  two  preceding 
Points,  or  any  Thing  elfe  that  might  have  been  material  to  their 
Defence. 

And  they  now  infifted,  iff.  That  the  Defendants  had  a  General 
Lien,  as  Factors,  upon  the  Bankrupt's  Goods  configned  to  them ; 
2dly.  That  they  were  Purchafers  of  them  for  a  valuable  Confidera- 
tion,  without  Notice  that  Satterthwaite  was  become  a  Bankrupt  or 
in  infolvent  Circumftances;  3<dly.  That  in  this  Action  (upon  an 
Indebitatus  Affumpfit,)  it  is  not  in  the  Power  of  the  Affignees,  to 
affirm  the  Contract  in  part,  and  deny  it  in  part ;  But  if  they  ajfirm 
it  in  part,  they  affirm  it  in  toto.  Now  here,  they  do  ajfirm  it  in 
part ;  They  affirm  part  of  their  Conduct,  as  Factors :  Therefore 
they  can  not  difaffrm  the  Reft  of  their  Conduct  as  Factors. 

They  faid  that  the  prefent  Verdict  would  not  ftand  in  their  Way; 
Becaufe  Fraud  is  a  Conclufwn  of  Law,  from  Facts :  And  therefore 
the  Court,  and  not  the  Jury,  are  the  proper  Judges  "  What  Fadts 
"  do  import  Fraud,"  and  "  What  Fadts  do  not  import  Fraud." 
And  they  denied  that  the  Letters  or  any  part  of  the  Fadts  given  in 
Evidence  were  at  all  unfair :  At  leaft,  it  could  never  be  faid,  "  that 
"  they  fupported  a  Conclufion  of  Fraud." 

Part  IV.  Vol.11.  4C  This 
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This  Cafe  was  argued  on  Thurfday  24th  of  January  laft,  by  Mr. 
Norton  for  the  Plaintiffs,  who  fhewed  Caufe  againff.  fetting  afide 
the  Verdict  and  granting  a  New  Trial  upon  Payment  of  Cofts ;  and 
by  Mr.  Winn,  e  contra,  for  the  Defendants,  who  had  moved  for  a 
New  Trial. 

The  Court  having  taken  Time  to  confider  it- 
Lord  Mansfield  now  delivered  their  Refolution. 

This  Matter  came  before  the  Court,  upon  a  Motion  for  a  New 
'Trial,  on  the  Ground  of  a  Mifdireclion  by  the  Judge  who  tried  the 
Caufe. 

It  was  an  Action  upon  the  Cafe  upui  an  Indebitatus  Afjumffit, 
for  Monies  had  and  received  by  the  Defendants,  to  the  Ufe  of  the 
Plaintiffs  as  Affignees  of  the  Bankrupt.  The  Defendants  pleaded 
the  General  Iffue.  And  the  Caufe  was  tried  at  Lancajler  Affizes, 
before  Mr.  Juftice .Noel. 

It  was  admitted  at  the  Trial,  That  Satterthivaite  the  Bankrupt 
was  a  Trader :  And  the  Debt  of  the  petitioning  Creditor,  the  Com- 
miinon  and  the  Affignment  were  likewife  all  admitted. 


'a' 


The  Action  Was  brought  for  Monies  arifing  from  the  Sale  of 
Goods  which  had  been  configned  by  the  Bankrupt,  to  the  Defen- 
dants as -Factors  for  Him,  and  fold  by  them  as  fuch  ;  which  Money 
was  admitted  to  be  in  the  Defendants  Hands,  and  amounted  to 
5314/.   17  s.  gd.  4. 

It  appeared  that  the  Defendants  had  paid  feveral  Sums  of  Money, 
to  Satterthzvaite's  Ufe,  upon  Bills  drawn  upon  them  by  Him,  and 
otherwife. 

The  Plaintiffs  (the  Affignees  under  the  Commimon)  proved  fome 
secret  A5ls  of  Bankruptcy  to  have  been  committed  by  Satter- 
thwaite  about  Chrijhnas  1751  ;  namely,  his  being  denied  to  his 
Creditors.  On  the  other  Side,  it  was  proved  that  He  foon  appeared 
again  publickly  as  ufual ;  and  continued  to  do  fo,  till  about  the 
Month  of  Augujl  following,  (1752.)  But  in  Auguft  1752,  He  ftopt 
Payment :  And  thereupon,  the  Commiffion  was  taken  out. 

"Thefi  fecret  ASls  of  Bankruptcy  committed  at  Chriflmas  ij$i, 
ever-reached  the  Confgnment  of  the  Goods,  the  Sale  of  them,  the 
Receipt  of  the  Monies  for  which  they  were  fold,  and  likewife  the 
Time  when  the  Defendants  advanced  the  Monies  to  the  Ufe  and  Order 
of  the  Bankrupt. 

It 
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It  was  infifted  by  the  Counfel  for  the  Defendants,  That  from  the 
Nature  of  the  prefent  Aftion,  an  Indebitatus  AJfumpfit,  the  Defen- 
dants, being  Factors,  ought  to  be  allowed  not  only  for  their  Com- 
lniffion  and  all  Charges  and  Expenceg,  but  alfo  whatever  Money  they 
bad  paid  on  Account  of  Bills  drawn  upon  them  by  Satterthwaite ;  And 
that  the  Plaintiffs  in  this  Aflion  could  only  recover  the  Balance  of 
the  general  Account. 

The  Counfel  for  the  Plaintiffs  admitted  that  the  Defendants  were 
intitled  to  be  allowed  their  Commijjion  and  all  Marges  and  Expences> 
as  Fadors ;  but  not  the  Bills  of  Exchange  drawn  by  Satterthwaite^ 
which  they  had  paid  fubfequent  to  the  AM  of  Bankruptcy. 

This  ^uejlion  was  agreed  to  be  referved,  (if  it  fhould  be  neceiTary 
to  have  Recourfe  to  it,)  as  a  Point  for  the  future  Confederation  and 
Determination  of  the  Judge  who  tried  the  Caufe. 

But  the  Counfel  for  the  Plaintiffs  infifted  on  a  Preliminary  Point j 
viz.  "  That  the  Defendants  were  guilty  of  a  Fraud,  in  paying 
"  thefe  Bills  of  Exchange  drawn  upon  them  by  the  Bankrupt :" 
Which  Preliminary  Point  of  Fraud  was  fufficient  to  deflroy  any 
Ricrht  that  the  Defendants  might  otherwife  claim  (fuppoling  the 
Tranfaction  had  not  been  fraudulent,)  to  an  Allowance  of  the  Money 
paid  in  difcharge  of  them  ;  and,  coiifequently,  to  preclude  them  from 
entering  at  all  into  the  Que/Hon  abovementioned.  For  if  it  mould  be 
admitted  on  the  Part  of  the  Plaintiffs,  *  that  this  AcYion  of  Indcbi- 
"  tatns  AJfumpfit  affirmed  the  Centradt,"  Yet  if  their  Payment  of 
the  Bills  was  fraudulent,  it  would  at  once  put  an  End  to  their  Claim 
of  an  Allowance  of  the  Money  as  fraudulently  paid.  They  granted 
that  in  Cafe  the  Defendants  mould  appear  not  to  have  been  guilty  of 
any  Fraud,  but  to  have  paid  the  Bills  fairly  and  honeftly,  they  would 
then  have  a  Right  to  enter  into  the  Point  referved  (as  above)  for  fu- 
ture Confederation  :  But  they  infifted  that  upon  Suppofition  that  in  a 
Common  Cafe,  this  Sort  of  Aftion  would  confirm  the  Contrail,  fo  as  to 
make  the  Consignment,  Sale,  and  Payment  of  the  Bills  to  be  con-fidered 
•  as  before  any  Act  of  Bankruptcy  committed  ;  and  confequently,  that 
the  Defendants  would  be  intitled  to  retain  what  they  had  paid  upon 
the  Bills;  (For  every  thing  that  could  be  alledged  by  the  Defendants, 
muft,  pro  hac  vice,  be  admitted,  upon  a  previous  Bar  to  their  going 
into  the  Queftion ;)  Yet  the  Bar  of  Fraud  would  deftroy  any  De- 
mand they  could  have  upon  that  Account. 

And  the  Fraud  which  they  charged  upon  the  Defendants  was 
this,  <c  That  they  were  privy  to  Sattertbivaite's  Infolvency,  at  the 
"'  Time  when  they  advanced  the  Monies  to  difcharge  his  Bills." 

2  Upon 
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Upon  this  preliminary  Point  only,  of  Fraud,  It  was  left  to  the 
Jury :  And  upon  this  Point  only,  they  found  their  Verdict.  Upon 
hearing  all  the  Evidence,  They  were  of  Opinion  "  That  the  Tranf- 
"  adtion  was  fraudulent  on  the  Part  of  the  Defendants;"  And  they 
gave  a  Verdict  for  the  Plaintiffs,  for  the  whole  Money ;  deducting 
only  the  Commiffion  due  to  the  Defendants,  and  the  Expences  of 
the  Sale  of  the  Goods. 

Though  the  Ground  of  the  Verdict  fhould  be  wrong,  Yet  if  it 
clearly  appeared  to  Us  now,  "  That,  upon  the  whole,  no  lnjujiice 
"  had  been  done  to  the  Defendants;"  or  if  it  clearly  appeared  to 
"  Us  now,  "  That  the  Plaintiffs,  by  another  Form  of  Aclion,  could 
"  recover  all  they  have  got  by  this  VerdicT; ;"  We  think  the  Court 
ought  not  to  grant  a  new  Trial.  But  if  Injuftice  be  done  to  the 
Defendants  by  the  prefent  VerdicT: ;  and  if  it  be  not  certain  and 
clear  "  that  the  Plaintiffs  might  have  equal  Redrefs,  and  recover  as 
"  much,  by  another  Form  of  Aclion;  then  We  ought  to  grant  a 
new  Trial. 

Two  Points  have  been  argued,  and  urged  on  the  Part  of  the 
Plaintiffs. 

it  Collateral       ift.  That  clearly  the  Defendants  were  not  to  be  allowed  to  retain 
Point.  £or  the  gius  .  Beguile  (ift.)  They  were  not  paid  till  after  an  Aft 

of  Bankruptcy;  (2dly.)  This  Action  (of Indebitatus  AJJ'ump >/it)  only 
admit?  the  Sale  of  the  Goods,  and  Nothing  elfe  but  the  Agency  of 
the  Defendants  in  that  fingle  refpedt;  and  (3dly.)  If  it  admitted 
every  Thing,  fo  as  to  put  the  Affignees  in  the  very  Condition  the 
Bankrupt  would  have  been,  had  He  brought  this  Action,  Yet  a 
*v.antew\.Faftor  has  no  Lien  for  Items  of  a  *  general  Account,  (his  Lien  being 
confined  to  his  Commijjion  and  Expences  about  the  particular  Goods.) 

Thefe  Points  have  not  been  at  all  confidered  in  this  Adtion  :  And 
therefore  it  is  enough  if  they  are  doubtful.  They  went  off,  upon 
the  preliminary  Queftion  of  the  Fraud  being  taken  up  and  purfued ; 
and  were  never  afterwards  taken  into  any  further  Confideration,  at 
the  Trial. 

We  are  not  clear  that  this  AdTion  of  Indebitatus  Afjumpfit  does 
not  affirm  the  Power  of  the  Bankrupt  and  the  Contract,  through- 
out the  whole  TranfacTion.  Where  iuch  an  Action  is  brought  by 
Affignees  of  a  Bankrupt's  Effects  againff.  a  Vendee  of  Goods,  It  af- 
firms the  Sale,  and  alio  the  Payment  to  the  Bankrupt  of  any  Part  of  the 
Price.  It  is  agreed  here,  that  it  admits  the  Confequence  of  the  Defen- 
dants being  Factors;  and  allows  a  Lien  for  Commiffion  and  Expences. 

"  That  a  Faclor  has  alfo  a  Lien  upon  Goods. configned,  {whilfl 
"  they  remain  in  his  Pojfeffion,)  for  Items  of  a  general  Account  with 
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<c  his  Principal,"  has  been  *  folemnly  determined.  However,  The  *f ^/j)!^6 
ptefent  Cafe  differs  from  the  Cafe  of  Krutzer  v.  Wilcocks,  where  it  wilcoch. 
was  fo  determined.  For  there,  the  Fact  remained  in  Fofcfjion  of  the 
Goods :  But  here  the  Goods  have  been  fold,  and  turned  into  Money. 
In  fuch  a  Cafe,  there  never  was  a  Doubt  but  that  mutual  Items  of 
Account  might  be  fet  off:  The  Demand  and  Recovery  can  only  be  for 
the  Balance.  Therefore  it  is  impoffible  to  fay,  that  the  Queftion  the 
Defendants  would  have  made  upon  this  Point,  had  they  been  per- 
mitted, may  not  be  very  material.  And  if  it  might  have  been  ma- 
terial to  their  Defence,  they  have  a  Right  to  have  it  tried  and  con- 
fidered. 

2dly.  Another  Matter  gone  into  at  the  Trial,  and  urged  by  the  ^Collateral 
Counfel  for  the  Plaintiffs,  was,  "  That  in  an  Action  of  Ttover,  the 
"  Plaintiffs  might  certainly  recover  the  Value  of  the  Goods,  without 
"  making  any  Allowance." 

Mr.  Winn  convinced  me,  That  it  would  depend  upon  a  Variety 
of  Circumfhnces,  (fome  of  which  He  offered  to  lay  before  Us  by 
Affidavit,)  which  were  not  gone  into  at  the  Trial,  becaufe  the 
Counfel  for  the  Defendants  were  flopped  and  cut  fhort,  by  the  Pre- 
liminary Bar  of  the  Fraud,  which  was  alone  fufficient  to  invalidate 
their  Claims  as  upon  a  fair  Transition. 

I  do  not  chocfe  to  fay  more  particularly  what  may  poflibly  affifl 
the  Defendants  in  an  Action  of  Trover;  becaufe  I  Would  not 
prejudice  the  Matter  :  It  is  enough  to  fay,  "  It  does  not  fufficiently 
"  appear  to  Us,  that  they  could  make  no  Defence  to  an  Action  of 
**  Trover." 

This  makes  it  neceffary  to  examine  the  Ground  of  the  VerdiB^ffff^ 
which  proceeded  from  the  Direction  given. 

I  will  admit  "  that  the  Evidence  proved  the  Fact  and  every  Con- 
"  clufion  deducible  from  it :"  But  I  cannot  think  that  the  Fact  fo 
proved,  or  Conclusion  fo  drawn,  amounts  to  that  Offence  which  the 
Law  calls  Fraud,  to  avoid  the  Debt.  And  in  examining  this 
Matter,  We  muft  remember,  that,  fro  hac  vice,  the  whole  Tranf- 
adtion  is  admitted  to  be  before  any  Act  of  Bankruptcy. 

Mr.  Norton  rightly  faid,  "  That  Fraud  is  fometimes  mere  Matter 
*•  of  Fait ;  and  fometimes,  the  Conclusion  of  Law  from  Fads." 

So  is  High  Treafon.  Levying  War  is  mere  Matter  of  Fact  :  Com- 
parting the  Death  of  the  King  is  a  legal  Conclufion  from  Facts.  So 
it  is,  almoft,  as  to  every  other  Offence. 
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Fraud  often  is  a  mere  Fac7  ;  as  when  it  depends  (as  on  a  Policy 
of  Infurance,  for  Inftance,)  upon  What  the  Party  faid  or  did :  Or 
It  may  be,  and  often  is  a  Queftion  of  Law. 

Suppofe  a  Creditor,  knowing  a  Trader  likely  to  break,  conceals  it 
from  the  Knowledge  of  other  Creditors,  till  He  gets,  even  by  Threats 
of  legal  Procefs,  Payment  of  his  Debt  before  any  direct  Act  of  Bank- 
ruptcy j  And  the  Affignees  mould  infift  this  was  a  Fraud,  and  that 
he  mould  refund  :  This  is  a  Matter  of  Law  ;  And  the  Law  would 
fay  "  that  this  was  not  fraudulent." 

lira  ' 

Suppofe  a  Man  bond  fide,  lends  Money  to  a  Trader  upon  a  Mort- 
gage, after  an  Act  of  Bankruptcy  without  Notice  ;  and  then  knowing 
of  the  Commiffion  of  Bankrupt  and  Affignme'nt,  gets  in  an  old 
Term,  even  for  little  or  no  Confideration  ;  And  the  Affignees  bring 
an  Ejectment ;  And  it  becomes  a  Queftion  "  Whether  this  oe  a 
"  Fraud,  or  not;"  This  is  a  Matter  of  Law :  And  the  Law  will 
fay  "  It  is  no  Fraud  ;'  For  the  Mortgagee  had  a  Right  to  do  this. 

The  Evidence  of  Fraud  in  this  Cafe,  as  ftated  by  the  Report,  are 
the  following  Letters — The  firft  is  dated,  Brijiol,  $th  May  1752, 
Signed  "  Devonfjire  and  Reeves,"  and  directed  to  William  Satter- 
thwaite.  "  We  with  You  had  been  open,  and  told  us  in  Time  how 
"  Your  Affairs  ftood — It  appears  to  us  very  evidently,  you  have 
",  rifqued  your  Reputation  and  Credit  on  the  Faith  of  thofe  S.  Da 
'*  but  conlider  where  You  muft  have  been  in  point  of  Reputation, 
"  had  We  done  otherwife  than  we  did— It  is  now  over ;  and  we 
"  will  not  do  any  Thing  that  fhould  lefTen  your  Credit — Therefore 
"  fhip  not  an  Ounce  of  Goods  more,  till  your  Affairs  are  fettled." 

The  next  Letter  is  dated  Brijiol,  1  $th  May  iy$2,  Signed  "  De- 
"  von/hire  and  Reeve,"  and  directed  to  William  Satterthwaite  Mer- 
chant in  Brijiol ;  and  contains  the  following  Paffage — "  We  can  not 
<c  help  being  uneafy  to  think  you  have  drawn  on  Us  again  for  120/. 
<c  Really  You  will  make  Us  let  your  Bills  go  back  protejled,  in  fpight 
"  of  our  Inclinations.  We  will  pay  this  j  but  take  Notice— don't 
"  draw  another:  We  friendly  hint  it." 

The  next  Letter  is  dated  i$th  June  17 52,  figned  and  directed 
*  They  were  as  above ;  and  is  thus  — "  William  Satterthwaite,  *  Efteemed 
Quakers.  a  prjencj — We  really  fear  thefe  Proceedings  will  greatly  hurt  your 
"  Credit  in  the  Eyes  of  every  judicious  Perfon  :  It  is  very  natural  to 
"  think,  that  will  be  the  Confequence.  For  our  part,  we  would 
"  make  a  thoufand  Shifts,  rather  than  trifle  with  our  Reputation,  as 
"  You  do  with  Yours — It's  a  Matter  well  worth  your  ferious  Conr- 
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"  P.S.  Inclofed  We  return  You  Liebenrood's  Draft  150/.  which, 
"  with  one  Shilling  Portage,  place  to  our  Credit.  This  is  fuch  a 
"  Thing  we  never  did  before,  nor  ever  will  again." 

The  next  Letter  is  dated  27th  June  1752,  figned  as  before,  and  ,v  theNote 
directed  to  William  Satterthwaite.  After  referring  to  the  laft,  it  on  laft  Page, 
goes  on  thus — "  In  this  laft  Letter,  *  Thee  mentioneft  nothing  of 
"  remitting  for  Liebenrood's  Bill,  which  Thee  ordered  us  to  fend 
"  for  from  London  4  Days  before  due,  (which  we  did,  and  re- 
**  turned  thee  in  our  laft,)  tho'  Thee  promifed  us  faithfully  to  re- 
"  mit  for  the  fame,  laft  6th  Day  was  a  Week:  And  having  had 
"  fundry  Letters  that  take  no  Notice  thereabout,  We  can  not  help 
"  thinking  and  faying  that  thee  trifles  with  thy  Creditors  and  Us. 
"  We  are  fo  much  in  Want  of  Money  as  Thee xanji  pojjibly  be  ;  and 
"  had  we  thought,  Thee  wouldft  have  treated  us  in  this  Manner, 
"  We  would  not  have  advanced  one  Quarter  of  the  Sum,  to  be 
"  allowed  10/.  per  Cent.  The  Difappointment  to  Us  gives  more 
"  Uneaiinefs  than  all  the  Profits  of  a' Year's  Trade  will  do  Us." 

The  next  Letter  is  dated  14th  July  the  fame  Year,  and  figned  as 
before  ;  And  is  as  follows  — "  William  Satterthwaite,  Efteemed 
"  Friend,  So  much  for  your  Affairs  in  and  under  our  Care  j  which 
"  {hall  be  managed  with  all  Care  and  Frugality. 

"  But  what  next  We  fay,  appears  to  Us  in  a  very  odd  light — For 
"  Edward  Wilcox  has  been  with  us,  and  fays  you  have  made  over 
"  our  Goods  on  the  Sarah  and  Martha.  If  true,  gives  us  fuch  Ideas 
"  that  ive  dare  not  put  Pen  to  Paper  to  fay  our  Sentiments.  If  you 
"  fend  Us  any  more  Bills — If  ever  We  do  return  a  Bill,  We  will 
■"  return  your's." 

The  next  Letter  is  the  28th  July  the  fame  Year,  figned  as  be- 
fore, and  is  as  follows — "  William  Satterthwaite, — The  Sarah  and 
"  Martha,  your  f  ths.  The  Carolina,  how  much  ?  Tell  Us  :  For 
cc  you  muft  fecure  Us,  by  a  Bill  of  Sale  of  Each, — that  is  your  Parts — , 
"  unlefs  you  fend  here  fome  Security. — Say,  your  Father  Mofs — 
"  join  in  a  Bond,  or  fome  good  Man.  Claimants  will  be  made 
"  upon  Us,  for  their  Proportions  of  Cargoes  We  have  fold ;  as 
"  Touchetts  did  of  the  Rice.  We  are  willing  to  ftand  by  You  as 
"  far  as  We  can  with  Prudence:  but  an  undoubted  Counter -Security 
"  We  muji  have — We  dread  the  Confequences  of  thefe  repeated 
"  Strokes — We  very  much  fufpeB,  Ton  have  not  the  Money — We 
*-'  mull  have  your  djfairs  cleared  up.  Whatever  you  are,  We  are 
"  almofi  broken-hearted,  to  fee  how  you  are  going  on,  and  have  of 
"  late.  And  what  will  be  the  Confequence,  if  you  are  worth 
"  3000/?  We  know,  and  have  feen  the  Confequence  elfewhere." 

Some 
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Some  vague  Sufpicions  befide,  have  been  mentioned  at  the  Bar,  by 
the  Counfel  for  the  Plaintiffs :  as,  that  they  were  All  of  them 
Quakers,  and  endeavouring  to  play  into  Each  other's  Hands,  to  the 
Prejudice  of  Satterthwaite's  other  Creditors;  That  Sattherthwaite 
had  broke  before ;  That  all  the  Bills  were  after  May ;  (which  the 
Other  Side  denies.) 

But  as  I  proceed  upon  allowing  the  Evidence  to  prove  the  Con- 
clufions  contended  for,  It  is  only  necefLry  to  examine  what  thofe 
Conclufions  are.  The  Report  fays,  that  "  a  falfe  Credit  was  given 
"  the  Bankrupt :"  u  e.  He  would  have  broke  openly,  unlefs  they 
had  lent  him  Money.  The  Counfel  for  the  Plaintiffs  fay,  the  De- 
fendants lent  him  Money,  to  keep  him  from  failing,  till  his  Ships 
and  Goods  might  come  Home,  configned  to  Themfelves,  or  even 
to  the  Bankrupt's  own  Hands :  Whereas  if  a  Commiffion  had  iflbed 
before  that  Time,  the  Aflignees  would  have  had  them. 

It  was  left  to  the  Jury,  That  if  they  believed,  from  the  Evi- 
dence, that  the  Defendants  knew  or  underjlood  the  Bankrupt's  Cir- 
cumftances  to  be  i/.folvent  at  the  Time  they  paid  his  Bills ;  they 
might  find  againft  them,  upon  the  Ground  of  Fraud.  And  they 
found  in  the  Affirmative. 

Had  the  Queflion  turned  upon  the  Validity  of  a  Payment  made 
_  ,  after  an  Act  of  Bankruptcy  committed,  within  the  *  Act  of  19  G. 

2.  c.  32.  (which  was  One  of  the  Points  made  at  the  Trial,)  the 
Direction  would  have  been  quite  agreeable  to  the  Terms  of  that 
Act.  But,  as  the  Queftion  was,  "  Whether,  fuppofing  the  whole 
"  Tranfaction  before  any  Act  of  Bankruptcy  committed,  the  Defen- 
"  dants  were  to  be  excluded  from  claiming  Satisfaction  for  the 
"  Money  they  had  advanced  upon  Satterthwaite's  Bilk,  by  Reafon 
"  of  their  Fraud  in  advancing  it;" — We  are  all  of  Opinion  "  that 
"  the  Direction  was  a  Mistake." 

It  is  no  Fraud,  for  a  Factor,  knowing  the  Circumftances  of  his 
Principal  to  be  defperate,  and  believing  that  he  muff  break  unlefs  he 
can  procure  Credit,  to  advance  Money  upon  his  Bills,  to  Jave  him 
from  an  immediate  Failure.  On  the  Contrary,  it  is  an  honourable, 
friendly,  and  generous  Act.  No  Prejudice  can  arife  but  to  the  Len- 
der Himfelf.  He  may  lofe  the  Whole,  or  the  greateft  Part  of  the 
Money  fo  advanced  :  But  the  Principal's,  Eftate,  if  he  breaks,  is  by 
lb  much  a  Gainer  ;  or  fome  particular  Creditors,  to  whom  this  Mo- 
ney has  been  paid,  are  Gainers.  If,  by  this  Affiftance,  the  Prin- 
cipal has  the  good  Luck  to  /land  his  Ground,  He  and  all  his  Creditors 
are  benefited :  But  none  of  his  Creditors  can  fuffer  by  the  Advance- 
ment of  Money  to  their  Debtor.  Many  beneficial  Inffances  of  this 
kind  have  faved  the  mofl  confiderable  Houfes  from  Ruin. 
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If  the  Factor  trufts  that  Effects  of  his  Principal  will  come  over 
from  abroad  configned  to  him,  by  which  Means  he  may  acquire  a 
Lien  upon  them  for  his  Reimburfment,  the  Factor's  Conduct  is  a 
little  more  prudent :  But  ftill  it  is  free  from  all  Colour  of  Fraud.  It 
is  the  ufual  Method  of  Dealing  between  Principals  and  Factors  in 
good  Credit ;  the  latter  advance  Money  upon  the  Faith  of  Consign- 
ments :  But  when  a  Factor,  knowing  his  Principal  to  be  in  great 
Diftrefs,  and  in  immediate  danger  of  failing,  advances  Money  upon 
the  Faith  "  that  Effects  beyond  Sea  will  come  over  configned  to 
him,"  He  ads  meritorioufly. 

The  richeft  Man  in  Trade  may  be  ruined,  while  his  Effects  are 
abroad,  and  not  in  his  own  Power,  to  anfwer  immediate  Demands 
upon  Him,  (which  was  the  Cafe  of  the  Woodwards,  who  could  not 
fave  themfelves  from  failing  ;  though  they  had  fafficient  to  pay  305. 
in  the  Pound.)  But  the  Factor  may  actually  fave  him  by  this 
A  Alliance,  till  they  come  Home  :  and  yet  the  Factor  himfelf  runs  a 
great  Rifque,  and  trufts  to  a  precarious  Security.  For  the  Goods 
may  in  Fact  be  configned  originally  to  Another;  Or  The  Consign- 
ment to  Him  may  be  countermanded;  They  may  be  fold;  They  may 
be  mortgaged,  or  burnt,  or  loft,  and  never  come  into  his  PofTeffion 
fo  as  to  give  him  any  Lien  :  And  it  appears  by  the  Letters  that  have 
been  read,  that  in  this  very  Cafe,  Satterthwaite  unworthily  made 
over  to  other  Perfons  part  of  the  Goods  to  which  the  Defendants 
had  trufted  for  their  Security. 

A  Mortgage  of  Ships  abroad,  or  of  Cargoes  upon  the  high  Seas, 
by  a  Trader,  to  any  Body,  is  good,  notwithstanding  the  Claufe  in 
*  21  Jac.  1.  c.  19.  though  Poffeffton  has  not  been   actually  deli-  *  Sett.  nth. 
vered  :  For  a  Bill  of  Sale  is  all  the  PofTeffion  that  can  be  delivered, 
till  the  Ship  comes  Home. 

There  fcarce  happens  a  Bankruptcy  in  which  it  does  not  appear 
that  a  fictitious  Credit  has  been  acquired  by  drawing  and  redrawing 
Bills  of  Exchange,  and  by  Accepting  and  Indorfing  Promifibrv 
Notes:  Yet  there  never  was  a  Doubt,  but  that  the  Peribns  lending 
their  Names,  by  which  they  render  themfelves  at  laft  liable,  mav 
come  in  as  Creditors.  The  Cafe  of  a  Man  who  has  aShtalh  paid 
his  Money  to  fupport  the  Credit  of  another,  is  infinitely  Stronger  than 
that  of  lending  a  Name  only,  without  advancing  any  Money  at  ai!. 

There  cannot  be  a  greater  Paradox,  than  that  a  Man  fhouid  be 
guilty  of  a  Fraud,  in  lending  his  Money  with  no  ::,[■"■  prefect  but 
the  Chance  of  being  repaid  it. 

Part  IV.  Vol.  II.  4  E  A 


9 A 


Hilary  Term  33  Geo.  2. 


A  Notion  "  that  Lending  Money  to  Traders,  knowing;  them  to 
"  Be  in  dubious,  tottering,  or  diftreffed  Circumftances,  upon  Mort- 
''•  gages' or  Liens,  is  fraudulent ;  and  confequently  the  Contract  void 
'  in  Cafe  a  Bankruptcy  enfueS:"  would  throw  all  mercantile  Dea- 
ling into  inextricable  Confufion.  Men  lend  their  Money  to  Traders 
upon  Mortgages  or  Consignments  of  Goods ;  becaufe  they  fufpedi 
their  Ci  remittances,  and  will  not  run  the  Rifque  of  their  general 
Credit. 

Though  We  have  All  been  clearly  of  Opinion,  that  no  Ccnclu- 
fion  attempted  to  be  drawn  from  the  Evidence  in  this  Cafe,  allow- 
ing it  to  be  true,  amounted  in  Point  of  Law  to  the  Offence  of 
Fraud,  and  a  Forfeiture  of  the  Debt  on  that  Account ;  Yet  I  have 
fo  great  a  Regard  for  the  Authority  of  my  Brother  Noel,  (whofe 
Knowledge  and  Experience  is  as  great,  and  his  Opinion  of  as  much 
Weight,  as  any  Man's,  both  in  Courts  of  Law  and  Equity,)  that 
I  was  ctefirous  to  talk  the  Matter  fully  over  with  Him  j  which  I 
have  done. 

He  fays,  the  Point  upon  which  the  Defendant's  Cafe  is  now  put, 
and  which  was  referved  for  his  Opinion  if  it  fhould  be  neceffary, 
was  not  explained,  or  underftood  at  the  Trial,  as  it  is  now :  And  the 
Queftion  of  Fraud  was  intanglcd,  by  not  diftinguifhing  this  Cafe 
from  that  of  a  Factor  having  Goods  in  his  Poffefiion  confirmed  to 
him  before  an  Ad  of  Bankruptcy;  and  after  Knowledge  of'an  Act 
of  Bankruptcy',  advancing  Money  to  the  Bankrupt,  with  a  View 
of  covering  the  Effects  and  playing  them  into  his  own  Hands,  in 
Opposition  to  the  Bankrupt's  Affignees. 

But  in  this  Cafe,  where  the  Factors  did  not  know  of  the  Act  of 
Bankruptcy,  He  is  now  fully  convinced  that  the  Facts  did  not 
amount  to  Fraud,  and  that  the  Jury  mould  have  been  fo  told ;  And 
concurs  in  Opinion,  that  there  ihould  be  a  new  Trial. 

*  In  Chan-  If  We  did  not  grant  it,  the  Precedent  of  *  Villain  v.  Hyde  mud 
eery,  749.  be  followed;  where  a  Bill  in  Chancery  was  brought  by  the  Defen- 
dant at  Law  in  an  Action  upon  an  Indebitatus  Ajjumpf.t,  becaufe 
Allowances,  which  ought  in  Juftice  to  have  been  made  to  Him  at 
the  Trial,  were  not  made.  Lord  Hardwicke  was,  in  that  Cafe, 
under  great  Difficulties  how  to  proceed,  upon  fuch  a  Ground,  to 
give  Relief  in  Equity  :  But  the  ftrong  Juflice  of  the  Cafe  prevailed 
upon  Him  to  fhew  fuch  a  Difpofition,  as  induced  the  Affignees  to 
confent  to  the  Allowance,  and  make  a  Satisfaction  agreeable  to  the 
real  Juflice  of  the  Cafe. 

2  „  We 
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We  are  all  o£  Opinion  that  the  Rule  be  made  abfolute  for  a  new- 
Trial  :  But  the  new  Trial  mutt  bs  upon  Payment  of  Costs. 

Rule  made  absolute,  for  a  New  Trial, 
Upon  Payment  of  Coffo. 

N.  B.  The  Aflignees  acquiefced ;  and  never  triedjhe  Matter 
again,  in  this  Action,  nor  brought  any  Other. 


Rex  verf.  Turkey  Company. 

MR.  Norton  moved,  on  Wednefday  laft,  for  a  Mandamus  to  ad- 
mit Mr.  Ifaac  Rogers  into  their  Company  ;  He  having  ten- 
dered 20  /.  as  the  Act  direds,  and  to  make  his  Affirmation  purfuant 
to  the  Directions  of  the  late  Act  of  Parliament  made  relating  to  that 
Company,  26  G.  2.  c.  18. 

The  only  Reafon  of  his  being  refufed,  was,  That  he  declined  to 
take  the  Oath  prefcribed  by  that  Act.  Whereas  Mr.  Norton  alledg- 
ed,  that  as  Mr.  Rogers  was  a  Quaker,  his  Affirmation  was  fufficient : 
For  which,  He  cited  the  Statute  of  22  G.  2.  c,  46.  *  "  for  allowing  *^FJ  t"""- 
"  Quakers  to  make  an  Affirmation,  in  Cafes  where  an  Oath  is  or 
"  Jha/Ibe  required." 

Mr.  Harvey  offering  now  to  fhew  Caufe — 

It  was  agreed  by  the  Court  and  Counfel  on  both  Sides,  That 
this  was  a  proper  Matter  to  come  before  the  Court  by  way  of  Re- 
turn to  a  Mandamus,  rather  than  upon  Motion.     Wherefore  the 

Rule  for  a  Mandamus 

was  made  abfolute.     V.  pofi,  pa.Qqc)- 


The  End  of  Hilary  Term  1760.. 
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&&*f  2d  Fletcher  verf.  Hennington. 

May  1760.  J  ° 

THIS  was  an  Action  of  Debt,  on  a  Bond  conditioned  for 
Payment  of  Money  on  or  before  fuch  a  Day.  The  De- 
fendant (having  prayed  Oyer  of  the  Condition)  pleaded 
Payment  at  a  Day  before  the  particular  Day  fpecified  for 
Payment  of  it.  The  Plaintiff  demurred  to  this  Plea,  as  offering  an 
immaterial  IJJue.     The  Defendant  joined  in  Demurrer. 

Mr.  Howard  (who  was  Counfel  for  the  Plaintiff)  prayed  Judg- 
ment for  the  Plaintiff;  as  this  Iffue  might  be  quite  immaterial,  if 
found  for  the  Plaintiff -y  fo  that  the  Plaintiff  could  not  have  Judg- 
ment upon  fuch  a  Finding :  (though  indeed  it  would  be  a  material 
One,  if  found  for  the  Defendant ;  as  Payment  before  the  Day,  would 
be  Payment  at  the  Day.)  The  Defendant  ought  to  have  pleaded 
it  as  Payment  at  the  Day  :  For  Payment  before  the  Day  is,  in  point 
of  Law,  Payment  at  the  Day. 

Mr.  Afpinall  contra,  for  the  Defendant,  admitted  that  this  Rea- 
foning  would  hold  in  Cafes  of  Money  made  payable,  by  the  Con- 
dition, at  and  upon  a  fixed  certain  Day :  But  the  Cafe,  He  faid, 
was  quite  different,  where  the  Money  is  made  payable  at  or  before 
fuch  a  Day ;  which  is  the  prefent  Cafe.     To  prove  which,  He  ci- 
-  There  is  an  tec}  the  Cafe  of  *  Tryon  v.  Carter,  M.  8  G.  B.  R.  where  Lord  Hard- 
Noreof  this  wlc^e  kid  down  the  Rule  of  pleading  to  an  A&ion  of  Debt  upon 
Cafe  in  z     Bond  with  a  Special  Condition  to  be,  "  That  wherever  the  Defen- 
Strange  994.  «  cjant  pieacjs  a  Performance  of  the  Condition,  the  Plaintiff  muff 
"  affign  an  abfolute  Breach  ;  though  this  be  not  neceffary  where  he 
"  pleads  a  collateral  Matter  (as  a  Releafe.") 

And  The  Court  agreed  to  this  Diftindtion ;  and  faid  that  the 

proper  Method,  in  Cafes  where  the  Money  is  made  payable  "  at  or 

2  .  "  before 
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,"  before  fuch  a  Day,"  was  to  plead,  as  is  done  here,  (if  the  Fact 
was  To,)  "  that  it  was  paid  at  fuch  precedent  Day."  And  then,  if 
the  Plaintiff  difputes  the  Reality  of  any  Payment  at  all,  he  may  re- 
ply "  That  it  was  not  paid  at  the  particular  Day  mentioned  in  the 
"  Plea,  nor  at  any  Time  before  or  after  that  Day :"  And  this  will 
bring  the  Point  to  the  material  and  proper  Iffue,  "  Whether  it  has 
"  been  ever  paid  at  all,  or  not." 

They  held,  confequently,  That  the  Plaintiff,  in  the  prefent  Cafe^ 
ought  to  have  replied,  and  not  to  have  demurred. 

Whereupon,  Mr.  Howard  prayed  a  Day  or  Two's  Time,  to  move 
to  withdraw  his  Demurrer,  and  reply  to  the  Defendant's  Plea. 

Which  was  granted. 


Rex  btrf.  Inhabitants  o[   Chriftchurch.  'Saturday  3d 

May  1760. 

TWO  Juftices  made  an  Order  for  the  Removal  of  Elizabeth 
Maxey  Spinfter,  from  Chriftchurch  to  St.  Matthew's  Bcthnall 
Green,  (both  in  the  County  of  MidJhfex :)  And  the  Seffions,  upon 
an  Appeal,  discharged  the  laid  Order ;  Stating  the  Cafe  Specially. 

The  Special  Cafe  ftated — On  the  24th  of  Auguft  1757,  the  faid 
Elizabeth  Maxey  was  hired  into  the  Service  of  Robert  Gilman  of 
Chriftchurch,  for  a  Year ;  and  continued  in  fuch  Service  there,  from 
that  Day  till  the  7T1-1  of  August  then  next  following  •  When 
She  was  frightened  into  Fits,  and  thereby  rendered  incapable  of  do- 
ing any  Service,  That  her  JVLfter  being  taken  very  ill,  and  being 
difturbed  by  the  faid  Elizabeth  Maxcy's  Fits,  her  Miftrefs  defired 
the  Sifter  of  the  laid  Elizabeth  Maxey  to  go  with  the  faid  Elizabeth 
Maxey  to  One  Mr.  Lemonier's  in  the  faid  Parifh  of  St.  Matthew 
Bethnall  Green  (where  the  faid  Elizabeth  Maxey's  faid  Sifter  ther. 
lived  as  a  Servant,)  and  to  requejl  Mrs.  Lemonier  to  receive  her  into 
their  Houfe,  that  She  might  be  there  under  the  Care  of  her  Sifter  : 
But  if  the  faid  Mr.  Lemonier  refufed  to  admit  Her,  She  was  then  to 
bring  the  faid  Elizabeth  Maxey  back  to  her  faid  Mafter's  Houfe  again. 
That  Mr.  Lemonier  accordingly  received  Her  ;  and  She  relided  there 
about  Five  Days ;  and  then  She  was  taken  into  the  Hofpital.  That 
the  Day  after  the  faid  Elizabeth  Maxey  had  been  received  into  Mr. 
Lemonier's  Houfe,  She  returned  to  her  faid  Mafttr's  Houfe,  to  fetch 
away  her  Cloaths  :  And  her  Miftrefs  gave  her  two  Shillings;  which, 
with  wha."  She  had  before  received,  made  up  the  full  Tear's  Wages. 
That  no  Words  of  Difcharge  paffed  between  the  faid  Pauper  and 
her  Miftrefs :  But  the  faid  Elizabeth  Maxey  looked  upon  Herfelf 

Part  IV.  Vol.  II.  4  F  as 


946  Eafter  Term  33  Geo.  2. 

as  then  difcharged.  from  her  faid  Service  ;  but  believed  that  had  She 
recovered  her  Health,  her  Matter  would  have  received  her  again 
into  his  Service.  That  She  continued  under  the  fame  Indifpo/ition, 
till  after  the  Tear  from  the  faid  Time  of  Hiring  was  expired  ;  and 
never  returned  again  into  her  faid  Matter's  Service.  And  that  on 
the  17th  of  Augufl  1758,  her  Mailer  hired  another  Servant  in  her 
Place. 

And  it  is  admitted,  on  behalf  of  the  Appellants,  That  the  faid 
Elizabeth  Maxey  was  legally  Jlttled  in  the  faid  Parifh  of  St.  Matthew 
Bethnall  Green  ;  Vnkfs  a  fubfequent  One  was  gained  by  Her  in  the 
faid  Parifh  of  Chrijlchurch,  under  the  abovementioned  Circum- 
ttances. 

oth  nl 

The  Seffions,   upon  Confideration  of  the  PremifTes,   allowed  of 

the  Appeal,  and  vacated  the  Order  of  the  two  Juflices :   And  thev 

'  further  Ordered  the  Pauper  to  be  removed  from  St.  Matthew's  Beth- 

red  Green  to  Chri/lcbunh,  and  require  the  Parifh  of  Chri/i 'church  to 

■  receive  and  provide  for  Her,  until  they  can  free  themfelves  from  the 

Charge  thereof  by  due  Courfe  of  Law. 


« 


Mr.  Norton's  Objection  to  this  Order  of  Seffions,  (upon  his  Mo- 
tion to  quafh  it,)  was,  "  That  this  Service  in  Chrijlchurch  was  not 
"  fufricient  to  gain  a  Settlement;  being  ly  Days  short  of  the  Tear 
"  for  which  She  had  been  hired." 

Mr.  Afton  and  Mr.  St  owe  now  (hewed  Caufe  Why  the  Order  of 
Seffions  fhould  not  be  quafhed ;  and  argued  this  to  be  a  good  Ser- 
vice, within  8,  9  W.  3.  c.  30.  §  4. 

This  was  either  an  Inability  by  Sickness,  or  an  Abfence  with 
Leave  of  her  Matter.     In  either  Cafe,  it  is  a  good  Settlement. 

In  I  Strange  423,  424.  Rex  v.  Inhabitants  of  Jflip,  Sicknefs  du- 
ring 6  Days  in  the  Middle  of  the  Year,   was  no  Objection  to  the  Ser- 
vice ;  Nor  Abfence  3  Days,  at  the  End  of  the  Service,  upon  a  reu- 
fonable  Caufe ;  Nor  an  Abfence  of  4  Days,   without  Leave,  in  the 
*  2  Strange    Middle  of  the  Year.     So,  in  the  Cafe  of  *  Rex  v.  Inhabitants  of 
»25z-  Goodne/lon,  Tr,  18,    19  G.  2.  B.  R. — Leave  to  go  to  the  Herring- 

Fi-fhery,  though  the  Servant  was  abfent  about  3  Weeks  at  the  End 
of  the  Year,  and  did  not  return  till  3  Weeks  after  the  Expiration  of 
it,  was  held  a  good  Settlement. 

f  P.  1744.         In  the  Cafe  of  -f  Rex  v.  Bcccles,  (cited  in  2  Strange  1207,)  Ab- 
ijG.z.  B.R.  fencej  Dy  his  Matter's  Leave  to  work  for  other  Perfons  3  Weeks  and 

3  Days  (in  all)  was  holden  "  not  to  prevent  the  Gaining  a  Settle- 

"  ment." 

And 
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And  here  are  no  Words  of  Discharge  ;  nor  any  Confent  of  the  Maf- 
ter  to  her  being  difcharged. 

Befides,  the  Mutter  was  bound  to  provide  for  and  take  Care  of  Her, 
whiift  She  was  fick :  And  therefore  it  rrmft  be  taken  that  She  con- 
tinued in  the  Service.     The  Failure  arofe  only  from  the  Ac~l  of  God. 

Mr.  Norton,  Mr.  Morten,  and  Mr.  Lane,  contra — argued  that 
this  Service  was  injufficient  to  gain  Her  a  Settlement  in  Chrif}  church : 
For  She  did  not  "  continue  and  abide  in  the  Service,  one  whole  Year," 
as  the  Ad  of  Parliament  expreffly  requires. 

In  the  Jfip  Cafe,  The  Servant's  Abfence  (to  vifit  his  Mother)  and 
his  Sicknefs  too,  were  in  the  Middle  of  the  Year  :  And  the  Abfence 
was  purged,  by  the  Mafter's  receiving  him  again.  And  the  3  Days 
Abfence  at  the  End  o( the  Year,  (to  go  to  the  Statute-Fair,)  was  hol- 
den to  have  been  unreafonably  oppofed  and  denied  by  the  Mailer, 
and  with  a  fraudulent  Declaration  "  that  the  Servant  mould  gain  no 
"  Settlement  with  him." 

In  the  Goodnefton  Cafe,  where  the  Servant  went  to  the  Herring- 
Fifhery — It  was  holden  that  the  Servant  was  to  be  confidered  as  all 
the  While  in  the  Service  of  the  Mafter ;  It  being  by  Leave,  and 
another  Perfon  hired  by  the  Servant  to  do  the  Bufinefs  :  And  the 
Servant  returned  again  to  his  Mafter  after  the  Expiration  of  the 
Year,  and  received  from  Him  his  whole  Year's  Wages. 

But  here,  the  Abfence  was  17  Days  at  the  End  of  the  Year; 
and  She  looked  upon  Her/elf  as  difcharged ;  and  the  Mafter  hired  ano- 
ther Servant  in  her  Place.  If  this  be  allowed  at  the  End  of  the 
Year,  where  can  the  Court  ftop  ?  It  may  as  well  be  a  Want  of  3 
Weeks,  or  a  Month,  or  2  Months. 

In  2  Stra?7ge  1022.  Seaford  v.  Cafllechurch,  "  Going  away  (with- 
"  out  Leave)  12  Days  before  the  End  of  the  Year,  prevented  a 
"  Settlement ;  though  the  Mafter  paid  him  the  whole  Year's 
"  Wages. 


~er 


The  Mafter's  Generoftty,  in  paying  the  whole  Wages,  makes  no 
Difference  in  the  Cafe.  To  gain  a  Settlement,  there  muff,  be  a 
complete  Hiring  for  a  Year,  and  Service  for  a  Year:  So  it  was  de- 
termined in  1  Strange  143.  Coombe  v.  Wejlwoodbay ;  Where  a  Week 
being  wanting  at  the  Beginning  of  the  Year,  it  was  holden  to  be  no 
Settlement. 

The 
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The  Acquiring  a  Settlement  in  a  Parith,  by  Service,  is  no  Benefit 
to  the  Servant :  For  a  Servant  has  no  more  Benefit  (in  general)  by 
having  a  Settlement  in  One  Parifh,  than  in  Another. 

Lord  Mansfield — This  Cafe  is  an  additional  Proof,  amongft 
many  others,  upon  how  inconvenient  a  Foot  the  Law  of  Settle- 
ments (lands. 

This  muft  appear  a  very  clear  Cafe  to  any  Perfon  of  common 
plain  Senfe  and  Underftanding.  It  is  certainly  a  fair  bond  fide  Ser- 
vice for  a  Year,  without  any  Fraud  on  either  Side,  either  of  the 

Matter  or  of  the  Servant.. 

If  a  Matter  gives  his  Servant  Leave  to  go  upon  any  other  Service, 
or  to  be  abfent  for  a  fhort  Time,  and  pays  him  his  whole  Wages, 
This  is  a  fair  bond  fide  Service. 

If  the  Servant  is  taken  ill,  by  the  Vifitation  of  God,  It  is  a  Con- 
dition incident  to  Humanity,  and  is  implied  in  all  Contracts.  There- 
fore the  Matter  is  bound  to  provide  for  and  take  Care  of  the  Servant 
fo  taken  ill  in  his  Service  ;  and  can  not  deduct  Wages  in  Proportion 
to  the  Continuance  of  the  Servant's  Sicknefs. 

Here,  the  Matter  requefted  Mrs.  Lemonier  to  take  in  his  Servant; 
the  Matter  himfelf  being,  at  the  fame  Time,  fick  at  Home.  Then 
She  was  afterwards  fent  to  the  Hofpital  by  her  Mafter's  Confent. 
And  the  Matter  and  Mittrefs  paid  Her  her  whole  Wages,  and  were 
fatisficd  with  what  was  done.  Can  any  One  doubt  of  this  being  a 
Service,  bond  fide ',  for  a  Year  ?  Being  fent  to  an  Hofpital  by  a  kind 
Matter  ought  not  to  hurt  the  Settlement  of  a  Servant  vifited  by 
Sicknefs. 

And  I  fee  no  Difference  between  fuch  an  Accident  of  Sicknefs 
happening  in  the  Middle,  or  happening  at  the  End  of  the  Year  :  It 
is  equally  the  Act  of  God,  and  without  any  Fault  of  the  Servant. 

Mr.  Juft.  Den  1  son  faid  He  thought  this  the  weakeft  Ground  of 
Objection  to  a  Settlement  that  he  had  ever  met  with.  He  con- 
curred with  His  Lordfhip,  That  the  Ulnefs  of  the  Servant  happen- 
ing at  One  part  of  the  Year,  or  at  Another,  (being  always  the  Act 
of  God,)  could  make  no  Sort  of  Difference.  And  He  was  ex- 
tremely clear  that  this  Ac~l  of  God  ought  not  to  prevent  the  Servant 
from  gaining  a  Settlement.  And  if,  by  the  Confent  of  the  Matter, 
She  be  fent  to  an  Hofpital;  (ball  that  alter  the  Caie,  and  make  it 
different  from  her  being  kept  at  Home  in  the  Matter's  own  Houfe  ? 
Surely,  not.  She  certainly  does  "  continue  and  abide  in  the  Service" 
2  of 
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of  her  Matter.  For,  "  Continuing  and  abiding  in  the  Service" 
means  "  Not  defining  it :"  And  (he  can  not  be  confidered  as  ha- 
ving deferted  her  Service. 

There  was  no  Need  of  any  Cafes  being  cited  upon  this  Occafion : 
That  of  JJlip  comes  mar  eft  to  the  prefent  Cafe. 

Mr.  Juftice  Foster  concurred  with  His  Lordfhip  and  Mr.  Juft. 
Denison.  He  faid  that  the  Relation  between  the  Matter  and 
Servant  certainly  continues :  It  is  not  put  an  End  to,  by  this  Vifita- 
tion  oj  God.  And  He  obferved  that  the  Sending  her  out  of  the 
Matter's  Houfe  to  Mr.  Lemonier's,  and  afterwards  to  the  Hofpital, 
was  for  the  Eafe  of  the  Matter,  and  for  his  own  Convenience. 

Mr.  Jutt.  Wilmot  faid  It  was  the  clearett  Cafe  that  could  be. 

The  DiftincTion  between  the  Servant's  Abfence  in  the  Middle 
and  at  the  End  of  the  Year,  turns  upon  the  Abfence  in  the  Middle 
of  the  Year  being  purged  by  the  Matter's  receiving  the  Servant 
again ;  which  is  not  the  Cafe  of  an  Abfence  at  the  End  of  his 
Year,  when  He  does  not  return. 

But  with  regard  to  the  A<51  of  God,  lllnefs ;  It  is  juft  the  fame 
Thing,  whether  that  happens  at  the  Beginning,  Middle  or  End  of 
Year :  The  'Time  makes  no  Difference^  in  the  Reafon  of  the  Thing. 
And  in  the  prefent  Cafe,  the  Servant's  being  at  Mr.  Lemcnier's,  or 
in  the  Hofpital,  is  juft  the  fame  Thing  as  her  being  kept  in  the 
Matter's  Houfe,  under  his  own  Roof. 

I  do  not  agree  to  the  Pofition  "  That  the  Servant  has  no  Benefit 
"  by  gaining  a  Settlement  in  a  Parifh."  It  is  not  indifferent  to  a 
Servant  (very  often)  in  what  Parijh  he  gains  a  Settlement :  It  is, 
in  many  Cafes,  an  Advantage,  in  Fact ;  and  has  always  been,  and 
ought  to  be  looked  upon  as  fuch.  It  is  a  Reward  for  their  Labour 
and  Service  :  And  in  that  Light,  it  is  but  reafonable  to  confider  it. 

Mr.  Juft.  Foster  agreed  with  Mr.  Juft.  Wilmot,  in  this. 
Is  it  indifferent  to  a  Foreigner  who  has  no  Settlement  of  his 
own  ?  It  is  certainly  a  Benefit  to  fuch  a  Perfon  :  Tor  He  obtains  a 
Settlement  by  the  Hiring  and  Service,  inftead  of  being  (as  he  was 
before)  without  any  Settlement  at  all. 

Per  Cur.  unanimoufly, 

Order  of  Session's  confirmed  : 
Order  of  two  Juftices  quafhed. 
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V"i6o  J°^n^on  anc^  Another,  Aflignees  of  Hargreaves  a 
Bankrupt,  verf.  Smith,  Widow,  Executrix  of  Tho- 
mas Smith,   her  late  Hufband. 

Hil.  33  G.  2.  Roth  24. 

THIS  was  an  Action upon  the  Cafe  upon  Affumpfit,  brought  by 
the  Aflignees  of  the  Bankrupt's  Eftate  and  Effects,  for  200/. 
for  Goods  fold  and  delivered  by  the  Bankrupt  (before  his  becoming 
fo)  to  the  Defendant's  Teflator,  in  his  Life-time. 

It  came  before  the  Court,  upon  a  Demurrer  to  the  Defendant's  Re- 
joinder :  And  it  is  neceffary  to  ftate  the  Pleadings  particularly ;  be- 
caufe  a  great  Part  of  the  Argument  turned  upon  them. 

Declaration.  The  Action  was  laid  in  Lancafxre :  And  there  was  Nothing  ex- 
traordinary in  the  Declaration.  It  was  a  Common  and  Ufual  De- 
claration, containing  feveral  Counts.  The  firft  Count  was — For 
that  Whereas  the  Defendant's  Teftator  Thomas  Smith,  in  his  Life- 
time, before  the  faid  Richard  Hargreaves  became  a  Bankrupt,  to  wit, 
on  the  firfi  Day  of  January  in  the  Tear  of  our  Lord  1753,  at  Pre/ion 
in  the  faid  County,  was  indebted  to  the  faid  Richard  Hargreaves  m 
zoo  I.  of  lawful  Money  of  Great  Britain,  for  divers  Goods  Wares 
and  Merchandizes  by  the  faid  Richard  Hargreaves  before  that  Time 
fold  and  delivered  to  the  faid  Thomas  at  his  Special  Inftance  and  Re- 
queft ;  And  being  fo  indebted,  He  the  faid  Thomas  in  Confideration 
thereof,  afterwards  in  his  Life-time,  to  wit,  On  the  fame  Day 
and  Year  aforefaid,  at  Pre/ion  aforefaid,  undertook  and  to  the  faid 
Richard  Hargreaves  before  He  became  a  Bankrupt  then  and  there 
faithfully  promifed  to  pay  to  Him  the  faid  200/.  when  Pie  the  faid 
Thomas  mould  be  afterwards  thereunto  requeued ;  And  whereas  &c. 
(This  is  upon  a  Promife  to  pay  what  they  were  reafonably  worth, 
and  an  Averment  of  their  being  worth  200/.)  Neverthelefs  the  faid 
Thomas,  in  his  Life-time,  and  the  faid  Mary  (the  Defendant)  fince 
his  Deceafe,  hath  not  nor  hath  Either  of  them  paid  &c.  There  were 
two  Other  like  Counts,  differing  only  in  this,  that  they  laid  the 
Promife  to  be  on  \Jl  March  1756  ;  and  charged  the  Debt  to  be  due, 
and  the  Promiles  made  to  the  flfignees,  (not  to  Hargreaves.) 

ifi  Piea.  The  Defendant,  having  Leave  to  plead  feveral  Pleas,  firft  pleads 

ct  that  her  Teftator  did  not,  in  his  Life-time,  undertake  and  pro- 
"  rrjifej  in  Manner  and  Form  ©V."  And  upon  this,  IiTue  is  joined. 

And 
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And  for  further  Plea,  She  fays  "  That  the  faid  Thomas  Smith  did zd  Ple»- 
"  not  pro?nife  or  undertake,  in  Manner  and  Form  as  the  faid  William 
"  John/on  and  Richard  Leigh  have  above  complained  againfr.  Her, 
"  at  any  Time  ivithin  Six  Tears  next  before  the  Day  of  exhibiting  the 
"  aforesaid  Bill  of  the  faid  William  Johnfon  and  Richard  Leigh \" 

And  for  further  Plea,  as  to  the  two  fkft  Promifes  mentioned  in  3d  p'e»- 
the  Declaration,  She  pleads  a  Sett-off. 

The  Plaintiffs  reply,  as  to  the  Defendant's  fecond  Plea  in  Bar,  Replication  to 
<c  That  after  the  making  of  the  faid  feveral  Promifes  and  Underta- 
"  kings  in  the  faid  Bill  mentioned,  and  after  the  faid  Richard  Har- 
"  greaves  became  a  Bankrupt,  and  alfo  after  the  Deceafe  of  the  faid 
"  Thomas  Smith,  and  within  fix  Tears  next  after  the  making  of 
"  the  faid  feveral  Promifes  in  the  faid  Bill  mentioned,  to  wit,  on  the 

2%th  Day  of  November  in  the  32^/  Year  of  the  Reign  of  our  Lord 
"  the  now  King,  They  the  faid  William  Jchnfon  and  Richard  Leigh, 
"  for  the  Obtaining  and  Recovery  of  their  Damages  by  reafon  of 
"  the  Non-Performance  of  the  Promifes  and  Undertakings  in  the 
"  faid  Bill  mentioned,  fued  oat  of  the  Court  of  our  faid  Lord  the 
"  King  before  the  King  Himfelf,  (the  faid  Court  then  being  at 
"  Wefiminfler  in  the  County  of  Middlefex,)  againjl  the  faid  Mary, 
"  a  certain  Writ  of  our  faid  Lord  the  King  called  a  Latitat,  di- 
"  reeled  to  the  then  Sheriffs  of  the  City  of  Tork;  By  which  faid 
"  Writ,  our  faid  Lord  the  King  commanded  the  faid  Sheriffs  that 
"  they  fhould  take  the  faid  Mary,  in  the  faid  Writ  called  Mary 
"  Smith  Widow  and  Executrix  of  Thomas  Smith  her  late  Hufband 
"  deceafed,  and  John  Doe,  if  they  might  be  found  in  their  Baili- 
"  wick,  and  fafely  keep  them,  So  that  the  faid  Sheriffs  might  have 
"  their  Bodies  before  our  faid  Lord  the  King  at  Wejlminfer  on  Tuef- 
"  day  next  after  the  Octave  of  St.  Hilary  then  next  following,  to 
,c  anfwer  the  faid  William  Jchnfon  and  Richard  Leigh  Affignees  of 
"  the  Debts  Goods  and  Effects  which  were  of  the  faid  Richard  Har- 
"  greaves  a  Bankrupt,  in  a  Plea  of  Trefpafs  ;  And  that  the  faid 
"  Sheriffs  mould  have  then  there  that  Writ :  Which  faid  Writ  they 
"  the  faid  W.  J.  and  R.  L.  as  Affignees  in  Form  aforefaid  fued 
<c  out  againfr.  the  faid  Mary  as  Executrix  as  aforefaid,  with  Im- 
"  tent  that  the  faid  Mary  might  be  perfonally  ferved  with  a  Copy 
"  thereof  according  to  the  Form  of  the  Statute  in  fuch  Cafe  made 
u  and  provided,  and  that  the  faid  Mary  might  appear  at  the  Return 
"  of  the  faid  Writ  in  the  faid  Court  here,  at  the  Suit  of  the  faid 
"  Wm.  J.  and  R.  L.  and  that  the  faid  Wm.  J.  and  R.  L.  as  Af- 
"  fignees  in  Form  aforefaid  might  thereupon  exhibit  their  Bill  in  the 
"  faid  Court  here,  againft  the  faid  Alary  as  being  Executrix  as  afore- 
"  faid,  for  the  Obtaining  and  Recovery  of  their  Damages  by  Occa- 
"  fion  of  the  Non-Performance  of  the  feveral  Promifes  and  Under- 
I  takings 
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"  takings  in  the  faid  Bill  mentioned,  according  to  the  Cuftom  of 
"  the  faid  Court  here.     At  which  faid  Tuefday  next  after  the  Oc- 
"  taves  of  St.  Hilary,  the  faid  W.  J.  and  R.  L.  as  Affignees  in 
cc  Form  aforefiid,  came  by  their  Attorney  aforefaid)  And  the  faid 
"  Mary  likewife  came   by  the  faid  T.  H.  her  Attorney,    and  ap- 
"  peared  in  the  fame  Court  here  at  the  Suit  ot  the  faid  W.  J.  and 
"  R.  L.  acording  to  the  Exigency  of  the  faid  Writ  and  the  Cuftom 
"  of  the  faid   Court  here  ;   And  thereupon   the   faid  Wm.  J.  and 
"  Rd.  L.  as  Affignees  in  Form  aforefaid,  according  to  their  afore- 
"  faid  Intention,  in  the  Term  of  St.  Hilary  in  the  3 2d  Year  of  the 
"  Reign  of  our  faid  Lord  the  now  King,  exhibited  their  aforefaid 
"  Bill  in  the  faid  Court  of  our  faid  Lord  the  King  before  the  King 
"  Himfelf,  againft  the  faid  Mary  is  being  Executrix  in  Form  afore- 
"  laid,  for  the  Obtaining  and  Recovery  of  their  Damages  by  oc- 
"  cafion  of  the  Non-Performance  of  the  feveral  Promifes  and  Un- 
"  dertakings  in   the  faid  Bill  mentioned."     And  the  faid  Wm.  J. 
and  Rd.  L.   further  fay,  "That  the  faid  Thomas  Smith  in  bis  Life- 
"  time,  within  fix  Tears  next  before  the  fuing  out  of  the  faid  Writ 
"  called  a  Latitat,    did  undertake  a?id  promife,  in  Manner  and 
"  Form  as  the  faid  Wm.  J.  and  Rd.  L.   have  above  complained 
"  againft  the  faid  Mary."     And  this  the  faid  W.  J.  and  R.  L.  are 
ready  to  verify  :  Whereof  they  pray  Judgment,  and  their  Damages 
by  reaion  cf  the  Non-Performance  of  the  aforefaid  Promifes  and 
Undertakings  to  be  adjudged  to  them  &c. 

Replication  to      And  as  to  the  laft  Plea  in  Bar  to' the  two  firft  Counts,  They  reply 
3d  Pka-         <<  that  Hargreaves  was  not  indebted  in  Manner  and  Form  as  the 

"  Defendant  has  in  that  Plea  alledged:"   Upon   which,   Iffae  is 

joined. 

Rejoinder.  And  the  faid  Mary,  as  to  the  aforefaid  Replication  of  tire  faid 

Wm.  J.  and  Rd.  L.  to  the  Plea  of  the  faid  Mary  fecondly  above 
pleaded  in  Bar,  fays,  "  That  By  the  Couksi-,  and  Custom  of 
'"   the  Ccukt  cf  our  Lord  the  King  here,  a  Writ  cf  Latitat 

"   filed  OUt  AFTER    THE    F.N  D   OF    ANY  TEEM  «  'UPPOSED  tO  have 

" iffued  out  of  the  faid  Court  here  within  the  Term  then  Pre- 
"  ceding."  But  the  faid  Mary  further  fays  "That  the  J a id 
"  Writ  of  Latitat  in  the  aforefaid  Replication  mentioned  -was 
"  really  and  truly  feed  out  of  the  faid  Court  here,  by  them 
"  the  faid  William  and  Richard,  after  the  faid  2?>th  Day  of  No- 
"  ve'mber  in  the  fame  Replication  mentioned,  [being  the  Last  Day 
"  of  MiChaei  ma?  1  ekm  in  the  faid  32^  Tear  of  the  Reign  of 
"  our  faid  Lord  the  King,)  that  is  to  fay,  on  the  eighth  Day  of 
il  December  in  that  Tear ;  and  on  the  same  Day  and  Tear,  ivas 
"  signed  according  to  the  Form  cf  the  Statute  in  fitch  Cafe  made 
"  and  provided;  And  that  the  faid  Thomas  Smith  did  not  promife 
"  or  undertake,  in  Manner  and  Term  as  the  faid  William  and  Richard 
2  "  have 
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<c  have  above  complained,  at  any  Time  within  six  Years  next 

"    BEFORE     THE    SAID    EIGHTH    DAY   OF    DECEMBER,    Oil   liljjj 

"  Day,  the  /aid  Writ  of  Latitat  ivas  fo  really  and  in  Truth 
"  fued  out  as  a  fore  fa  id :"  And  TH  IS  the  faid  Mary  is  ready  to  verify. 
Wherefore  She  prays  judgment  Whether  the  faid  William  and 
Richard  ought  to  have  or  maintain  their  aforefaid  Action  againfl:  Her. 

To  this  Rejoinder  the  Plaintiffs  demur,  generally:  And  the  De-  Demurrer. 
fendant  joins  in  Demurrer. 

This  Demurrer  was  argued,  on  Tuefday  5th  February  1760,  by 
the  two  Counfel  who  had  figned  the  Pleadings;  viz.  by  Mr.  Serj. 
Poole  for  the  Plaintiffs,  and  Mr.  Tates  for  the  Defendant. 

The  only  Queftion  was,  "  Whether  the  Truth  of  the  Fact 
"  could,  in  this  Cafe,  be  averred  contrary  to  the  Fiction  of  Law." 

Mr.  Serj.  Poole,  for  the  Plaintiffs,  argued  that  the  Rejoinder  was 
a  bad  One,  for  two  Reaibns : 

1  ft.  It  is  averring  againfl  the  Record : 

2dly.  It  is  contrary  to,  and  deflructive  of  the  Practice  of  this 
Court ;  and  tends  to  de/lroy  the  Writ  of  Latitat  itfelf ;  For  the  Writ 
would  be  a  Nullity,  if  tefted  in  Vacation. 

Firft — It  is  an  Averment  againfl  the  Record.  For  the  Tcjle  of  the  ift  Objeflion. 
Writ  it  a  Matter  of  Record.  1  Siderf  271.  Baily  v.  Punning. 
1  Mod.  188.  Farrer  v.  Brooks,  Adminiflratcr  of  Jo.  Brooks.  Cro. 
Car.  264.  Watts  v.  Baker.  1  Ro.  Abr.  53 S.  Title  Court,  Letter 
M.  pi.  4.  S.  C.  1  67;/.  53.  Dacy  v.  Clinch.  Style  1  ;6.  Coles  v. 
ye.  Carthew  233.  Cull if  or d  v.  Blandford.  Sir  T.  Jones  150. 
Walburgh  v.  Salt  onfall.     1  Luiiv.  333.  Aldwortb  v.  Hutchinfon. 

In  Paf.  5  G.  2.  C.  B.  The  Cafe  of  Jones  v.  Burnet  was  an  Af~ 
fumpjit  againfl  the  Defendant,  brought  by  the  Plaintiff  as  Indorfee 
of  a  Promilfory  Note,  by  an  Attachment  of  Privilege.  The  De- 
fendant \  leaded  "  that  the  Attachment  itilied  on  the  12th  of  Febru- 
"  ary,  and  that  the  Note  was  not  indoried  til;  after  that  Day.'-' 
The  Replication  was  lt  That  reverd  the  Writ  was  fued  out  in  the 
"  Vacation  cV,  on  fuch  a  Day,  though  tefted  on  the  12th  of 
"  February;  and  that  the  Note  was  indorfed  before  that  Day." 
And  on  Demurrer,  the  Replication  was  held  bad.  This  is  a  Cafe 
in  Point :  For  it  was  "  That  r  ever  a  it  was  fued  out  in  Vacat ion-time, 
•iz.  on  fuch  a  Day  &c." 


cc 
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The  only  Cafes  where  this  has  been  attempted  in  this  Court,  are 

the  two  following  ;  viz.  Floor e  v.  Tates,  P.  5  G.  2.  B.  R.  iifq;  Tr. 

Part  IV.  Vol.11.  4  II  7,  8. 
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7,  8.  and  M.  8  G.  2.  But  no  Judgment  was  given  in  that  Cafe ; 
it  having  been,  at  laft,  ended  between  the  Parties.  It  was  upon  a 
Bill  of  Middlefex,  which  has  no  Tefte :  But  this  is  on  a  Latitat, 
which  has  a  Tejle.  The  other  Cafe  was  that  of  Medcalfe  v.  Bur- 
roughs, M.  14  G.  2.  B.R.  S.P.  But  this  Cafe,  though  folemnly 
argued,  was  never  determined :  It  was  to  have  been  argued  a  fecond 
Time ;  but  never  came  on  any  more. 

2d  Objeaion.      In  Proof  of  the  Second  Pofition,  He  cited  the  Cafe  of  *  Eajl- 

gJLT 66.  "^'lck  v>  Cook>  P'  2  G"  2'  ■B"  R'  I  Samci-  298,  Greene  v.  Jones. 
1  Siderf.  304.  Mandamus,  pur  Sterling,  al  Moniers.  2  &?/£.  700. 
Shirley  v.  Wrigm. 

Thefe  Cafes  are  in  Point,  to  prove  "  that  a  Latitat  really  tefted 
"in  Vacation  would  be  void."  And  if  the  Plaintiff  fhould  have  a 
Verdict  and  Judgment  upon  fuch  an  Iffue  as  this,  it  would  be  a 
Nullity  and  erroneous.  And  yet  if  the  Rejoinder  be  proper,  the 
Plaintiff  mud  be  obliged  to  furrejoin  accordingly..;  Which  would 

juM  :  bainab  sd  \ 
Covenant  always  bears 
Teftc  before  the  Dedimus,)  It  fhould  be  averred  "  that  in  FacJ  the 
"  Writ  of  Covenant  did  not  iffue  till  after  the  Dedimus,"  This 
would,  if  it  were  to  be  permitted,  fet  afide  all  the  Land  Securities 
in  the  Kingdom.  So,  in  the  Cafe  of  Recoveries,  any  fuch  Aver- 
ment of  the  Procefs  iffuing,  in  Fail,  in  Vacation-time,  would  be 
bad.  By  Law,  no  Procefs  can  iffue,  but  in  Term-time,  in  any  Cafe 
whatever.  This  Method  of  Pleading  might  be  extended  to  all 
Cafes,  if  it  were  to  be  allowed  in  any. 

3d  Objeaion.      And  the  Defendant  is  Ejlopped  from  averring  this  Fa£t :  For  the 
{Eftoppel.)    <  objection  arifes  from  One  who  is  Party  and  Privy  to  the  Suit; 
Which  differs  from  Cafes  of  Averments  by  Strangers,   who  are 
intitled  to  many  Privileges  which  Privies  can  not  claim. 

Mr.  Yates,  contra,  for  the  Defendant. 

This  is  an  Action  on  feveral  Promifes  made  by  the  Defendant's 
Tcftatdr ;  To  which,  She  pleads  Non  ajfutnpfit  infra  fex  Jlnnos  of 
the  Time  of  exhibiting  the  Bill.  The  Plaintiffs  reply  "  That  the 
<c  Plaintiff  fued  out  a  Latitat  tefted  on  the  28th  of  November." 
The  Defendant  rejoins  "  That  in  FaSi  the  Latitat  was  iffued  out 
on  the  8th  of  December ;  And  that  the  Defendant's  Teftator  did  not 
promife  within  6  Years  of  that  Day.     To  which  Rejoinder,  the 

Plaintiffs  have  demurred. 

■    .  .. 

4 

This 
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This  Point  depends  upon  the  Construction  of  the  Statute  of  Li- 
mitations :  And  the  Queftion  is  What  is  a  Commencement  or  Su- 
ing of  the  Action  within  that  Statute ;  And  Whether  the  Defen- 
dant be  at  Liberty  to  aver  the  real  and  trite  Day,  on  which  the  La- 
titat in  Fact  iffued. 

Mr.  Serj.  objects  "  That  this  is  Averring  againfl  the  Record  -y  That 
"  it  would  be  deflruclive  of  the  Practice  of  the  Court,  and  even  of 
"  the  very  Writ  itfelf"  and  "  that  the  Defendant  being  Party  and 
<l  Privy  to  the  Suit,  is  ejlepped  from  averring  this  Fact." 

It  may  be  obferved,  in  the  firft  Place,  that  No  Teste  of  this 
Writ  is  exprefjly  shewn  ;  nor' is  there  even  a  Reference  "  prout patet 
"  per  Recordum :"  The  Plaintiff  only  alledges  "  That  he  fued  cut  a 
"  Latitat  tejled  on  the  28th  of  November." 

,iaqoiq  ad  i3t 

However,  what  We  deny  is  the  Fact  "  that  the  Writ  issued  on 
"  the  22th  cf  November."  The  very  Iffuing  of  the  Writ  at  all, 
may  be  denied :  Much  more,  the  Time  of  iffuing  it,  or  the  Day 
upon  which  it  hTued.  We  fay  "  That  in  FaSl  it  did  not  iffue,  till 
"  the  8th  of  December."     This' Fact  We  aver,  and  rely  upon. 

And  the  true  Time  of  taking  out  the  Latitat  may  be  averred,  con- 
trary to  the  nominal  Tefte :  The  Plaintiff  may  declare  fo;  And  the 
Jury  may  find  fo.  This  was  determined  in  the  Cafe  of  Walburgh 
v.  Saltonflall,   1  Vent.  362,  363. 

The  Suing  out  the  Writ  is  a  Matter  of  FaSl ,  an  Act  done  by  the 
Plaintiff:  And  the  Court  will  not  intend  "  That  this  Latitat  was 
"  really  fued  out  and  iffued  in  Term/'  merely  becaufe  it  is  tejled  in  -,  b< 

Term-time  ;  Efpecially,  when  the  Fact  appears  upon  the  Record  to 
be  otherwife.  And  the  Fact  does  fo  appear  upon  the  Record :  For 
the  Demurrer  admits  "  That  the  Writ  was,  in  Fail,  fued  out  and 
*'  iffued  out  of  Term." 

And  there  is  nothing  to  preclude  the  Defendant  from  (hewing 
and  averring  this  Fact :  Here  is  no  Eftoppel  at  all ;  becaufe  the  Truth 
is  apparent  upon  the  fame  Record.  Co.  Lift.  352.  a.  b.  lays  down 
the  Rules  of  Eftoppels ;  and  the  8th  Rule  is  expreffly  fo.  The  Cafe 
of  Kemp  v.  Goodal  in  r  Salk.  zjj.  fettles  the  Difference  about  Eftop- 
pels ;  and  lays  it  down  "  That  where  the  Eftoppel  appears  upon  the 
Record,  "  the  other  Side  may  demur."  1  Lutio.  329,  333,  334. 
Aldworth  v.  Hutchinfon  was  the  fame  Point :  And  it  is  there  obfer- 
ved "  That  if  that  Judgment  was  given  upon  the  Reafon  of-  an 
"  Eftoppel,  a  Covenant  might  be  in  Judgment  of  Law  broken, 
"  where,  in  Fact,  it  was  not  broken." 

But 
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But  even  fuppoflng  the  Tefte  to  have  been  formally  and  expreffiv 
{hewn,  yet  the  Time  when  a  Latitat  issued,  is  tracer/able,  anil 
may  be  averred  different  from  the  Tefle.  The  Cafe  or  Bilton  v. 
John/cn  and  Long,  in  2  Keb.  173,  198.  and  Raymond  161.  is  a  Re- 
solution in  Point,  mod:  exprefs  and  ftrong.  The  Cafe  of  Chancy  v. 
Rutter,  3  Keb.  213.  was  a  fubfequent  Determination  of  the  fame 
Point,  accordingly  ;  and  upon  the  Authority  of  the  former  Cafe, 
and  of  Bennei  and  PHAin's  Cafe.  The  Cafe  of  Lazall  v.  Dyer, 
2 ,  Salk.  650.  is  ftrong  in  Point :  Where  the  Court  held,  a  Writ  tefted 
of  a  preceding  Term,  though  legally  a  Proceeding  of  that  Term,' 
yet  not  to  be  fo  in  FaB.  And  1  Ro.  Abr.  552.  Letter  F.  PL  4,  5. 
is  to  the  fame  Effect,  and  diftinguifhes  between  the  Purchaje  of  the 
Writ,  and  the  Date  of  it. 

The  Cafe  of  Man  v.  Aciams,  in  1  Siderf.  432.  was  an  Action  of 
Debt  againft  an  Executor ;  who  pleaded  plene  adminiflravit :  And 
there  was  a  Replication  of"  Affets  die  exhibitionis  billce,  fcilicet  the 
"  23d  of  October."  The  Court  faved  to  the  Defendant,  upon  Evi- 
dence, the  Time  of  the  Coming  in  of  the  Bill. 

The  Stamp- AB  requires  the  Officer  who  figns  the' Latitat  to  fet 
down  the  Day  and  Year  of  Signing  the  Writ.  Now  the  Officer 
could  never  be  conviBed  of  a  Neglect  of  his  Duty,  if  no  Averment 
could  be  made  contrary  to  the  Tefle.  Therefore  there  are  Cafes 
where  this  may  be  done. 

The  next  Confideration  is,  "  Whether  this  be  a  Cafe,  where  it 
"  may  or  ought  to  be  done." 

As  to  the  Cafe  of  Watts  v.  Baker,  in  Cro.  Car.  264.  It  concludes 
Nothing  to  the  prefent  Cafe.  The  Time  of  filing  out  the  Writ 
could  not  be  in  queftion  in  that  Cafe:  For  the  very  Arrejl  itfelf  was 
prior  to  the  Tender  of  Amends. 

The  Cafes  of  Dacy  v.  Clinch,  1  Sid.  53.  and  Coles  v.  Sib/ye,  in 
Style  156.  and  Cullijord  v.  Blqndford,  in  Cartheto  233.  are  only, 
"  That  Suing  out  a  Latitat  within  6  Years  will  fdvc  the  Statute:" 
They  prove  Nothing  more. 

In  the  Cafe  of  Metcalfe  v.  Burroughs,  the  Return  was  fet  forth ; 
and  the  Record  referred  to.  As  to  the  Cafe  of  Aldworth  v.  Hut- 
chinfon\'m  1  Lutiv.  333.  there  was  no  final  Judgment  nor  any 
Caute  {hewn  :  And  the  Reporter's  own  Note  upon  the  Judgment 

,  is  againjl  it. 
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The  Cafe  of  Jones  v.  Burnet  differs  from  this  Cafe  :  And  there, 
the  Plaintiff  contradicted  his  own  Writ.  He  might  have  brought 
Lis  Action  fooner  too.  And  that  was  an  Attachment  of  Privilege : 
This  is  a  Latitat, 

In  the  Cafe  of  IValburgh  v.  Saltingjlall,  Holt  only  argued  as 
Counfel :  He  did  not  fpeak.  as  a  Judge.  Therefore  what  He  there 
faid,  was  no  Authority  at  all :  Efpecially,  as  the  Court  determined 
againjl  him. 

The  Cafes  of  Baily  v.  Burning,  and  Farrer  v.  Brooks,  were 
Queftions  on  Common-Law  Points :  This  is  on  the  Construction  of 
an  Act  of  Parliament.  And  the  fictitious  Relation  of  the  Tefte 
ought  not  to  clam  with  the  Intention  of  the  Legiflature,  in  the 
Conftrudlion  of  an  AcT:  of  Parliament.  Much  lefs  mail  the  fitti- 
tious  Relations  of  Law  overturn  the  Intention  of  the  Legiflature  in 
a  Statute  made  for  the  Security  of  the  Subject,  and  to  prevent  flak- 
Demands  from  being  fet  up. 

# 

The  Cafe  of  Green  v.  Rivett,  in  Salk.  421.  and  422.  particularly 
mentions  this  Statute  as  being  to  be  favoured;  "  becaufe  the  Secu- 
*'  rity  of  all  Men  depends  upon  it." 

The  Words  of  the  Statute  are  "  commenced  arid  fued  within  6 
"  Tears,  and  not  after  :"  Therefore  the  Plaintiff  can  not  en- 
large the  Time  to  6  Years  and  4  Months.  The  Word  "  fueJ,"  is 
as  ffrong  as  if  it  had  been  "  actually  fued :"  And  it  is  confined  to 
**  not  after"  the  Six  Years.  So  that  the  Plaintiff  was  actual/v 
barred  by  the  Statute,  before  he  fued  this  Writ.  And  Fiction  mail 
not  elude  the  Statute,  when  the  Plaintiff  was  already  barred  by  it. 
Thefe  Fictions  do  not  always  prevail :  And  they  fhall  never  prevail 
fo  as  to  work,  a  Wrong.  The  Cafes  of  Bilton  v.  Johnfon  and  Long  ; 
and  Chancy  v.  Rutter ;  and  1  Ro.  Abr.  552  j  and  Man  v,  Adams,  all 
prove  this. 

It  has  been  urged,  "  That  this  Reminder  would  deflroy  the 
**  Latitat  itfelf,  by  making  it  a  Nullity  and  erroneous."  But  this 
V/rit  was,  in  Fact,  originally  a  Nullity,  within  the  Meaning  of  this 
Statute  ;  as  being  fued  in  Vacation,  ajter  the  6  Tears  were  expired. 
However,  here  the  Averment  is  ejjential  to  the  Merits  of  the  Cafe, 
and  the  Proviiion  of  the  Statute.  //'  the  Writ  was  in  Faff  fued 
out,  after  the  Six  Years  expired  ;  it  is  immaterial,  Whether  it  be  a 
Nullity  or  not,  in  Point  of  Legal  Form  :  For  the  Time  of  Suing  out, 
muff  here  be  taken  in  the  true  fubjlantial  Senfe  of  the  Words. 
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He  alledged  that  the  Juftice  of  the  prefent  Cafe  was  on  his 
Client's  Side;  And  relied  upon  his  Obfervation  abovementioned, 
that  this  Rejoinder  purfues  the  very  Words  of  the  Statute,  which  is 
a  beneficial  Law,  and  ought  to  be  favoured. 

Mr„  Serj.  Poole,  in  Reply.  It  appears  upon  the  Face  of  the  Re- 
cord, "  That  the  Tefte  and  Suing  out  of  this  Writ  was  in  Term- 
time  :"  For  it  is  necejfarily  to  be  prefumed  that  the  Writ  mujl  have 
aclually  ijfued  on  the  Day  when  it  was  tefted,  which  muft  be  in 
Term-time.  And  it  is  here,  in  this  Replication,  alledged  in  the 
Common  Way  of  fetting  it  out  in  Pleading. 

And  the  EJloppel  here  appears  upon  the  Record  itfelf ;  And  there- 
fore it  need  not  be  pleaded  by  a  Party  to  the  Record. 

As  to  the  Cafe  of  Bilton  v.  John/on  and  others,  in  2  Keble  173, 
and  198,  and  in  Raymond  161.  That  may  fafely  be  admitted  to  be 
Law  :  For  that  is  the  Cafe  of  a  Stranger  ;  (for  the  Defendant,  the 
V.  2  KihU  *  Sheriffs  Bailiff,  was  a  Stranger  to  the  Original  Adtion;)  and  it  was 
for  the  Furtherance  of  Juftice,  and  to  prevent  Frauds.  But  that 
Cafe  does  not  prove  "  That  it  may  be  done  by  Parties  and  privies. 
Harrifon's  Cafe  cited  in  3  Keb.  213,  214.  in  the  Cafe  of  Chancy  v. 
Rutter,  expreffly  takes  the  Diftinclion  between  Strangers,  and  Par- 
ties or  Privies ;  and  fays  "  That  a  Stranger  is  not  concluded ;  but 
"  the  Party  is."  The  Cafe  of  Pi  got  v.  Rogers,  Cro.  Jac.  561.  was 
alfo  the  Cafe  of  a  Stranger ;  not  of  a  Party  or  Privy. 


173 


As  to  the  St  amp- Act,  and  the  Statute  of  Frauds — The  former  only 
relates  to  the  Officer  ;  It  does  not  affeft  the  prefent  Dodrine.  The 
latter  relates  only  to  Purchafers :  The  Judgment  is  the  fame  as  it 
was  before,  with  regard  to  all  other  Perfons. 

As  to  Conftruing  the  Statute  of  Limitations  according  to  the  In- 
tention— The  "  Commencing  a  Suit,"  and  "  Suing  out  Procefs,"  (the 
two  Exprcffions  uied  in  the  Statute,)  muft  mean  the  very  fame  Thing: 
and  this  muft  be  determined  by  the  Teste  of  the  Procefs  fued  out, 
as  a  Commencement  of  the  Suit. 

Lord  Mansfield — This  is  the  feventh  or  eighth  Time  that 
this  Queftion  has  been  argued  at  the  Bar :  Therefore  there  needs 
no  further  Argument.     We  will  confider  of  it. 

Cur.  advis". 

Lord  Mansfield  now  delivered  the  folemn  Refolution  of  the 
Court;  (having  firft  ftated  the  Pleadings  very  particularly ;  in  which, 
he  faid  a  great  Part  of  the  Argument  confifted.J 
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This  Demurrer  can  only  be  fupported  upon  one  of  thefe  two" 
Grounds;  either  (ift.)  That  the  Fail  averred  is  not  relevant;  Or 
(2dly.)  Suppofing  it  relevant,  That  Proof  cannot  be  received,  to  Jhew 
the  Truth. 

The  fii-ft  depends  upon  the  Construction  of  the  Statute  of  Limi- 
tations *  21  Jac.  1.  c.  16.  *  Sea.  5. 

Now  there  never  was  a  plainer  Propofition,  conceived  in  plainer 
EnglijJ)  Words,  than  the  Rule  laid  down  by  this  Act  of  Parliament : 
It  enacts  "  That  all  Actions  upon  the  Cafe  (other  than  fuch  Accounts  ' 
"  as  concern  the  Trade  of  Merchandize  between  Merchant  and  Mer- 
"  chant  their  Factors  and  Servants)  mall  be  commenced  and  sued 
"  within  Six  Years  next  after  the  Caufe  of  fuch  Actions  or  Suit,  and 
*'  not  after" 

The  Statute  is  Negative,  and  prohibits  that  which  muSfc  be  the 
Act  of  the  Party.  Be  the  Form  as  it  may,  The  Suing,  Commen- 
cing or  bringing  an  Action,  muft  be  by  fome  Acl  of  the  Party  : 
And  That  is  the  Thing  prohibited,  after  the  Expiration  of  the  li- 
mited Time. 

The  preceding  Act  of  Limitations  32  H.  8.  c.  2.  computes  the 
Prefcription,  from  the  Time  run  before  the  -j-  Teste  of  the  Writs  \V.  §  1,2,-3. 
therein  mentioned  :  But,  becaufe  that  would  not  be  a  true  Criterion 
of  the  Time  of  commencing  Suits  within  the  Provisions  of  this  Sta- 
tute of  21  Jac.  1.  c.  16  ;  The  Legislature  has,  in  the  latter,  (which 
profeSTes  to  be  made  for  quieting  of  Mens  Eftates  and  avoiding  of 
Suits,)  purpofely  avoided  mentioning  the  Tefte  of  Writs,  the  Exhi- 
biting Bills,  the  Arresting,  the  Holding  to  Bail,  Summoning,  Ser- 
ving or  any  other  Form  of  Procefs ;  but  leaves  to  every  Court,  to  fay 
"  What  Acl  of  the  Forty  commences  the  Suit  ;"  and,  after  the  li- 
mited Time,  forbids  that  being  done.  The  Moment  the  Six  Years 
expire,  the  Prohibition  attaches:  The  Legislature  fays  "  he  Shall  not 
fue  "  after  that  Time."  If  the  Time  expired  in  June,  and  He 
takes  out  his  firft  Procefs  in  Oclober  ;  That  Acl  done  by  him  in 
October  is  prohibited,  and  againSt  the  Law  :  For  the  Statute  fays 
he  Shall  hot  fue  after.  If  by  Antedating  the  Writ,  He  does 
fue  after ;  then  this  Eff'ecl  of  the  Antedate  is  directly  contrary  to  both 
the  Words  and  Meaning;  of  the  Act  of  Parliament. 
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No  Anjwef  has  ever  been  given  to  this,  but  by  fuppofing  that  the 
Statute  meant  to  prolong  the  Time,  as  to  Suits  in  the  King's  Bench, 
as  far  as  the  Courfc  of  that  Court,  of  Ante-dating  Writs,  would 
carry  it. 
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This  begs  the  Queftion,  againft  Demonftration.  The  Words  are 
general :  The  Reafon  of  the  Law  is  general,  and  incompatible  with 
this  Exception. 

Why  bar  the  bringing  Suits  by  Original,  and  not  by  every  other 
Writ  ?  Why  (hut  the  Door  of  every  concurrent  Jurifdiction  through- 
out the  Kingdom,  while  the  Court  of  King's  Bench  was  left  open  ? 
\V\12Ajhould  be  the  Period,  was  at  firft  arbitrary  and  indifferent ;  but 
when  it  is  once  fixed,  It  muft  equally  bar,  in  every  Court :  Other  wife, 
it  is  no  Limitation  of  Actions,  nor  Avoidance  of  Suits. 

The  Courfe  "  of  Ante-dating  Writs  fued  out  in  the  Vacation,  and 
"  fuppofing  them  to  be  of  the  precedent  Term,"  affortio  no  Colour 
for  implying  fuch  an  Exception.  The  Legifiature  might  have  faid, 
cc  that  after  Six  Years  a  Writ  fhould  not  be  fued  out  in  the  Va- 
"  cation,  though  bearing  Tefte  before  the  End  of  the  Six  Years." 
If  Taking  out  the  Writ  be  that  jirjl  Step  by  which  the  Party  brings 
or  commences  his  Suit,  The  Legifiature  has  faid,  "  That  after  Six 
"  Years  He  fhall  not  take  out  the  Writ.  The  Statute  confiders  the 
Time  when  the  Suit  is  really  brought }  and  can  by  no  Poffibility 
be  implied  to  refer  to  the  retrofpective  Tefte  of  the  Writ,  by  the 
Courfe  of  this  Court. 

If  fo  plain  a  Thing  can  be  made  plainer,  there  happens  to  be  a 
*  The  5th  Claufe  in  the  Act,  which  is  decifive  * — "  Sufficient  Amends  may 
iiiauie.  «<  ke  tendered  for  an  involuntary  Trefpafs,  bejore  the ASlion brought." 

Apply  the  Argument  to  this  Claufe,  and  the  Provifion  will  be 
thus ; — "  To  .prevent  frivolous  and  vexatious  Suits,  there  may  be 
"  a  Tender  of  fufficient  Amends,  before  the  Aclion  brought ;  but, 
"  by  an  implied  Reference  to  the  Courfe  of  the  Court  of  King's  Bench, 
"  the  Party  may,  after  the  Tender,  bring  his  Action  with  an 
"  Ante-date,  which  fhall  over-reach  and  defeat  the  Tender:"  and 
fo  the  implied  Reference  repeals  the  exprefs  Text, 

It  happens  moft  unfortunately  too,  for  this  Hypothefis  "  of  an 
*•'  implied  Reference  to  the  artificial  Commencement  of  an  Action 
"  by  the  Courfe  of  this  Court,"  that  if  it  was  admitted,  the  Suing 
oat  a  Latitat  would  not  favf  the  Running  of  the  Statute.  The 
Bill  here  is  as  an  Original  Writ;  and  the  Want  of  it  equally 
cured,  after  a  Verdict :  It  is  the  firft  Procefs  upon  Record  j  and,  by 
the  Courfe  of  this  Court,  the  Commencement  of  the  Action.  The 
Form  of  pleading  the  Statute  of  Limitations  fhews  that :  It  is 
*■  Ante  Impctrationem  Brevis,"  in  the  one  Cafe;  "  Ante  Bxbibi- 
"  tionem  Billa,"  in  the  other. 
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It  was  not  fettled  till  many  Years  after  the  Statute,  "  that  the 
"  Plaintiff  might  reply  a  Latitat  fued  out  within  the  Six  Years." 
In  the  Cafe  of*  Coles  v.  Sibfye,  in  1649,  it  came  before  the  Court;  *  s'yle  'S6- 
And  the  Point  was  adjourned.     But  in  Mich.  13  C.  2.  in  the  Cafe^J6^" 
of  Dacy  v.  Clinch  -f ;  and  lately,  in  M.  21  G.  2.  Henderfon  v.  Whit-  \  1  Siderfn 
■akcr  et  al' :    It  was  determined  "  that  the  Plaintiff  may  reply  a  53- 
Latitat."''     There  could  be  no  Doubt  but  that  Exhibiting  the  Bill 
was  bringing  the  Action  ;  and  therefore  the  Plea  that  Six  Years  had 
run   before  Exhibiting   the  Bill,"  was  certainly  good  :    But   the 
Latitat  was  held  (and  rightly  held)  to  fave  the  Bar,  within  the 
Rcafon  and  Equity  of  the  Cafe.     The  Statute  did  not  intend  to  bar, 
unlefs  the  Party  had  acquiefced  Six  Years.     But  he  who  fued  out  a 
Latitat,  to  bring  the  Defendant  into  Cuftody  that  He  might  declare 
againft  him,  did  not  acquiefce,  within  the  true  Meaning  of  the  Act ; 
though,  artificially,  the  Bill  is,  upon  the  Record,  the  firft  Step. 
The  Day  He  fued  out  the  Latitat,   He  might  have  taken  out  an 
Original  :  And  any  Conflruction  of  the  Statute,  to  make  it  bar 
One  Form  of  Suing,  while  Others  were  open,  was  nugatory  and 
contrary  to  it's  true  Intent.    But  to  bring  it  within  the  Equity  of  the 
Law,  the  Latitat  mufl  be  taken  out  with  Intent  to  declare  in  that 
Action,  and  muft  be  continued  to  Filing  the  Bill. 

When  the  Replication  of  a  Latitat  came  to  be  allowed  to  fave 
the  Bar  and  prevent  the  Running  of  the  Statute,  becaufe  Suing  out  a 
Latitat  was,  in  real  'Truth,  an  Act  of  Diligence  in  the  Party,  and  t 

the  firft  Step  towards  recovering  his  Demand  by  the  Action  depend- 
ing, (though  in  a  ftrifi  legal  Senfe,  by  the  Courfe  of  this  Court, 
fuch  Action  is  not  deemed  to  be  brought  till  the  Bill  is  filed ;)  It 
would  be  moft  extraordinary  and  moft  unequitable,  not  to  allow  this 
Equity  to  be  rebutted  by  the  Defendant,  by  fhewing  "  that  in  real 
*■*  Truth  the  Time  was  run  before  the  Plaintiff  took  any  Step."  He 
was  atJually  barred,  before  He  fued  out  the  Latitat ;  though,  in 
Form,  by  the  Courfe  of  this  Court,  As  the  ASlion  is  fuppofed  to 
be  brought  later,  the  Latitat  is  fuppofed  to  be  taken  out  earlier, 
than  the  real  Truth. 

Very  unequal  would  that  Interpretation  be,  which  fhould  conftrue 
the  fame  Words,  for  the  Plaintiff,  according  to  the  real  fubftantial 
Truth  of  the  Thing,  in  Oppofition  to  legal  Forms ;  and  againjl  the 
Defendant,  according  to  legal  Notions  and  Forms,  contrary  to  real 
Truth :  More  efpecially  when  the  Law,  from  the  Nature  of  it, 
ought  to  be  taken  liberally  in  Favour  of  Defendants. 

The  Limitation  of  Suits  is  founded  in  public  Convenience ;  and 
attended  with  fo  much  Utility,  that  Courts  of  Equity  adopt  this 
Statute  as  a  pofitive  Rule,  and  apply  it,  by  Parity  of  Reafon,  to 
Cafes  not  within  it. 
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This  very  Caufe,  between  Parties  who  (on  both  Sides)  are  Stran- 
gers to  the  whole  Tranfaction,  {hews  the  Wifdom  of  fome  Limi- 
tation. 

Therefore  We  are  All  clearly  of  Opinion,  That,  within  the  true 
Meaning  of  the  Act  of  Parliament,  Six  Tears  having  expired  be- 
fore the  Latitat  was  in  Fact  taken  out,  is  fufficient  to  rebutt 
the  Matter  of  the  Plaintiff's  Replication  ;  which  alledges  "  that  al- 
"  though  the  Suit  was  not  brought  within  the  Six  Years,  according 
"  to  the  Courfe  and  legal  Notions  of  this  Court,  Yet,  in  FacJ,  It  was 
"  brought  within  the  Time,  by  fuing  out  the  Latitat."  Which 
brings  Me  to  the 

Second  Point — Whether  the  Party  may  be  permitted  to  shew  that 
the  Latitat  was  taken  out  after  the  Six  Years  expired. 

If  the  Teste  of  a  Latitat  was  conclufve,  Wrong  mud  necefJarily 
be  done,  in  many  other  Cafes  as  well  as  the  prefent ;  And  great 
Inconvenience  and  Abfurdity  would  follow.  No  Man,  whofe  Caufe 
of  Action  arofe  in  the  Vacation,  could  fue  out  this  Procefs  till  the 
next  Term :  Which  would  be  an  Injury  to  Plaintiff's,  and  defeat 
the  very  End  for  which  this  Practice  was  introduced.  The  Defen- 
dant might  be  arretted  long  before  the  Writ ;  He  might  be  fued 
after  he  had  made  a  legal  Tender  :  which  would  be  a  manifefl  In- 
jury to  Defendants. 

But  the  Court  would  not  endure  that  a  mere  Form  or  FiSlion  of 
Law,  introduced  for  the  Sake  of  Juflice,  (hould  work  a  Wrong, 
contrary  to  the  real  Truth  and  Subftance  of  the  Thing  :  and  they 
have  (for  150  Years)  uniformly  held,  "  That  where  it  became  ma- 
"  ferial  to  diftinguifb,  They  would  confider  the  Day  when  the 
"  Writ  was  taken  out,  as  the  Subjlance;  and  the  Tejle,  as  the  Form." 

*  H.  17  J.  1.  In  the  Cafe  of  *  Pigot  v.  Rogers,  it  was  held  That  a  Latitat  be'ar- 
Cw.Jaf.561.  jng  £)ate  before  the  Bond  upon  which  the  Action  was  brought,  but 
returnable  after,  was  right ;  becaufe,  fays  the  Court,  "  the  Procefs 
"  always  bears  Telle  the  laft  Day  of  the  Term  before."  So,  in 
3  Keb.  213.  An  Obligation  "  not  to  profecute  before  a  limited 
Time,"  was  holden  not  to  be  broken  by  a  Latitat  taken  out  af- 
ter the  Time,  though  it  was  te/led  before  :  The  Reafon  piven 
is,  "  becaufe  the  Latitat  is  not  fuable  with  any  other  Tefle  than  of 
"  the  preceding  Term." 

Where  the  Arrefl  is  before  the  ASlual  Suing  out  of  the  Writ,  It 
has  been  often  determined  "  that  it  cannot  be  juftified  ;  and  that  the 
"  Day  when  it  ijfued  may  be  averred,  notwithstanding  the  Te/le  is 
"  before  the  Arreft"  2 
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The  Cafe  of  *  Bikon  v.  fohnfon  and  others,    was  Trefpafs  and  *  p-  '9r-  z- 
falfe  Impriibnment  in  London.      The  Defendant  pleads  that  y.  S.^ilgtth 
fued  forth  a  Writ  of  Latitat,  the  laft  Day  of  Tinity  Term,  directed  198. 
to  the  Sheriff  of  R  ;  and  by  Virtue  of  that,  the  Sheriff  of  the  faid 
County  made  a  Warrant  to  the  Defendant,  whereupon  he  took  the 
Plaintiff;  (Which  is  the  fame  lmprifonment ;)  abfque  hec  that  He 
is  Guilty  in  London,  vel  aliter,  vel  alio  modo.     The  Plaintiff  replies 
"  That  the  faid  Writ  was  in  Truth  profecuted  after  the  Imprifon- 
"  ment,  to  wit  on  the   9th  of  Augu/l."     Upon   this,  the  Defen- 
dant demurs.     And  it  was  Adjudged  for  the  Plaintiff;    "  Becaufe 
"  although  the  Tefte  of  the  Writ  is  upon  Record,   And  the  Plain- 
"  tiff  can't  aver  againft  it,  Yet  here  will  be  great  Inconveniences  if 
"  the  Plaintiff  cannot  fet  forth  the  very  Time  when  it  was  pur- 
"  chafed :  And  the  Relation  of  the  Date  to  the  laft  Day  of  the  pre- 
"  ceding  Term   is  only  calculated   to  prevent  Fraud,  but  not  to 
"  Juftify  a  Tort."     And  in  the  fame  Cafe,  Ld.  Ch.  J.  Kelynge  is  -f  t  z  Kcbh\$i. 
reported  to  have  faid,  "  That  the  Time  when  a  Latitat  iJJ'ucd  forth 
"  is  traverjabie,  and  may  be  averred  otherwife  than  according  to  the 
"  Tefte-:'  Which  was  Agreed  by  the  Whole  Court;  "  For  a  Rela- 
"  tion  Jha/I  not  work  a  Wrong."     "  If  a  Man  be  taken  in  the  V'a- 
"  cation  by  Warrant  without  Writ,  and  a  Latitat  be  procured  tefled 
,c  in  the  preceding  Term,  it  fhall  not  difcharge  the  Wrong  done  after 
"  the  Tefte,  and  before  the  actual  Taking  out  of  the  Writ ;  but  the 
"  Plaintiff  may  take  Iffue,  when  it  was  profecuted  in  Truth." 

In  the  Cafe  of  [|  Hamvay  v.  Merrey,  It  was  holden,   "  that  though  II  p-  2I  c-  z- 
"  a  Latitat  may  be  taken  cut  before  the  Caufe  of  Action,  yet  the  l 
"  Party  can  not  be  arrefted  upon  it  till  after:"  And  in  that  Cafe, 
the  Court  difcharged  the  Arreft. 


'  b" 


In  the  Cafe  of  *  Chauncy  v.  Rutter,  In  Trefpafs  and  falfe  Impri-  *  M.  25  C.  2. 
fonment,    the   Defendant  juftified   by  Arreft  on  a  Latitat;    The  3  Ktbk  z'3' 
Plaintiff  replied,  "  that  the  Writ  was  taken  out  after  the  Arrejl  ■" 
To   which  Replication,  the  Defendant  demurred  :  Et  per  Curiam, 
"  The  Ante-date  of  the  Writ  will  not  fufnee,  if  the  Proceeding  be 
"  after." 

So,  as  to  Tenders — In  the  Cafe  of  -f  Watts  v.  Baker,  It  was  hold-  +  7>.  8  0. 1 . 
en  ,c  That  a  Tender  came  too  late  after  an  Arrejl  upon  a  Latitat."  Cn.Car.z64. 
But  the  Ground  of  that  Cafe  implies,  that  if  a  Tender  was  made  be- 
fore the  Latitat  taken  out  in  Fact  •,  the  retrofpeSiive  Tefte  of  the 
Writ,  (which  might  be  even  before  the  Caufe  of  Action,)  could 
not  deprive  the  Defendant  of  the  Benefit  of  that  Tender. 

In  an  Action  upon  the  Cafe,  where  it  is  nectflary  to  (late  the 
Taking  out  a  Latitat,  the  Party  may  declare  "  that  it  was  fued  cut 

"  fuch 
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"  fuch  a  Day  in  the  Vacation,  bearing  Tefte  the  laft  Day  of  the 
"  preceding  Term  :"  Or,  if  the  Tefte  only  be  ftated  in  the  Decla- 
ration, and  the  Queftion  fhould  turn  upon  the  precife  Day  when  it 
*  H.  33,  34  was  taken  out,  the  Jury  may  find  it.     And  this  was  *  Adjudged  fo 
c.  z.  Hal-    long  ago  as  the  Reign  of  Charles  the  Second.     The  Declaration  al- 
burgb  v.Sai.  jec]geci  the  Latitat  to  be  fued  out  of  the  Court  on  the  21  ft  of  Janu- 

tonjtal,    oir  °  111  •  n 

T.  Jones  149.  ary :  The  Jury  found  that  the  Tefte  of  it  was  on  the  28th  of  Novem- 
and  1  Ventris  oer^  being  the  laft  Day  of  the  preceding  Term ;  but  that  it  was  indeed 
3  z'  fined  out  of  the  Court  on  the  2  1  ft  of  January  as  the  Plaintiff  had 

declared.  The  Declaration  was  held  to  be  good,  becauje  it  was  ac- 
cording to  the  Uriah  of  the  Fact,  though  the  Tefte  of  a  Latitat  muft 
be  of  the  preceding  Term. 

-f  This  is  an-      In  the  -f-  fame  Cafe,  reported  in  -j-  1  Ventr.  362.  It  is  ftated  that 

rfhiET**  Special  Verdict  was  found,  "  that  the  Latitat  bore  Tefte  the  28th 

Terms  later    "  of  November  32  Car.  2.  but  was  really  taken  out  the  21ft  of  Ja- 

than  that  in  "  nuary  following."     Holt,  who  was  Counfel  for  the  Defendant, 

SirT.  Jones.  arguec[  that  fry  j_iUW  jt  muj\  be  deemed  to  be  taken  out  the  28th 

of  November,  when  the  Tefte  is.     Ld.  Ch.  J.  Pemberton  is  reported 

to  have  given  the  Rule  in  the  following  Words — "  We  know  the 

"  Courfie  of  this  Court  is,  to  Tefte  Latitats  taken  out  in  the  Vaca- 

"  tion,  as  of  the  Term  preceding :  and  the  Courje  of  a  Court  is 

"  the  Law  of  a  Court.     The  Plaintiff  might  have  declared.  That 

*  he  fued  out  a  Latitat  the  21ft  of  January,  tefted  the  28th  of 

"  November  preceding :  And  if  he  be  not  eftopped  to  declare  fo, 

"  Surely  the  Jury  may  find  the  whole  Matter."    And  fo  Judgment 

was  given  for  the  Plaintiff. 


&* 


Numberlefs  are  the  Acts  of  Parliament  in  the  Statute-Book,  which 
give  Actions  "  fio  as  the  Suit  be  brought  or  commenced  within  One, 
"  Two,  Three,  or  Four  Months,  or  fome  longer  Time,  and  not 
"  afterwards :"  And  many  give  Actions  to  the  Party  aggrieved, 
to  be  brought  within  2,  3,  or  4  Months ;  And  if  the  Party  ag- 
grieved do  not  fue  within  that  Time,  then  to  a  common  Informer. 

I teMoi.  129.  Notwithstanding  the  Doubt  in  the  Cafe  of  j|  Culliford  v.  Bland- 
'm  i46qz  in  ford>  !*■  'iS  now  fettled  "  that  a  Latitat  is  a  good  Commencement  of 
B.  R.  "  a  penal  Action  •"  and  was  fo  holden  in  this  Court,  in  H.  22  G. 

%  1  fmd  the  2.  in  the  Cafe  oft  Bridges  qui  tarn,  v.  Knapton. 

fame  Point  +  <b  1  >  t 
folemnly  de- 
termined in  Jf  the  Tefte  of  a  Latitat  was  to  be  conclufive  as  to  the  Time  of 
another  Cafe  Suing,  the  Time  given  by  the  Legiflature  might  be  enlarged  to  dou- 
Term  next  ble  or  triple  the  Number  of  Months.  After  Expiration  of  the  Time 
preceding,  given  to  the  Party  aggrieved,  the  common  Informer  might  take 
wx.  Hard-  out  a  -writ .  an(j  then  tne  party  aggrieved  might  defeat  his  Right, 

*»<?»,  qui  tarn        -         .     .  ,  .  ,  i      °o  »••'•»  i 

&c.  v.  Whit-  tfter  it  had  attached,  by  taking  out  a  Latitat  with  an  Ante-date. 
ekcrtf  8.  ai\  By  this  meer  Form,  or  Fiction  of  Law,  (which  for  good  Purpofes 

«C.7A.A  SiveS 

4 


Eafler  Term  33  Geo.  2.  965 


gives  the  Latitat  an  Ante-date,  merely  as  a  Matter  of  Form,)  Penal 
Statutes  would  be  rendered  more  Penal ;  and  Men  would  be  fub- 
jed  to  Penalties,  to  which,  by  Law,  according  to  the  Truth  of  the 
Cafe,  they  are  not  liable. 

The  Plaintiff  who  fues  upon  any  of  thefe  Acts,  (which  are  very 
numerous,)  muft  take  out  the  Writ,  in  Facl,  within  the  Time: 
The  Tefle  of  the  Writ  will  not  be  fufficient.  The  Acl  done  by  him, 
in  commencing  the  Suit  within  the  limited  Time,  is  in  the  Nature 
of  a  Condition  precedent ,  to  intitle  him  to  maintain  that  Action. 

If  the  Legiflature  had  not  taken  for  granted,  "  That  the  true 
"  Time  of  fuing  out  a  Writ  might  be  (hewn,  in  Opposition  to  the 
"  Tefle,"  It  would  have  been  abfurd  to  have  limited  the  Time  to 
One,  Two,  or  Three  Months,  followed  by  the  Negative  Words 
"  and  not  afterwards ;"  Or,  in  Default  of  the  Party  aggrieved  Su- 
ing within  fuch  Time,  to  give  an  immediate  Right  to  a  common  In- 
former :  And  yet  this  is  the  Form  in  which  fuch  Ads  are  Penned, 
from  the  Beginning  to  the  End  of  the  Statute  Book. 

The  Act  of  23  H.  6.  *  gives  a  Penalty  of  40  L  to  the  Burgefs »  c.  15. 
chofen  and  not  returned,  fo  as  He  fue  for  the  fame  within  3  Months ; 
or  to  any  other  Perfon,  who,  in  Default  of  him  fo  chofen,  fhall 
fue  for  the  fame. 

Suppofe  Latitats  were  taken  out,  upon  this  Act,  by  the  Party 
aggrieved,  and  alfo  by  many  other  Perfons,  in  the  Long  Vacation, 
all  bearing  Date  the  laft  Day  of  Trinity  Term  ;  How  could  it  be 
determined  "  Who  had  a  Right  to  fue,"  but  by  fhewing  the  true 
Times  when  the  Writs  were  reflectively  profecuted  ? 

The  9  Ann.  c.  14.  gives  an  Action  to  the  Perfon  lofing  10/.  at 
Play,  to  be  brought  within  3  Months ;  and  if  he  do  not  fue  within 
that  Time,  then  to  any  Body  elfe.  There  are  a  Multitude  of 
Modern  Acts,  down  to  the  prefent  Seffion  of  Parliament,  penned 
exactly  in  the  fame  Way. 

I  have  been  told,  That  at  Nifi  prius  it  has  often  been  ruled,  in 
Suits  upon  fuch  Statutes,  "  That  the  true  Time  of  taking  out  the! 
"  Writ  may  be  fhewn,  notwithstanding  the  Tefle." 

The  very  Penning  of  8  G.  1.  c.  to.  is  abfolutely  inconfiftent  with 
the  Notion  of  the  Tefle  being  conchtjive  ;  becaufe  it  fays,  "  the  Suit 
"  fhall  be  brought  before  the  End  of  the  next  Term  :"  Which  this 
Doctrine  would  conftrue  to  mean  "  after  the  End  of  the  next 
Term." 

Part  IV.  Vol.  II.  4L  But 
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But  there  is  One  Act  in  the  Statute-Book,  which  alone  would  be 

decifive,    "  that  the  true  Time  of  Suing  out  the  Writ  may    be 

•  Tis  Sea.     tc  (hewn  :"  And  that  is  the  5  IV.  &  M.  c.  21.  §  4.  *  where,   (for. 

*6.-.in.tl":     preventing  Abufes  by  arrefting  Perfons  without  legal  Procefs,)  the 

original  print-  fl  .   °  ,       J  .    °  -r^  >  i        *tt   •       .        ' 

cd  s.atute.  Officer  is  required  to  enter  the  very  Day  when  the  Writ  is  iigned. 
And  it  is  re-  But  jf  the  very  Day  could  never  be  (hewn  in  Pleading,  or  Evidence, 
peatcd  m  the .  wou\^  ]-,ave  ^ctn  mofj-  abfUrd  to  have  provided  a  Record  from 
c.  z$.  §  42.  which  it  might  appear.  The  Statute  does  not  enact  that  the  Tefte 
fall  not  be  conclufive  j  but  takes  it  for  granted,  that  it  is  not. 

It  was  due  to  the  great  and  long  Litigation  which  this  Queftion 
has  born  in  Weftminfter-Hall,  to  confider  carefully  every  Thing 
that  has  been  faid,  and  to  look  into  every  Cafe  or  Authority  that 
has  been  quoted  on  the  other  Side. — I  have  done  fo:  And,  upon 
the  mod:  minute  Examination,  am  not  able  to  find  any  Principle  of 
Law,  Determination,  or  Authority,  which  contradicts  the  Propofi- 
h*P  tion  I  have  endeavoured  to  prove,  viz.  "  That  where  the  true  Time 
"  of  Suing  out  a  Latitat  is  material,  It  may  be  fcwn,  notwith- 
"  {landing  the  Tefte." 

The  Arguments  againft  allowing  fuch  an  Averment,  are  drawn' 
from  Rules  and  Cafes,  the  Reafon  of  which  is  not  the  fame,  though 
they  bear  a  feeming  Similitude  in  Sound. 

No  Conclufion  can  be  drawn  from  Rules  eftabliihed  in  the  Cafe 
of  a  Writ  which  ought  to  bear  Date  the  Day  it  is  fued  out,  and 
which  may  be  quaffied  upon  Motion,  for  Irregularity,  if  it  be  ante- 
dated. 

+  ?lmxi.  I  allow  the  Maxim  laid  down  in  -}-  Ploivden,  and  many  other 

491.  A  4.92.  g00^S)  "That  no  Man  {hall  be  allowed  to  plead  or  prove  that 
"  fuch  a  Writ  was  fued  out  on  a  different  Day  from  that  on  which 
it  bears  Date."  Ploivden  gives  the  Reafon;"  "  Becaufe  contradicl- 
"  ing  the  Tefte  tends  to  difcredit  fome  judicial  or  other  Officer  of 
"  Record." 


* 


But  this  only  goes  to  the  Mode  of  Redrefs  :  The  falfe  Date  does 
not  finally  conclude  the  Party.  His  Redrefs  is  in  a  Summary  Way, 
by  Application  to  the  Court  out  of  which  the  Writ  iffues.     And 

if  z  Strafe    therefore  in  the  Court  of  Exchequer,  in  the  Cafe  of  the  ||  King  v. 

~W-  Mann,  upon  an  Extent,  The  Court  inclined  to  difallow  the  Plea ; 

and  fet  afide  the  Writ  upon  Motion,  becaufe  it  was  ante-dated. 

But  an  Averment  "  that  a  Latitat  tefted  the  laft  Day  of  the 

"  precedent  Term,    iffued  in   the  Vacation,"    does  not  tend  to 

"  difcredit  the  Officer :"  For,  by  Law,  it  may  fo  iffue,  and  ought 

3  to 
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to  be  fo  ante-dated.  It  can  not  be  fet  afide  upon  Motion  for  Irre- 
gularity ;  becaufe  it  is  right.  The  Averment  does  not  contradict 
the  Record  ;  becaufe,  taking  the  Courfe  of  this  Court  together  with 
the  Tefte  of  the  Writ,  it  ftands  indifferent  whether  the  Writ  was 
fued  out  the  laft  Day  of  the  Term,  or  in  the  Vacation.  And  there 
is  the  Difference  between  fuch  a  Writ  as  this,  and  thofe  that  are  in- 
tended by  Ploivden. 

The  Reafon  why  No  body  fliall  be  permitted  to  aver  "  that  a 
''  Judgment  was  figned  after  the  firft  Day  of  the  Term,"  or  "  that 
"  a  Fieri  facias  was  taken  out  in  the  Vacation"  is,  becaufe  the 
Fact  is  not  relevant :  The  legal  Confequences  do  not  depend  upon 
the  Truth  of  the  Fact,  on  what  Day  the  Judgment  was  completed, 
or  the  Writ  of  Fieri  facias  actually  taken  out ;  but  upon  the  Rule 
of  Law,  "  that  they  fliall  be  deemed  complete,  and  bind  to  all  In- 
"  tents  and  Purpofes,  by  Relation." 

The  Moment  the  Laiv  faid,  "  Judgments  fhould  bind  Pur- 
"  chafers  only  from  the  Signing,"  it  followed,  that,  in  the  Cafe  of 
Purchafers,  the  Time  of  Signing  might  be  Jheinm. 

If,  to  invalidate  the  Writ,  there  was  an  Averment  "  that  it 
"  issued  on  a  Day  in  the  Vacation  ;"  There  the  Inference  would 
hold  from  the  Cafe  of  a  Judgment,  or  Fieri  facias :  And,  to  be 
fure,  fuch  an  Averment  could  not  be  allowed  j  becaufe,  to  that  Pur- 
pofe,  the  Facl  is  not  relevant ;  For,  by  Law,  a  Latitat  may  iflue  in 
the  Vacation,  tefted  the  lafl  Day  of  the  precedent  Term. 

Authorities,  "  that  a  Latitat  is  void,  if  it  bears  Telle  out  of  Term," 
(which  is  the  Cafe  of  *  Buckeridge  v.  IVright,)  prove  Nothing  to  the  *  h.izG.  i 
prefent  Purpofe ;  becaufe  it  is  equally  certain  that  it  may  be  pur-'^B.  R. 
chafed  out  of  Term,  provided  the  Tefte  be  formal. 

The  Cafe  of  -j-  Jones,  an  Attorney,  v.  Burnet,  upon  a  Writ  of  t  -p-  5  c.  2. 
Privilege,  is  not  applicable.  The  Court  there  held  tne  Replication111  '  ' 
to  be  infufficient,  but  abated  the  Writ :  And  the  Ground  they  went 
upon,  was,  That  it  appeared  on  the  Plaintiff's  own  Shewing,  "  that 
"  his  Writ  bore  Date  before  his  Caufe  of  Action,  though  in 
Fact,  taken  out  after."  But  they  coniidered  that  Writ  as  in  the 
Nature  of  an  Original,  and  therefore  abateable,  if  it  bear  Date 
before  the  Caufe  of  Action. 

Now  the  dire'ft  contrary  is  the  eftablifhed  Law  in  the  Cafe  of  a 
Latitat  ;  for  it  may  bear  Date  before,  if  really  profecuted  aftef 
the  Caufe  of  Adion. 

The 
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*  1  Lutiv.  The  Cafe  of  *  Aldiaorth  v.  Hutchinfon  has  been  much  relied 

">z9>  333-      upon,  though  it  was  never  argued  again:  Judgment  Nifi  is  faid  to 
have  been  given  for  the  Plaintiff;  and  no  Caufe  fhewn.     But  no 
Judgment  is  entered  upon  the  Roll.     And  there  might  be  a  very 
good  Reafon  to  give  Judgment  for  the  Plaintiff,  upon  the  true  Con- 
•f  V.  1  lutna.  ilruclion  of  the  Covenant.     The  -f-  Words  might  very  fairly  take  in 
q«d'd  tal'  Sec-  a^  Proce^s  as  of  that  Term ;  efpecially  a  Judicial  Writ,  which  mull 
ia,  Aftio,      proceed  upon  a  Ground  prior  to  the  End  of  the  Term.     The  Re- 
Proceffus,       porter,  Suppofing  the  Time  of  fuing  out  the  Scire  facias  to  be 
turbatio!  Ck- "  material,    palfes  a  ftrong  Cenfure  upon  the  Judgment,   if  it  flop 
meutii,  vel     the  Party  from  fhewing  the  Truth.    For  He  fays,  "  If  fuch  be  the 
Demand',       «  Grour)C]    then,  in  Judgment  of  Law  a  Covenant  may  be  broken. 
incipi  &c,  per      when  in  Reality  and  Truth  it  never  was  broken:  ^uod  nota." 
vel  ante  finem  And  it  would  be  well  worth  Noting  indeed  :  for  no  Proportion 
M?t„S^    could  be  more  unjuft . 

prox'  fe- 

quen'."  Upon  the  Argument  in  this  Caufe,  It  was  faid  "  that  Ld.  Hard- 

ct  wicke,  in  the  Cafe  of  Hoare  v.  Yates,  was  of  Opinion  againfl  the 

"  Averment ;  and  that  Mr.  J.  Lee  came  over  to  that  Opinion  ;  and 

"  that  His  Lordfhip  was  ready  to  have  given  Judgment,  when  He 

"  was  told  the  Parties  had  agreed." 

I  cannot  form  an  Opinion  upon  a  Point  of  Law,  which  would 
not  be  fliaken  by  fo  great  an  Authority.  But  His  Lordfhip  has  been 
fo  good  as  to  let  me  have  his  Notes  of  the  two  Arguments,  in  that 
Cafe,  before  Him.  There  is  no  Notice  taken  in  his  Lordfhip's  own 
Notes,  of  what  might  fall  from  Himfelf :  And  it  does  not  appear 
from  His  Lordfhip's  Notes  of  what  Mr.  Juft.  Lee  faid,  that  He 
changed  his  Opinion.  His  Lordfhip  fays,  He  believes  He  had  not 
formed  a  conclufive  Judgment  in  his  own  Mind  ;  and  that  He  cer- 
tainly had  made  no  Preparation  towards  delivering  it  in  Court.  And 
He  has  been  pleafed  to  tell  me,  that  He  inclined  to  the  Opinions  of 
Mr.  Juflice  Page  and  Mr.  Juftice  Lee,  (who  were  for  admitting  the 
Averment  in  the  Defendant's  Rejoinder,)  againfl  the  Opinion  of  Mr. 
J.  Probyn,  who  thought  it  could  not  be  admitted,  by  Law. 

And  We  are  All  mofr.  clearly  of  Opinion,  "  That  the  Averment 
"  in  the  Defendant's  Rejoinder  ought,  by  Law,  to  be  admitted." 
Confequently  the  Demurrer  muft  be  over-ruled  j  and 

^  Judgment  for  the  Defendant. 


Martin, 


Eafter  Term  33  Geo.  2.  969 


Martin,  ex  dimiff.  Henry  Wefton,  verf.  Movvlin.       Thur/jay  stk 

J  J  May  1760. 

THIS  was  a  Special  Cafe  from  Dorfetjhi re  Amzes,  Upon  an 
Ejectment  brought  for  the  Recovery  of  a  Clofe  of  Pafture,  of 
1 2  Acres,  called  New  Clofe,  Parcel  of  the  Manor  of  Wyke  Regis  and 
El/well  in  the  County  of  Dorfet.  On  "  Not  guilty"  pleaded,  and 
Iffue  thereon,  the  Caufe  came  on  to  be  tried  :  And  a  Verdidt  was 
found  for  the  Plaintiff,  Subject  to  the  Opinion  of  the  Court,  on  the 
following  Cafe. 

It  appeared  That  the  Premiffes  are  Copyhold  of  Inheritance,  hol- 
den  of  the  faid  Manor;  And  that  on  29th  April  1691,  One  An- 
drew Buckler  and  Rachel  his  Wife  did  duly  make  a  Surrender  of  the 
Premises,  to  Henry  Wefton,  in  the  Words  following. 

Then  the  Cafe  fets  forth  this  Surrender,  in  hcec  Verba  :  Which  is 
to  the  Ufe  of  the  faid  Henry  Wefton  in  Fee ;  Who  was,  at  the  fame 
Court  admitted  accordingly;  Under  a  Proviso  and  Agreement 
<c  That  if  the  aforefaid  Andrew  Buckler  and  Rachel  his  Wife  or  Ei- 
"  ther  of  them,  or  the  Heirs  Executors  and  Affigns  of  Either  of  them 
"  fhould  pay  or  caufe  to  be  paid  to  the  faid  Henry  Wefton  his  Heirs 
"  Executors  or  Affigns,  the  Sum  of  5/.  105.  upon  the  29th  Day  of 
"  Oclober  then  next,  and  the  full  Sum  of  225/.  ioj-.  at  or  upon  the 
"  29th  of  April  1692,  Then  the  faid  Henry  Wefton  his  Heirs  or  Af- 
"  ligns,  fhould,  upon  the  Requeft  and  at  the  Cofts  of  the  faid  Andrew 
"  and  Rachel  ox  One  of  them,  Surrender  into  the  Hands  of  the 
c<  Lord  and  Farmers  of  the  faid  Manor,  the  Premiffes  aforefaid  with 
<c  the  Appurtenances,  To  the  Ufe  and  Behoof  of  the  faid  Andrew, 
"  for  the  Term  of  his  Life  ;  And  after  his  Deceafe,  to  the  Ufe  and 
"  Behoof  of  the  faid  Rachel  for  Term  of  her  Life ;  And  after  the 
"  Deceafe  of  them  and  Both  of  them,  to  the  Ufe  and  Behoof  of  the 
"  Heirs  of  the  Bodies  of  Them,  begotten  or  to  be  begotten;  And 
"  for  Default  of  fuch  Iffue,  then  to  the  Ufe  and  Behoof  of  the  Right 
"  Heirs  of  the  faid  Andrew  for  ever,  according  to  the  Cuftom  of  the 
"  faid  Manor.  But  if  the  faid  Andrew  and  Rachel  their  Heirs  or 
"  Affigns  fhould  make  Default  in  Payment  of  the  feveral  Sums 
"  aforefaid,  or  any  of  them,  according  to  the  Tenor  and  true  Inten- 
"  tion  of  this  Condition,  that  then  this  prefent  Surrender  fhall  re- 
"  main  to  the  faid  Henry  Wefton  his  Heirs  and  Affigns  for  ever,  in 
"  Force  and  Effect  as  aforefaid." 

That  by  Virtue  thereof,  the  faid  Henry  Wefton  did  enter  into  Pof- 
feffion  thereof,  and  was  in  PofTeffion  at  the  Time  of  his  Death, 
which  happened  on  the  6th  of  April  1705. 
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That  the  faid  Sum  was  not  paid  according  to  the  Condition  of 
the  faid  Surrender :  And  it  appeared  that  the  Equity  of  Redemption 
of  the  Prerniffes  was  not  foreclofed  or  rekafed  during  the  Life  of"  the 
faid  Henry  Wefton. 

It  further  appeared  that  the  faid  Henry  We/ion,  on  the  2 2d  of 
July  1699,  furrendered  the  PremifTes  and  divers  other  Copyhold 
Eftates  in  the  fame  Manor,  in  the  Words  following,  "  Ad  hanc 
"  Curiam  venit  Johannes  Gray  Unus  Cuftomar'  Tenen'  iftius  Ma- 
"  nerij,  et  hie  in  plena  Curia,  virtute  cujufdam  Scripti  vocat'  a 
"  Letter  of  Attorney  ei  dired',  et  Authoritate  per  idem  Scriptum 
"  concefT  fub  Manu  et  Sigillo  Henrici  Wefton  al'  Cuftomar'  Tenen' 
"  Manerij  praedid'  geren'  Dat  die  et  anno  fupradid',  et  in  no- 
"  mine  et  ex  parte  ipfius  Henrici  Wefton,  furfum  reddidit  in  manus 
"  Dominorum  et  Firmar'  Manerij  praedid',  Un'  le  Gentleman's 
"  Land  vocat'  Lane  Houfe  &c  &c  6cc  (defcribing  feveral  Parcels 
"  lying  within  the  faid  Manor,)  Aceciam  Un'  Clauf'  Pajlura  de 
"  novo  inclufum  continen'  per  eftimationem  duodecim  Acras  &c  &c 
"  (defcribing  the  Premiffes  in  queftion,)  Necnon  totum  Statum 
"  Jus  Titulum  Intereffe  Clam'  et  Demand'  quaecunque  praedid* 
"  Henrici  Wefton  tarn  in  Lege  quam  in  jEquitate  de  et  in 
"  Praemiffis  praedict'  et  qualibet  inde  Parte  et  Parcella ;  Ad  Opus  et 
"  Ufum  praedidti  Henrici  Wefton  pro  termino  Vita?  fuae ;  Et  poft 
"  Ejus  deceffum,  Ad  Opus  et  Ufum  talis  Perfonae  five  Perfonarum 
"  cui  vel  quibus,  et  pro  tali  Statu  five  Statibus  qual'  ipfe  praedidus 
"  Henricus  Wefton,  per  JJltimam  Vohmtatem  fuam  aut  per  aliquod 
"  aliud  Scriptum  fub  Manu  et  Sigillo  praedidi  Henrici  Wefton,  da- 
"  bit  devifabit  limitabit  declarabit  five  appunduabit  j  Et  pro  de- 
"  fectu  talis  Donationis  Devifamenti  Limitationis  Declarationis  five 
"  Appunduationis,  Ad  Opus  et  Ufum  redorum  Ha^redum  ipfius 
"  Henrici  Wefton  in  perpetuum,  Secundum  Confuetudinem  Ma- 
"  nerij  praedidt.  Super  quo,  ad  iftam  eandem  Curiam  venit  pras- 
"  didus  Henricus  Wefton,  et  cepit  de  Dominis  et  Firmar'  prasdidis 
"  Praemiffa  praedida  fuperius  furfum  reddita  cum  omnibus  et  fingu- 
"  lis  eorum  pertin',  Habend'  et  Tenend'  omnia  et  fingula  Pras- 
"  miffa  praedida  cum  fuis  pertin',  praefato  Henrico  Wefton  pro 
"  termino  Vitae  fuae ;  et  poft  Ejus  Deceffum,  tali  Perfonae  five 
"  Perfonis  cui  vel  quibus,  et  pro  tali  ftatu  five  ftatibus  qual' 
"  ipfe  prsedidus  Henricus  Wefton,  per  ultimam  Vohmtatem  fuam 
"  aut  per  aliquod  aliud  Scriptum  fub  manu  et  figillo  fuis,  da- 
"  bit  devifabit  limitabit  declarabit  five  appunduabit,  prout  fupe- 
"  rius  limitatur  ;  Et  pro  defedu  inde,  redis  Haeredibus  ipfius  Hen- 
"  rici  Wefton  in  perpetuum,  fecundum  Confuetudinem  Manerij 
"  praedidi ;  Subject'  tamen  feparalibus  Conditionibus  in  qui- 
"  bufdam  Copijs  Rotidorum  Cur'  Manerij  prced'  mentionat\  quarum 
<f  feparal'  Dat'  funt  prout  fequen',  viz.  Un'  geren'  Dat.  24to.  die 

"  Januarij 
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<{  Januarij  1682  ;  Alter'  geren'  Dat'  17  die  Octobris  1689  ;  et  un' 
"  al'  geren'  Dat'  29  die  Aprilis  1691  ;  per  antiq'  Redd'  inde  per 
"  annum,  ac  per  omnia  al'  Onera  Opera  Conf  Sedtas  et  Servitia 
"  inde  prius  debita  et  de  jure  confueta.  Et  pro  tali  ftatu  et  In- 
"  greffu  &c,  pra?dic~tus  Henricus  Wefton  dat'  &c  :  Et  fie  admiffus 
"  eft  inde  Tenens,  fecitque  &c." 

That  the  Premiffes  in  the  laftmentioned  Surrender  called  by  the 
Name  of"  One  Clofe  ofPafture  newly,  inclofed,  containing  by  Efti- 
cc  mation  12  Acres,"  are  the  Premiffes  in  Queftion,  and  the  fame 
as  were  contained  in  the  faid  firft  mentioned  Surrender. 

On  the  30th  of  September  1701,  (the  faid  Andrew  Buckler  being 

then  dead,  and  the  laid  Rachel  his  Widow  living,)  the  faid  Henry 

Wejlon  made  and  publiflied  his  lafi  Will,  in  Writing ;  and  thereby 

devifed  in  the  Words  following — "  As  to  my  Worldly  Eftate,  I  dif- 

"  pofe  thereof  as  followeth.     And  firft  I  give  to  my  Son  William 

"  Wejlon  the  Sum  of  200/.  of  lawful  Engliflo  Money,  to  be  paid  to 

"  Him,  within  One  Year  next  after  my  Deceafe :  And  as  to  the 

,c  Security  for  the  Payment  thereof,  I  do  hereby  charge  All  thofe 

"  my  Lands  Tenements  and  Hereditaments  within  and  Parcel  of 

n  the  Manor  ofWyke  Regis  aforefaid  which  were  heretofore  fitrren- 

"  dered  to  Me  by  John  Gray  deceafed;  And  alio  All  that  my  Clofe  of 

'.*  Meadow  called  Orchard  Meadow,  lying  and  being  in  the  Town 

"  of  Weymouth  in  the  faid  County.    Item,  I  do  hereby  ftrictly  charge 

"  and  command  my  Son  Henry  Wejlon  to  take  great  Care  of  my 

°*  Wife  his  Mother ;  and  to  find  and  provide  for  Her,  during  her 

"  Life,  fufficient  and  convenient  Neceffaries  of  all  Sorts.     Item,  I 

"  give  and  devife  unto  my  Daughter  Mary  Wallis  Widows   One 

"  Yearly  Annuity  or  Yearly  Rent-Charge  of  15/.  to  be  paid  to  Her 

"  Yearly  and  every  Year  from  my  Death,  for  and  during  the  Term 

"  of  her  Natural  Life,  clear  of  all  Deductions,  and  to  be  iffuing  due 

"  and  payable  to  Her  out  of  thofe  my  Lands  called  Marfo  and 

<c  Eowneham,  within  and  Parcel  of  the  faid  Manor  of  Wyke  Regis  : 

"  Which  faid  Yearly  Annuity  or  Rent-Charge  I  do  hereby  direcT: 

'*  to  be  paid  to  my  faid  Daughter  Yearly  and  every  Year  by  4  equal 

"  quarterly  Payments  to  be  made  on  &c ;  the  firft  Payment  to  be 

"  made  &c.     And  if  Default  fhall  be  made  at  any  Time  or  Times 

"  in  Payment  of  the  faid  Annuity  or  Yearly  Rent-Charge  of  1  $  I. 

"  on  any  or  either  of  the  Feafts  aforefaid,  then  I  do  hereby  devife 

"  unto  my  faid  Daughter  the  faid  Lands  called  Bowneham  and  March, 

"  for  and  during  the  Term  of  her  natural  Life.     And  whereas  Ra- 

"  chel  Buckler  Widow  (lands  indebted  to  Me,  in  a  Con fider able  Sum  of 

"  Money,  I  do  hereby  appoint  and  give  Her  twelve  Months  Time  after 

<c  my  Death,  to  pay  the  fame  :  And  1  do  give  Her  50/.  to  be  allowed 

<e  out  of  the  faid  Debt.     Item,  I  give  to  the  Poor  of  the  Parifh  of 

'  Wyke  Regis  aforefaid,  the  Sum  of.  4/.  to  be  diflributed  amongfl: 
1  them. 
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;cc  them,  by  my  Executor  herein  after  named,  at  my  Funeral.  Item, 
'  "  All  my  Lands  'Tenements  and  Hereditaments  within  and  Par- 
"  ckl  of  the  said  Manor  of  Wyke  Regis,  And  alfo  all  other 
"  my  Lands  Tenements  and  Hereditaments  in  the  County  of  Dorfet, 
"  [Such  Parts  thereof  as  are  above  charged  for  the  Payment  of  the 
"  faid  200/.  to  my  faid  Son  William,  and  for  my  faid  Daughter's 
"  Annuity,  fubjecl  thereto,)  I  do  give  and  devife  unto  my  faid  Son 
"  Henry  We/ton,  and  unto  Ann  his  now  Wife,  and  to  the  Heirs  of 
"  the  Body  of  my  fiid  Son  Henry  on  the  Body  of  the  faid  Ann  law- 
"  fully  begotten  and  to  be  begotten ;  and  for  Default  of  fuch  Iflue, 
"  to  my  Right  Heirs  for  ever.  Item,  I  give  and  bequeath  to -my 
"  faid  Son  Henry  Wejlon  All  my  Goods  and  Chattels  and  Perfonal 
"  Eftate  whatfoever ;  He  paying  my  Debts  Legacies  and  Funeral 
"  Expences :  And  I  do  hereby  make  and  appoint  Him  my  faid  Son 
"  Henry  Wejlon  my  Executor. 

That  the  faid  Teftator  was  feifed  in  Fee  of  the  faid  Clofe  called 
Orchard  Meadow,  in  the  faid  Will  mentioned. 

That  the  Teftator  died  on  the  6th  of  April  1705,  without  revo- 
king or  altering  his  faid  Will ;  which  was  proved  by  the  faid  Henry 
Wejlon  the  Son,  in  the  Month  of  May  following. 

That  it  did  not  appear  Whether  the  faid  Rachel  Buckler  was  or 
was  not  indebted  to  the  faid  Teftator  otherwife  than  on  Account  of 
the  Mortgage  aforefaid. 

That  the  faid  Money  not  having  been  paid,  and  the  faid  Rachel 
being  alfo  dead,  John  Buckler  Son  and  Heir  of  the  faid  Andrew 
and  Rachel,  was  on  the  24th  Day  of  July  1705,  at  a  Court  of  the  faid 
Manor,  admitted  Tenant  of  the  Premijfes ;  and  did,  at  the  fame 
Court,  make  the  following  Surrender  of  the  Premiffes  in  queftion, 
to  the  faid  Henry  Wejlon  the  Son :  Which  Admittance  and  Surrender 
are  fet  forth  in  hac  Verba.  The  Admittance  is  in  Common  Form : 
And  the  Surrender  is  "  Of  the  PremifTes,  necnon  totum  Statum  Jus 
"  Titulum  InterefTe  Clam'  et  Demand'  fua  quascunque  tarn  in  lege 
"  quam  in  aquitate  de  et  in  Praemiflis  prasdidt'  et  qualibet  inde  parte 
"  et  parcella  ;  Ad  opus  et  ufum  Henrici  Wefton  Haered'  et  Aflign' 
"  fu'  in  perpetuum,  fecundum  Conf  &c."  Upon  which  Surrender 
the  faid  Henry  Wejlon  was  admitted. 

That  the  faid  Henry  Wejlon  (the  Son)  having  Iflue,  amongft 
Others,  the  Lefior  of  the  Plaintiff  (his  Eldefl  Son)  and  a  Daughter 
Sarah  Wejlon,  did  on  the  27th  Day  of  April  1738,  at  a  Court  of 
the  faid  Manor,  make  the  following  Surrender :  Which  Surrender 
is  fet  out  in  hac  Verba,  and  appears  to  be  a  Surrender  of  the  Pre- 
"  mines,  in  common  Form,  by  the  faid  H  W.  To  the  Ufe  and 
1  ■«  Behoof 


Eafter  Term  ^  Geo.  2.  973 


•*  Behoof  of  Him  the  faid  Henry  Wejlon,  for  and  during  the  Term 
<c  of  his  Life  ;  and  from  and  after  his  Deccafe,  To  the  Ule  and 
"  Behoof  of  Sarah  Weston  Daugh  f  Him  the  laid  Henry 
*'  Wejlon,  her  Heirs  and  Afiigns  for  ever."  And  the  faid  Henry 
was,  at  the  lame  Court,  admitted  according  to  his. faid  Surrender. 

That  the  Premiffcs  in  the  laft  mentioned  Surrender  called  "  New 
<{  Clofe,"  are  the  Premilles  in  queftion. 

That  the  beforementioned  Ann,  the  Wife  of  Henry  Wejlon  the 
Son,  was  then  living,  and  did  not  join  in  the  faid  Surrender. 

That  the  faid  Sarah  Wejlon  afterwards  intermarried  with  John 
Monvlin :  Both  of  whom  are  dead,  leaving  the  Defendant  their  Eld- 
eft  Son  and  Heir. 

That  the  faid  Henry  Weft  on  the  Son  died  on  the  1 8th  of  Decent" 
her  1749  ;  having  furvived  his  faid  Daughter  Sarah. 

The  faid  Ann  his  Wife  died  on  the  28th  Day  of  November  1756. 

On  the  Death  of  the  faid  Henry  Weft  on  the  Son,  The  Defendant, 
by  his  Guardian,  entered ;  and  hath  been  hitherto  in  PofTeiiion  of 
the  Premifles  in  queftion. 

It  appeared  that,  by  the  Cuftom  of  the  Manor,  Copyhold  Eftates 
may  be  intailed,  and  barred  by  Surrender. 

The  Queftion  fubmittcd  to  the  Judgment  of  the  Court  was — 
"  Whether  the  Plaintiff,  upon  this  Cafe,  is  intitled  to  recover." 

This  Cafe  was  argued,  on  Tuefday  the  6th  of  May  1760,  by  Mr. 
Glynn  for  the  Plaintiff,  and  Serjeant  Stanniford  for  the  Defendant. 

Mr.  Glynn  (for  the  Plaintiff)  divided  it  into  two  Queftions ;  viz. 

ift.  Whether  Any  EJlate  Tail  was  created  by  the  Will  of  Old 
Henry  Wejlon  the  Grandfather,  to  Henry  Wefton  the  Son  and  Ann 
his  Wife  and  the  Heirs  of  their  two  Bodies : 

2dly.  If  any  fuch  Eftate  Tail  was  thereby  created,  Then  Whe- 
ther it  was  barred  by  the  Surrender  of  Henry  Wefton  the  Son, 
without  his  Wife  Ann,  on  27th  of  April  1738. 

Firft— He  infilled  that  an  Eftate  Tail  was  created  bv  Old  Henry  >&*<>«*■ 
Wefton' %  Will. 
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He  argued  that  the  Teftator  clearly  confidered  this  as  a  Real 
Eftate,  and  meant  to  dcvife  it  as  fitch,  and  not  as  perfonal  Eftate. 
Fie  was  in  Pojpffion  of  it ;  He  had  advanced  near  the  full  Value 
upon  it;  and  He  faw  no  FrofpeSl  of it 's  being  redeemed;  and  He 
had  furrendered  it  to  the  Ufe  of  his  Will. 

The  Eftate  pafifed  by  the  Surrender :  The  Will  is  no  more  than 
a  Declaration  of  the  Ufcs  of  the  Surrender. 

And  as  to  the  Claufe  in  the  Will  relating  to  Rachel  Buckler's 
"  ftanding  indebted  to  the  Teftator  in  a  conliderable  Sum  of  Money," 
It  does  not  at  all  appear,  what  Pecuniary  Connexions  fubfifted  be- 
tween "the  Teftator  and  Her :  This  might  be  fome  other  diftinct 
Debt,  that  had  no  Relation  to  this  Mortgage  of  her  Huiband's. 

The  Surrender  made  by  John  Buckler,  the  Son  and  Heir  of 
Andrew  and  Rachel,  to  Henry  Weft  on  the  Son,  is  by  no  Means  a 
conclufive  Circumftance.  For  John  Buckler  did  not  mean  to  aftert 
any  Right  to  Himfelf,  in  the  Eftate  :  He  only  meant  to  confirm 
Henry  We/lon's  Title  to  it. 

If  the  Money  fhould  be  paid  in,  A  Court  of  Equity  would  direct 
it  to  be  laid  .out  in  Land. 

2d  Point.  Secondly — The  Eftate  Tail  could  Nor  be  barred  by  the  fingle 

Surrender  of  Henry  We/lon  alone,  without  his  Wife.  For  He 
and  his  Wife  took  a  Joint-Eflate  for  their  Lives,  by  Entierty, 
■  under  the  Will  of  old  Henry  Wefton.  I  Inft.  183.  Marquis  of  Win- 
chefter's  Cafe.  3  Co.  1 .  Owen  v.  Morgan,  there  cited,  and  reported 
in  3  Co.  5.  a. 

And  if  this  be  the  Conftruclion  as  to  Freeholds,  it  muft  be  the 
fume  as  to  Copyholds :  For  the  fame  Rule  holds  in  Both.  Coke's 
Complete  Copyholder  69. 

No  Bar  could  arife  from  this  Surrender,  Whether  it  be  confider- 
ed as  analogous  to  a  Fine,  or  as  a  Recovery. 

ift.  Confidering  it  as  analogous  to  a  Fine,  It  only  makes  a  Dif- 
continuance.  A  Surrender  can't  have  the  Effect  of  an  EJloppel. 
2  Ro.  Rep.  256.  Southcott  v.  Adams,  (2d  Point  of  that  Cafe.)  It  is 
a  Deed-  Poll.  No  Conclufion  arifes,  as  to  the  Reverfion  in  Fee  to 
Himfelf. 

2dly.  Confidering  it  as  a  Recovery,  It  would  not  be  good,  by  the 
Cafe  of  Owen  v.  Morgan,  juft  now  cited  :  For  He  has  affumed  to 
Himfelf  a  different  Tenancy,  from  what  He  was  intitled  to. 

But 
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BufcFines  and  Recoveries  are  not  to  be  applied  to  Copyholds,  or 
compared  to  Surrenders  of  Copyholds. 

A  Surrender  is  in  the  Nature  of  a  Conveyance,  and  operates  as  an 
ExtinguiJlMent.  A  Surrenderor  can't  make  a  Difcontinuance,  un- 
lefs  He  has  a  Capacity  of  furrendering  both  the  Inheritance  and 
Eft  ate.  Co.  Lift.  325.  a.  But  this  Surrenderor  had  no  Power  to 
convey  it  as  a  Remainder :  He  had  no  Power  over  the  Tenancy  ; 
which  He  took  by  Entierty.  This  Surrender  is  totally  void:  No- 
thing could  be  conveyed  by  it.  Surrenders  are  upon  the  Foot  of 
Grants  or  Releafes  :  A  Perfon  can  neither  grant  releafe  nor  furrender 
more  than  He  has  in  him.  A  Leaf  by  the  Hufband  would  have 
been  void  after  his  Deceafe :  The  Tenancy  is  in  the  Wife.  And 
thus  it  is,  in  Cafes  of  Wafte  :  So  alfo  of  a  Copyhold  Manor.  Cro. 
jac.  99.  Therefore  this  Act  of  the  Hufband  alone,  without  his 
Wife,  is  not  voidable,  but  void :  He  could  only  convey  an  Eftate 
of  Freehold  for  his  own  Life. 

Confequently,  There  is  a  good  Eflate  in  the  LefTor  of  the  Plaintiff; 
And  it  is  not  affected  by  this  Surrender. 

Serjeant  Stanniford,  who  argued  on  behalf  of  the  Defendant,  pre- 
vioully  obferved,  that  whether  this  Eftate  is  to  be  coniiderad  as 
Copyhold,  or  as  Per fonal Eftate,  it  ftill  comes  to  the  fame  Perfon,  viz. 
Henry  Wejlon  the  Son,  who  is  both  Devi  fee  and  alfo  Executor  :  And 
Copyhold  Lands  are  liable  to  pay  Debts;  And  it  does  not  appear 
that  there  was  fufficient,  without  it,  to  pay  the  Teftator's  Debts. 
And  He  alfo  took  Notice  of  the  Claufe  in  old  Henry  Wejlcn's  Sur- 
render to  the  Ufe  of  his  Will,  "  That  the  Limitations  in  his  Will 
"  were  to  be  subject  to,  the  Conditions  mentioned  in  cert 
-"  Copies  of 'Court -Rolls  of  the  laid  Manor;"  And  this  very  Court-' 
Pvoll  of  Andrew  Buckler's  Surrender  to  Him  is  particularly  fpec 
as  One  of  them  ;  By  which  Court- Roll  and  the  Copy  of  it,  the  faid 
Henry  Wejlon  the  Teftator"  was  admitted  to  this  Eftate,  not  abfolutely, 
but  as  fubjecl  to  Redemption  by  Andrew  and  Rachel  Buckler  :  And, 
Andrew  being  dead  when  the  Will  was  made ;  the  Teftator  gives 
Rachel  Time  to  redeem  it,  and  alfo  50/.  out  of  the  Debt.  This, 
He  faid,  amounted  to  a  clear  and  full  Proof"  that  the  Teftator  did 
"  not  confidcr  Himfelf  as  abfdlute  Owner  of  this  Eftate."  Befides, 
The  Devife  to  his  Son  Henry  is  only  in  general  Terms  :  And  there 
are  other  Eftates  mentioned  in  the  Will,  which  are  fufficient  to  fa- 
tisfy  a  Devife  in  fuch  general  Terms,  without  having  RecOurfe  to 
this  Mortgage  of  Copphold  Lands. 

Then  He  proceeded  to  anfwer  Mr.  Glynn,  upon  the  two  Points 
which  He  had  made. 

As 
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ift  Point.  As  to  the  former,  He  denied  that  any  Eftate-Tail  was  created  by 

Old  Henry  Wefon's  Will ;  or  that  the  Teftator  had  any  fuch  Inten- 
tion. He  knew  He  was  but  a  Mortgagee :  And  He  has  not  devifed 
this  particular  Land  by  particular  Words.  And  He  manifeftly  con- 
fiders  Rachel  Buckler  as  having  the  Right  of  Redemption.  Therefore 
He  could  not  mean  to  intail  it.  And  though  He  lived  till  1705, 
He  never  foreclofed  the  Equity  of  Redemption. 

Neither  did  the  Perfons  who  claimed  under  his  Will,  claim  under 
the  Intail,  but  as  Executor  and  Refiduary  Devifees.  In  July  1705, 
John  Buckler,  who  was  Heir  both  to  his  Father  and  Mother,  fur- 
rendered  to  the  Ufe  of  Henry  Wefton  the  Son,  in  Fee ;  Who  was 
admitted  accordingly;  and  who  accepted  it  as  Executor  of  his  Fa- 
ther's Will  j  and  who  lived  till  December  i"]\q.  Ann  his  Wife, 
who  furvived  Him  near  feven  Years,  did  ?iot  enter :  But  the  prefent 
Defendant  entered  on  the  Death  of  his  Father,  and  hath  been  in  Pof- 
lefllon  ever  fince. 

2d  Point.  As  to  ^e  latter,  He  infifted  That  although  it  fhould  be  admitted 

that  this  Land  did  pafs  by  the  Devife  as  Real  Eftate,  and  that  Henry 
Weft  on  the  Son  and  Anne  his  Wife  were  fifed  of  it  as  Devifes,  Yet 
they  were  feifed  of  it  in  fuch  a  Manner,  that  the  Surrender  of  it 
by  Henry  We/ton  alone,  without  his  Wife,  was  a  fujjicient  Bar. 

Copyholds  are  not  intailable,  He  faid,  under  the  Statute  de  Donis ; 
but  by  Cuftom  :  And  the  Intail  of  them  can  be  barred  only  by  Cuftom. 
And  they  are  barrable,  in  3  Methods  only ;  viz.  by  Surrender  in  the 
Lord's  Court,  by  Recovery,  by  Forfeiture. 

Here,   The  Wife's  Eftate  was  no  Impediment  to  the   Surrender. 

The  Huiband  and  Wife  were  feifed  to  them  and  to  the  Heirs  of 

his  Body  by  Her :  And  the  Huiband  and  Wife  took  by  Moieties. 

Therefore  the  Recovery  is  good  as  to  a  Moiety.  And  it  is  not  like 
*  ->  Co.  -.  a.  the  Cafe  of  *  Owen  and  Morgan  :  For  there  the  Huft>and  and  Wife 
Moore  tic.  took  by  Entierty.  And  -f  Cuppeldike's  Cafe  fully  proves  "that  if 
4  Leon.  26,  «  the  Huiband  alone  had  been  vouched,  it  had  been  a  sood  Bar." 
+"3  Co.";.  b.  And  He  cited  Lord  Sb<  field's  Cafe  v.  Ratcliffe,  in  Hob.  334.  and  fe- 
6  "'■  veral  other  Books,  (Godb.  300.     Palmer  352.      2  Ro.  Rep.  312, 

"o-^LetD:  3H>  374>  49^>  5OI»  Sir  Wfn-  Jones  69.  and  Jenkins  286.)  and 
ft.  3.  alfo  2  Ro.Abr.   394.  Tit.  Recovery  Common,  Let.  A.  pi.  4.  to  the 

fame  Effect.     From  whence  He  argued,  that  the  Cafe  of  Owen  v. 

Morgan  was  not  founded  upon  the  Wife's  Intereft  in  the  Eftate ; 

but  upon  the  Huiband's  not  being  a  good  Tenant  to  the  Prcecipe. 


He  faid,  it  muft  be  taken  that  there  is,  in  this  Manor,  a  Cuftom 
"  to  fuffer  a  Recovery."  And  this  is  an  effectual  Bar  to  the 
Eftate  Tail. 

1  Therefore 
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Therefore  He  prayed  Judgment  for  the  Defendant,  as  in  Cafe  of 
a  Nonfuit. 

Mr.  Glynn  replied, 

That  the  Eftate  is  particularly  defcribed  in  the  Surrender  to  the  ,ftPoint- 
Ufe  of  Old  H.  W.'s  Will,  though  not  in  the  faid  Will  itfelf :  And 
Nothing  appears,  to  fhew  that  the  Teftator  meant  to  confider  this 
as  Part  of  his  Perfonal  Eftate. 

A  Surrender  is  not  analogous  to  a  Recovery  :  It  is  not  to  have  the  *d  p°int- 
Effect  of  a  Recovery  with  double  Voucher ;  which  ftands  upon  a 
peculiar  technical  Reafon,  (viz.  the  Recovery  in  Value,  which 
would  go  to  the  Heir  in  Tail })  which  Reafon  don't  hold  in  the 
prefent  Cafe.  The  Hufband  can  only  make  an  Eftate  for  his  own 
Life :  He  can't  affect  his  Wife's  Eftate.  And  her  Eftate,  remaining 
-unaffected,  will  protect  the  fubfequent  Retnainders.  Therefore  this 
Surrender  cannot  operate  as  a  Bar. 

The  Court  took  two  Days  Time,  to  advifc: 

And  on  I'hurfday  the  8th  of  May  1760, 

Lord  Mansfield  delivered  their  Refolution  :  Which  was  for 
the  Defendant,  on  both  Points ;  viz.  That  the  Eftate  did  not  pafs 
by  the  Devife  ;  and  that  it  was  well  barred,  if  it  had. 

After  having  particularly  ftated  the  Cafe,  his  Lordfhip  obferved 
That  at  the  Time  of  Old  Henry  Wefton's  making  the  Surrender  to 
the  Ufe  of  his  Will,  He  manifeftly  conftdered  this  as  a  Mortgage 
fubjecl  to  Redemption,  though  forfeited  :  For  in  this  Surrender  He 
has  inferted  the  Words  "  totum  Statum  Jus  Titulum  Intereffe  &c 
*"  praedicti  Henrici  Wefton,  tarn  in  Lege  quam  in  Mquitate,  de  et 
w  in  Prsemifiis."  Then,  by  his  Will,  He  charges  thefe  Lands, 
together  with  his  Orchard-Meadow  in  Weymouth,  for  Security  of  the 
Payment  of  a  Legacy  of  200/.  to  his  Son  William.  Then  He  men- 
tions Rachel  Buckler's  ffanding  indebted  to  Him  ;  and  gives  Her 
Time  for  Payment  of  the  Debt,  and  50/.  out  of  it.  And  afterwards, 
by  a  general  Defcription,  He  gives  and  devifes  "  All  his  Lands  Te- 
"  nements  and  Hereditaments  within  and  Parcel  of  the  faid  Manor 
"  of  Wyke  Regis,  and  alfo  All  other  his  Lands  Tenements  and 
"  Hereditaments  in  the  County  of  Dorfet,  (Such  Parts  thereof  as 
"  are  above  charged  for  the  Payment  of  the  faid  200/.  to  his  faid 
"  Son  William,  and  for  his  Daughter's  Annuity,  fubject  thereto,) 
**  to  his  Son  Henry  Wefton  and  Ann  his  Wife  and  to  the  Heirs  of  the 
*'  Body  of  the  faid  Son  Henry  on  the  Body  of  faid  Ann  lawfully  be- 

PartIV.  Vol.11.  4  O  gotten; 
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"  gotten  and  to  be  begotten."  And  He  bequeaths  all  ^his  Per- 
sonal Efrate  whatsoever,  to  his  faid  Son  Henry-,  and  makes  Him 
his  Executor. 

The  Plaintiff  is  the  only  Son  and  Heir  of  Henry  Weflon   (this  Son 
of  the  Teftator)  by  the  faid  Anne  his  Wife  :  And  He  claims  this 
Parcel  of  Land  called  NeivClofe,  as  Heir  of  their  two  Bodies,  in  Spe- 
cial Tail,  Under  the  Will  of  his  Grandfather,  as-being  deviled  there-  . 
by  under  this  general  Defcription. 

To  this  Claim,  thus  founded  on  a  Special  Intail,  Two  Anfwers 
are  given,  on  the  Part  of  the  Defendant.  The  firft  is,  That  it  was 
not  devifed  as  Land,  but  as  Money;  it  being  only  a  Security  for 
Money,  and  redeemable  at  that  Time,  by  Rachel  Buckler.  (And 
if  this  be  fo,  it  makes  an  End  of  the  Cafe.)  The  fecond  Anfwer 
is,  That  fuppofing  it  to  be  devifed  as  Land,  and  fuppofing  it  to  be 
Ir.tcikd  too,  Yet  an  Efrate  Tail  may,  by  the  Cnjlom  of  this  Manor, 
be  -barred  by  a  Surrender  in  the  Lord's  Court ;  And  that  here  has 
actually  been  fuch  a  Surrender  made  by  Henry  Wefton,  fuffident  to 
bar  the  Intail,  though  made  by  Him  alone  without  his  Wife,  and 
though  his  Wife  Herfelf  might  not  have  been  prejudiced  by  it. 

ill  Point.  As  to  the  Construction  of  the  Will  of  Old  Henry  Wefton — If  it 

appeared  that  the  Tefhtor  really  meant  arid  intended  to  devife  this 
Clofe  as  Land,  it  would  then  be  a  Devife  of  Land;  the  Mortgage 
being  forfeited  by  Law,  and  the  Eftate  in  the  Land  become  abfo- 
lute.  But  if  it  appears  that  the  Teftator  meant  and  intended  it 
as  a  Bequeft  of  Money  only,  Then  it  would  be  confidered,  in  a  Court 
of  Equity,  as  a  Specific  Bequeft  of  the  Money:  And  a  'Court  of 
Equity  would  not  direct  the  Money  to  be  laid  out  in  Land,  with- 
out exprels  Words  in  the  Will  to  ground  fuch  Direction  upon. 

It  feems  to  Me,  That  the  Teftator  all  along  underftcod  this  to 
be  Part  of  his  Personal  Eftate  ;  and  that  He  meant  to  difpofe  of 
it  as  fuch,  by  this  Will.  He  furrendered  it  as  charged  with  a  Co?i- 
dition  of  Redemption  and  Re-Surrender :  And  in  his  Will,  He  ma- 
nifestly confidered  it  as  a  Debt  due  from  Rachel  Buckler ;  and  that 
Debt,  as  Part  of  his  Perfonal  Eftate. 

It  will  be  neceffary  to  confider  What  Species  of  Property  the  Te- 
ftator had  in  this  Eftate. 

A  Mortgage  is  a  Charge  upon  the  Land  :  And  whatever  would 
give  the  Money,  will  carry  the  Eftate  in  the  Land  along  with  it,  to 
every  PurpoSe.  The  Eftate  in  the  Land  is  the  fame  Thing  as  the 
Money  due  upon  it.  It  will  be  liable  to  Debts ;  It  will  go  to  Exe- 
cutors ;  It  will  pafs  by  a  Will  not  made  and  executed  with  the  So- 
2  lemnitieS 
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lemnities  required  by  the  Statute  of  Frauds.  The  Alignment  cf  the 
Debt,  or  forgiving  it,  will  draw  the  Land  after  it,  as  a  Confequence  : 
Nay,  it  would  do  it,  though  the  Debt  were  forgiven  only  by  Parol; 
For  the  Right  to  the  Land  would  follow,  notwithstanding  the  Sta- 
tute of  Frauds. 

The  Rule  of  Law  attaches  at  the  Time  of  the  Teftator' s  Death  : 
No  fubfequent  Act  of  the  Mortgagor  can  alter  the  Nature  of  the 
Property.  It  is  the  Rule  of  Law,  that  governs  the  Property,  and 
leaves  no  Election  to  any  Body  to  vary  it  after  the  Death  of  the 
Teftator. 

Though  the  Teftator  has  not  in  his  Will  exprefily  mentioned  this 
Eftate  to  be  redeemable,  Yet  he  has  done  fo  in  the  Surrender  to  the 
Ufe  of  his  Will:  He  furrenders  it  as  liable  to  a  Condition  in  Equity, 
(For  at  Law,  it  was  become  abfolute;)  And  there  had  not  run 
above  8  or  9  Years  upon  this  Mortgage,  when  he  made  this  Sur- 
render. So  that  He  appears  to  have  made  the  Surrender  of  it,  only 
to  fubftantiate  his  Claim  upon  the  Eftate ;  and  upon  the  Face  of  the 
Surrender,  plainly  confidered  it  as  redeemable. 

And  fo  He  did  in  his  Will  too.  We  muft  take  it,  upon  the  Will,, 
that  the  Widow  Buckler  owed  Him  no  other  Debt  but  this :  For 
de  non  exiflentibus  et  de  non  apparentibus  eadem  eft  Ratio.  He 
gives  her  Time  to  pay  it  j  He  gives  her  a  fpecihe  Legacy,  out  of 
it;  He  o-ives  it  as  a  Debt,  towards  Payment  of  his  Debts  and  Lega- 
cies, "  I  give  and  bequeath  to  my  Son  Henry  Wejlon  All  my  Goods 
"  Chattels  and  Per  final  Eftate  izhatfocver,  He  paying  my  Debts,  Le- 
"  gacies  and  Funeral  Expences."  And  there  is  Nothing  to  control 
this,  but  the  general  Words  "  All  my  Lands  Tenements  and  Here- 
"  ditaments  within  and  Parcel  of  the  faid  Manor  &c."  But  his 
Creditors  and  Legatees  had  a  Right  to  have  it  confidered  as  Per- 
ianal Eftate. 

Therefore  We  All  agree  in  Opinion,  <c  That  He  meant  to  pafs  it 
as  a  Debt."  And  there  is  no  Colour  to  imagine  that  it  could  be 
confidered  in  a  Court  of  Equity  as  a  fpecific  Bequeft  of  Money 
which  they  would  direct:  to  be  laid  out  in  Land. 

As  to  the  Eftate's  being  barred,  in  cafe  i(^b,ad  pafled  by  the  2d  Point. 
Devife ;  There  is  no  Doubt  but  that  it  would  have  been  well  barred 
by  this  Surrender. 

By  the  Cuftom  of  this  Manor,  intailed  Copyhold  Eftates  are 
barrable  by  Surrender  in  the  Lord's  Court :  And  Henry  We/lon  the 
Son  has  here  actually  made  fuch  a  Surrender.  Though  He  could 
not  bar  it  in  One  Form,  He  might  do  it  in  another.     Wherever  the 

Tenant 
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Tenant  in  Tail  of  a  Freehold  Eftate  could  by  any  Means  bar  the 
Eftate,  there  this  Tenant  in  Tail  of  this  Copyhold  might  do  it  by 
Surrender  j  And  his  Surrender  (hall  operate  as  a  good  Recovery. 

Confequently,  Upon  this  Point,  the  Leflbr  of  the  Plaintiff  can 
hare  no  Title. 

Therefore,  quacunque  via  data,  the  Plaintiff  appears  to  have  m 
Title :  And  the  Defendant  muft  have  Judgment  as  in  cafe  of  a 
Nonfuit. 

Rule  accordingly,  That  the  Pojlea  be  delivered  to  the  Defen- 
dant j  and  that  Judgment  be  entered  for  Him,  as  in  cafe  of 
a  Nonfuit. 


Rex  verf.  Benfield  and  Saunders. 

MR.  Serj.  Nares,  Mr.  Afton  and  Mr.  Stowe  fhewed  Caufe  Why 
the  Judgment  againft.  thefe  two  Defendants  mould  not  be  ar- 
refted. 

An  Information  had  been  filed  againft  thefe  two  Perfons,  toge- 
ther with  Three  others,  for  a  Mifdemeanour :  Which  Information 
confifted  of  4  Counts ;  One,  for  a  Riot ;  Another,  for  publifhing 
a  Libel ;  A  third,  for  a  Riot  and  Libel ;  And  the  4th  and  laft,  as 
hereafter  follows. 

The  other  Three  Defendants  were  acquitted  of  the  whole  Infor- 
mation. 

Benfield  and  Saunders  were  acquitted  of  all  the  Reft  of  the  Infor- 
mation, excepting  this  4th  Count  :  But  they  were  found  Guilty  of 
this  Count,  which  is  as  follows,  viz. 

That  they  the  faid  Thomas  Benfield,  Thomas  Wills,  Thomas  Kyte, 
John  Saunders,  and  Thomas  Jones,  being  fuch  Perfons  as  aforefaid, 
and  moil  unlawfully  wickedly  malicioufly  and  unjuftly  devifing  de- 
figning  contriving  and  intending  (as  much  as  in  them  lay)  further  to 
difiurb  mole  ft  and  dijquiet  Him  the  faid  Daniel  Cooke,  and  to  deftroy 
his  domeftic  Peace  and  Happinefs  in  his  Family,  and  the  Comjort  He 
had  in  his  faid  two  Children  John  and  Jane  Cooke,  and  to  hurt  and 
injure  Him  the  said  Daniel  Cooke  in  his  Trade  and  Bufinefs  of 
a  Grocer,  which  He  the  faid  Daniel  Cooke  then  and  there,  to  wit, 
at  Cheltenham  aforefaid,  in  the  County  of  Gloucefter  aforefaid,  exer- 
cifed,  and  for  a  long  Time  before  there  had  exercifed  and  followed 
4  with 
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with  great  Credit  and  Reputation,  and  thereby  to  reduce  him  the 
faid  Daniel  Cooke  to  Want  and  Poverty ;  and  alfo  mod  unlawfully 
wickedly  malicioufly  and  unjuftly  devifing  defigning  contriving  and 
intending  to  traduce  fcandalize  and  vilify  them  the  faid   John 
Cooke  and  Jane  Cooke,  Son  and  Daughter  of  the  faid  Daniel 
Cooke,  being  Perfons  of  good  Name  Fame  Credit  Character  and  Re- 
putation, and  being  Perfons  of  honefl  chafte  and  virtuous  Lives  and 
Converfation,  and  being  then  in  great  Credit  and  Efteem  with  all 
the  honeft  Liege  Subjects  of  our  faid  prefent  Sovereign  Lord  the 
King  with  whom  they  the  faid  John  Cooke  and  Jane  Cooke  were  ac- 
quainted ;   And  alfo  moft  unlawfully  unjuftly  wickedly  and  mali- 
cioufly devifing  defigning  contriving  and  intending  to  reprefent  fug- 
gejl  and  make  it  be  believed  and  thought  that  the  faid  John  Cooke 
ivas  a  dijlioneft  immoral  and  ill  difpofed  Per/on,   and  that  the  faid 
Jane  Cooke  was  a  lewd  wanton  dijfolute  diforderly  and  ill- difpofed 
Perfon  and  had  been  guilty  of  Incontinency  Lewdnefs  Debauchery  and 
Fornication,  and  alfo  to  make  it  be  believed  and  thought  that  She  the 
faid  Jane  Cooke  had  been  got  with  Child  of  a  Baftard  and  had  been 
delivered  of  a  Baftard  Child  at  London  in  order  to  conceal  the  Birth 
thereof;  and  alfo  devifing  and  contriving  moft  unlawfully  and  un- 
juftly to  hurt  and  injure  them   the  faid  John  Cooke  and  Jane 
Cooke  in  their  good  Name  Fame  Credit  Character  and  Reputa- 
tion,  and  to  expofe  the  faid  John  Cooke  and  Jane  Cooke  to 
Shame  Infamy  Scandal  and  Dijloonour,  and  to  bring  Thf.m  into  Dif- 
grace  Hatred  and  Contempt  with  all  the  Liege  Subjects  of  our  faid 
prefent  Sovereign  Lord  the  King  knowing  them  the  faid  John  Cooke 
and  Jane  Cooke;    and  the  fooner  to  complete  per  feci  and  bring  to 
FffeB  their  faid  moft  unlawful  wicked  and  unjuft  Purpofes  afore  faid -\ 
Th  e  y  the  faid  'Thomas  Benfield  the  Younger,  Thomas  Wills,  Thomas 
Kyte,  John  Saunders,  and  Thomas  Jones,  afterwards,  viz.  upon  the 
26th  Day  of  May  in  the  faid  3  2d  Year  of  the  Reign  of  our  faid  pre- 
fent Sovereign  Lord  the  King,  in  the  Evening  of  the  fune  Day, 
with  Force  and  Arms,  at  Cheltenham  aforefiid,  in  the  County  of 
Gloucefter  aforefaid,  to  wit  in  the  public  Street  and  King's  Common 
Highway  there,  before  and  near  unto  the  Dwelling-houfe  of  him  the 
faid  Daniel  Cooke  there  iituate,  with  loud  Voices  and  in  a  public 
open  and  ludicrous  Manner,  in  the  Prefence  and  Hearing  of  divers 
Liege  Subjects  of  our  faid  prefent  Sovereign  Lord  the  King,  did  un- 
lawfully wickedly  and  malicioufly  sing  fay  fpeak  utter  publifo  and 
pronounce,  and  did  caufe  to  be  sung  faid  fpoken  uttered  publified 
and  pronounced  divers  other  falfe  fcandalous  malicious  obfce?ie  and 
libellous  Songs  Verfes  and  Matters,  of  and  concerning  the  faid  John 
Cooke  and  Jane  Cooke,  greatly  reflecting  upon  the  Characters  and 
Reputations  of  them  the  faid  John  Cooke  and  Jane  Cooke:  In 
One  of  which   faid    libellous  Songs,    of  and   concerning   the   faid 
Jane  Cooke,  were  contained  divers  falfe  fcandalous  infamous  and 
malicious  Words,  Matters  and  Expreflions,  according  to  the  Tenor 
following,  that  is  to  fay,  "  There  are  two  People  in  Cheltenham. 
Part  IV.  Vol.  II.  4?  "  Town* 
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"  Town ;  The  One,  a  Lufty  Spark  :  They  Both  do  take  Delight 
"  in  Game ;  Each  One  doth  keep  a  Park.     In  One,  there  is  a  Buck; 
"  In  the  other,  there's  a  Doe-,"  (meaning  the  faid  Jane  Cooke:) 
"  And  if  you  can  but  Favour  get,  A  Hunting  you  may  go.     But  if 
"  that  She"  (meaning  the  faid  Jane  Cooke)  "  is  going  proud,  and 
"  like  to  be  at  Rut ;  They  turn  Her,"  (again  meaning  the  faid  Jane 
Cooke,)  "  into  a  Neighbour's  Park  ;  And  there  to  take  the  Buck. 
"  And  when  that  He  has  done  his  Befl,  And  this  fine  Doe"  (again 
meaning  the  faid  Jane  Cooke,)  "  is  cloy 'd;  Then  up  She  goes  to 
"  London  Town,  her  Young  One  for  to  hide ;"  (meaning  to  hide 
a  Baftard  Child  of  Her  the  faid  Jane  Cooke)  And  when  She" 
(again  meaning  the  faid  Jane  Cooke)  "  had  been  there  a  While,  If 
"  that  You  will  but  mind,  Then  out  She"  (again  meaning  the  faid 
Jane  Cooke)  "  cometh  from  that  Park,    and  leaves  her  Fawn" 
(meaning  a  Baftard  Child  of  the  faid  Jane  Cooke)  "  behind.     But 
""  yet  a  while  in  Town  muft  flay;  till  all  Things  fafe  and  found  : 
"  Then,    Home  She,"    (again   meaning    the    faid   Jane   Cooke,) 
"  comes,  to  her  own  Park,  to  take  the  other  Round."     And  in 
One  other  of  the  faid  libellous  So?igs,   of  and  concerning  the  faid 
John  Cooke,  were  contained  divers  other  falfe  fcandalous  infamous 
and  malicious  Words  Matters  and  Expreffions,  according  to  the 
Tenor  following,  that  is  to  fay,  "  Come  all  you  jolly  Wonters 
"  bold ;  and  take  a  Turn  with  me :  Such  Sport  I'll  fhew,   each 
*'  Night,  (though  cold,)  before  you  ne'er  did  fee.     And  a  Wont- 
"  ing  We  will  go,  We'll  go,  We'll  go  ;  And  a  Wonting  We  will 
"  go.     My  Mafter  Johnny  Moll"  (meaning  the  faid  John  Cooke) 
*•'  has  got  fuch  Tricks  enough  in  Store  ;  His  Fame"  (meaning  the 
Fame  of  Him  the  faid  John  Cooke)  "  is  fpread  from  Eaft  to 
"  Weft,  on  Shutters,  Pofts  and  Doors  Gte.    When  Night  has  fpread 
"  her  fable  Veil,  and  all  Things  fafe  and  fure,  He'll"  (meaning 
that  the  faid  John  Cooke  will)    "  fhew  You  Tricks;   He'll" 
(again  meaning  the  faid  John  Cooke  will)  "  never  fail ;  if  you'll 
"  but  nick  the  Hour,  &c.     We  hire  Men  to  catch  our  Wonts ; 
•'  who  /leal  them"  (meaning  the  Wonts  or  Moles,)  "  when  'tis 
"  done.     We  love  our  Puggs ;  We  dearly  hugg :  And  is  not  this 
"  good  Fun  ?  &c.     For  every  Trap  has  got  a  Trick,  to  make  the 
"  Game  his  own :  The  like  was  never  known  before,  in  Country, 
"  City  or  Town,  &c.     No  begging  Difh-Clout  e'er  fhall  wipe 
"  'away  fo  great  a  Blot :  For  all  their  Talk,  and  all  their  Balk,  it 
"  will  not  be  fo  foon  forgot,  &c.      And  the  Fame  of  Johnny's 
"  Moll"  (meaning  the  faid  John  Cooke)  "  is  feen  on  every  Door: 
"  Each  Yard,  each  Gate,  each  Stile,   each  Poft,    fhall  fpread  it 
"  more  and  more.     And  a  Wonting  We  will  go,  We'll  go,  We'll 
"  go;    And  a  Wonting  We  will  go."      To  the  great  Damage 
Scandal,  Infamy  and  Difgrace  of  the  faid  Daniel  Cooke,  John 
Cooke,  and  Jane  Cooke  ;  In  Contempt  of  our  faid  prefent  Sove- 
reign Lord  the  King  and  his  Laws;  To  the  evil  and  pernicious  Ex- 
ample t$c  -,  and  againft  the  Peace  QSc. 

4  Upon 
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Upon  this  Count  only,  and  the  Matters  therein  charged,  the 
Two  prefent  Defendants  were  found  Guilty. 

The  Motion  in  Arreft  of  Judgment,  made  by  Mr.  Aflmrjt,  on 
Friday  26th  of  April  laft,  and  now  fupported  by  Mr.  Morton,  as 
well  as  Himfelf,  was  grounded  upon  three  Objections. 

1  ft.  That  an  Information  or  Indictment  will  not  lie,  for  publifh- 
ing  Two  di/linSl  Libels,  upon  Two  diflinSi  Perfons ;  any  more  than 
an  Indictment  will  lie,  for  an  Ajfault  upon  Two  :  And  that  fuch 
an  Indictment  is  not  good,  was  determined  in  this  Court  in  Tr. 
173°i  3»  4  G.  2.  in  the  Cafe  of  Rex  v.  Clendon,  reported  in 
2  Strange  870,  and  2  Ld.  Raym.  1572.  The  Reafon  is,  becaufe 
thefe  are  dijlincl  Offences,  and  require  different  and  diftinct  Judg- 
ments, and  may  require  different  and  diftinct  Fines :  And  therefore 
they  can  not  be  joined  in  One  and  the  fame  Indictment ;  but  there 
ought  to  be  a  fever  al  Indictment  for  Each.  The  Libel  upon  John 
Cooke  was  an  abfolutely  diftinct  and  quite  different  Libel  from  that 
on  Jane. 

In  Carthew  226,  227.  The  King  v.  Roberts,  P.  4.  W.  &  M.  B.  R. 
The  whole  Court  were  of  Opinion,  after  great  Deliberation,  That 
an  Information  againft  a  Ferryman,  "  for  taking  more  than  the 
"  ufual  Rate  from  divers  Perfons,  for  the  Paffage  of  themfelves  and 
"  their  Cattle,"  was  too  general  and  uncertain  :  And  per  Holt, 
Ch.  J.  "  In  every  fuch  Information,  a.  Jingle  Offence  ought  to  be 
**  laid  and  afcertained  ;  becaufe  every  Extortion  from  every  particular 
"  Per/on  is  zfeparate  and  diftinct  Offence ;  And  therefore  they  ought 
"  nor  to  be  accumulated  under  a  general  Charge  :  becaufe  Each 
<c  Offence  requires  afparate  and  diftinct  Punijlment,  according  to 
"  the  Quantity  of  the  Offence  j  and  'tis  not  poffible  for  the  Court 
**  to  proportion  the  Fine  or  other  Punifhment  to  it,  unlefs  it  is  fin- 
"  gly  and  certainly  laid."     And  that  Judgment  was  arrefted. 

The  Anfwer  given  to  this  firft  Objection,  by  the  Counfel  for  the 
Profecutors,  was,  "  That  the  Cafes  cited  are  diftinct  Offences :  Where- 
"  as  the  Whole  of  this  is  but  One  Jingle  Offence."  And  as  to  the 
Cafe  of  Rex  v.  Clendon,  there  is  in  Wejfs  Symboleography,  a  Prece- 
dent of  an  Indictment  againft  One  for  affaulting  and  beating  Two, 
in  the  Highway,  to  the  Intent  to  have  killed  or  robbed  them. 
Part  2d.  Title  Indictments,  §  191. 

The  Court  thought  that  this  ift  Objection  had  received  a  fuffi- 
cient  Anfwer,  in  both  refpe£ls.  For  they  looked  upon  this  to  be  One 
Offence :  The  Gift  of  the  Charge  is  Si?iging  thefe  Songs,  in  the 
Manner  and  with  the  Intent  charged  in  the  Information ;  And  finging 

them 
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them  at  the  Father's  Door,  with  Intent  to  difcredit  Him  and  his 
Children,  and  difturb  his  domeftic  Peace  and  Comfort. 

And  as  to  the  Cafe  of  *  The  King  and  Clenclon,  They  treated  it 
as  a  Cafe  that  was  not  well  confidered ;  and  held  it  not  to  be  Law. 
*  2  Strange    Can  not  the  King  call  a  Man  to  Account  for  a  Breach  of  the  Peace  j 
Vu  Ram.   becaufe  he  broke  two  Heads  inftead  of  One  ?  How  many  Informa- 
1 572.  tions  have  been  for  Libels  upon  the  King  and  His  Minijlers  t  This 

is  a  Profecution  in  the  King's  Name,  for  the  Offence  charged  :  It  is 
not  an  Application  at  the  Suit  of  each  particular  Party  injured.  It  is 
not  like  an  Action ;  where  each  Perfon  injured  is  respectively  to  re- 
cover feparate  Damages. 

Therefore  this  ift  Objection  was  over-ruled. 

The  2d  Objection  upon  which  this  Motion  was  founded,  and 

which  was  now  further  enforced,  was  "  That  feveral  diftincl  De~ 

"  jendants,  charged  with  feveral  and  diftincl  Offences,  can  not  bejoin- 

"  ed  together  in  the  fame  Indi&ment  or  Information ;  becaufe  the 

"  Offence  of  One  is  not  the  Offence  of  the  Other  :  And  the  prefent 

"  Charge  is  made  up  of  feparate  and  diftincl  Offences  ;  for  which  the 

"  feveral  Defendants  can  no  more  be  joined,  than  feveral  Defendants 

f  2  Strange    "  can  be  charged  with  -J-  Perjury,  or  being  %  Scolds,  or  keeping  |[  open 

%]iit,/*tlr-Xi  Shop  on  Faft-days,  or  exercifing  a  §  Trade  without  having  lerved 

Where  6  Per-"  an  Apprenticeship;  in  all  which  Cafes,  the  Offence  of  the  One 

fons  w.er<j      "  cannot  be  confidered  as  the  Act  of  the  Other."     So  here,  the 

ed7LV "-/a™;  Publication  by  Benfield  was  not  a  Publication  by  Saunders ;  .nor  e 

and  the  )udg-  COHVerfo. 
merit  was  ar- 
retted.  Palmer  53;.  there  cited,  and  many  other  Cafes ;  And  the  Point  was  fettled.  J  2  Strange  921. 
S.  C.  where  the  Cafe  of  Perjury  was  compared  to  the  Cafe  of  Scolds ;  for  which  an  Indiftment  will  not  lie 
againftTwo;  Rtgina  v •.  Hod/on  et  at ',  Ir.dAnn.              ||  6  Mod.  210.  Anonymous.  §    I  Strange  623. 
■Dominus  Rex  v.  Weflon  et  aV. 

The  Anfwer  given  to  this  2d  Objection  was,  <c  That  feveral  De- 
"  fendants  may  be  joined  in  One  and  the  fame  Indictment  or  Infor- 
"  mation  ;  if  the  Offence  wholly  arifes  from  fuch  a  joint  A5i  as  is 
"  criminal  in  itfelf,  without  any  regard  to  any  particular  perfonal 
"  Default  of  the  Defendant  which  is  peculiar  to  Himfelf :  As,  for 
"  Inftance,  it  may  be  joint  for  keeping  a  Gaming  Houfe  &c-,  but 
"  not  for  exercifing  a  Trade  without  having  ferved  an  Apprentice- 
"  £hip,  becaufe  Each  Trader's  Guilt  muft  arife  from  a  Defect  pe- 
"  culiar  to  Himfelf." 

2  Hawk.  P.  C.  240.  is  clear  and  exprefs  in  this  Diftindtion. 

Style  244.  Paul  Williams  and  his  Wife,  againft  the  Cuftodes,  was  a 
joint  Indictment  for  Words  fpoken  by  Both :  And  the  Court  held  the 
j^/wZ-Indictment  good  ;  though  a  joint  Action  on  the  Cafe  could 
not  have  been  brought  againfl:  them. 

2  Style 


Eafter  Term  ^  Geo.  2.  985 

Style  312.  Cuftodes  v.  Tawny  and  Norwood,  jointly  indicted  for 
blafphemous  Words  feverally  fpoken  by  them  :  Roll  Ch.  J.  held 
the  Indictment  good  enough,  though  joint. 

Can  not  feveral  Perfons  join  in  fnging  One  and  the  fame  Song  ? 
Forty  People  may  join  in  the  fame  Chorus.  And  if  fuch  Song  or 
Chorus  be  libellous,  the  Doing  fo  is  one  joint  Acl,  criminal  in  itfelf, 
without  regard  to  any  peculiar  perfonal  Default. 

The  Court  thought  this  2d  Objection  to  have  likewife  received 
a  fatisfaciory  Anfwer.  They  held  this  to  be  an  entire  Offence  ;  One 
joint  AH,  done  by  both  ;  They  both  joined  in  the  Acl  of  Singing 
this  libellous  and  fcandalous  Matter,  in  the  public  Street,  at  the 
Father's  Door,  with  Intent  to  difcredit  Him  and  his  Children.  And 
Whether  it  be  two  Songs,  Or  One  ;  or  a  firft  and  fecond  part  of  the 
fame  Song ;  or  feparate  Stanzas,  One  on  John,  another  on  Jane ; 
Yet  it  is  one  entire  Offence  :  And  the  more  there  are  that  join  in  it, 
the  greater  is  the  Offence. 

It  is  net  like  the  Cafe  of  Perjury.  Where  the  Perjury  of  One 
is  not  the  Perjury  of  another ;  but  the  Perjury  is  a  feparate  Act  in 
Each  :  Whereas  this  is  a  joint  Acl. 

The  3d  Objection  on  which  the  Motion  in  Arreft  of  Judgment  was 
"rounded,  was  "  That  this  is  an  entire  general  Judgment  upon  the 
"  whole  4th  Count:  And  yet,  the  latter  Song  contained  in  it,  (name- 
"  ly,  the  Song  upon  John  Ccoke,)  contains  no  libellous  Matter,  at  all. 
"  Confequently,  no  Judgment  can  be  entered  up  for  the  Profecutors." 

The  Anfwer  given  to  this  3d  Objection  was,  Firft  "  That  the 
"  latter  Song  is  libellous ;  and  expofes  this  John  Cooke  to  Ridicule." 
However,  Secondly,  If  either  of  the  two  Songs  be  libellous,  the 
Judgment  is  good  and  well  warranted :  For  upon  Indictments  or  In- 
formations, the  Court  will  give  Judgment  on  that  Part  which  is  in- 
dictable. And  it  is  not  like  the  Cafe  of  an  Action,  where  general 
Damages  are  given,  and  One  of  the  Counts  appears  to  be  bad  ;  in 
which  Cafe,  the  Plaintiff  in  the  Action  can  not  indeed  have  Judg- 
ment :  But  the  Reafon  why  it  is  fo  in  Aclions,  don't  hold  in  In- 
dictments or  Informations. 

The  Court  over-ruled  this  3d  Objection  alfo ;  Holding  this 
latter  Song  to  be  libellous  and  defamatory  j  and  likewife,  that  if 
this  Part  of  the  Charge  had  not  been  fo,  it  would,  in  an  Informa- 
tion or  Indiclment,  only  go  towards  leffening  the  Punifhment ;  but 
would  not  be  a  fufficient  Reafon  for  arrefting  the  Judgment. 

Wherefore,  upon  the  Whole, 
Per  Cur.  unanimoufly, 

The  Rule  (to  fhew  Caufe  Why  the  Judgment 
fhould  not  be  arrefted)  was  discharged. 
Part  IV.  Vol,  II.  4  Q_  Rex 
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*fay  9th  Rex  verf.  Inhabitants  of  Kniveton. 

May  1760.  -J 

TWO  Juftices  removed  Ifaac  Wihberky  and  Mary  his  Wife, 
and  Ifaac  his  Son,  and  Mary  and  Elizabeth  his  two  Daugh- 
ters, from  Kniveton  to  Tiffington,  both  in  the  County  of  Derby. 

On  Appeal,  the  Seffions  (late  this  Cafe — That  Ifaac  Wibberley^ 
being  fettled  at  Tiffington,  did  upon  Lady-day  1749,  take  and  enter 
upon  a  Farm  at  Kniveton,  of  the  Yearly  Value  of  Eight  Pounds, 
of  Mr.  Hanfon  Vicar  of  Kniveton,  To  hold  from  Lady-day  1749 
to  Lady-day  1750.  And  that  alfo,  at  the  fame  Time,  He  with 
One  'Thomas  Hill,  jointly  took  and  entered  upon  another  Farm  in 
the  fame  Liberty,  of  Thomas  Daniel,  To  hold  from  Lady-day  1749, 
to  Lady-day  1750,  of  the  Yearly  Value  of  3/.  15  s.  And  at  the  lame 
Time  of  taking  the  faid  Farm  of  3/.  15.S.  it  was  agreed  between  the 
faid  lfaac  Wibberlcy  and  Thomas  Hill,  "  That  Thomas  Hill  mould. 
*'  have  and  take  One  Half  of  the  Corn  and  Hay  to  be  cut  from  the 
"  faid  Farm  of  3/.  15  s.  Rent ;  And  that  the  faid  Ifaac  IVibberley, 
"  after  that  the  faid  Thomas  Hill  had  taken  and  carried  away  his 
<c  Half  Part  of  the  faid  Corn  and  Hay,  fhould  be  poffeffed  of  and 
"  occupy  the  Whole  Farm  of  3/.  15*.  Rent,  till  Lady-day  follow- 
"  ing  ;  paying  to  the  faid  Thomas  Hill  4s.  for  the  faid  Hill's  Share, 
"  of  the  faid  Farm."  And  that  the  faid  Thomas  Hill  did  on  or  before 
the  \Jl  Day  of  Oclober  1749,  take  and  carry  away  One  Half  of  the 
faid  Hay  and  Corn  ;  And  that  the  faid  Ifaac  Wibberley  did  thereupon 
immediately  take  and  continue  the  Poffeffion  of  the  whole  Farm,  till 
Lady-day  1 750 ;  and  paid  the  faid  4;.  to  the  faid  Thomas  Hill  for  the 
fame. 

All  which  Fads  being  ftated  fpecially  to  the  Court  of  SeffionSj 
by  the  Couniel  on  the  Behalf  of  the  Appellants,  and  confented  unto 
by  the  Counfel  on  the  Behalf  of  the  Defendants ;  And  the  Court 
[of  Seffionsl  being  eq.u  ali  y  div  :  jv.  r>  in  Opinion  ;  They  allow- 
ed the  Cafe  to  be  found  as  ftated ;  in  Order  that  the  Appellants 
might  take  the  Opinion  of  the  Court  of  King's  Bench  at  IVefimin- 
fter,  and  the  Matter  be  finally  determined  there. 

•But, inFaft,  Mr.  Edward  JVilmot  moved,  (on  Saturday  23d  'June  lafr,}  to 
this  Aft  of  the  ^  thefc  *  Orders ;  And  a  Rule  was  taken  "  to  mew  Caufe  Why 
Order  at  all :       the  Orders  fhould  not  be  qualhed. 

For  it  neither 

confirms  nor  difcharges  the  Original  Order  ;  but,  in  effeft,  adjourns  the  Appeal  hither.     Yet  no  Notice  was 

taken  of  this,  at  the  Time  of  making  the  Motion. 

4 

Note— 
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Note — After  the  foregoing  Motion  and  the  Rule  thereupon  made 
"  To  (hew  Caufe  why  the  Orders  fhould  not  be  quafhed  ;" 
A  fubfequent  Ride  of  this  Court  was  made  (on  Wednefday  next 
after  15  Days  from  St.  Martin,  33  G.  2.)  whereby  it  was  Or- 
dered "  That  the  Orders  returned  with  the  Certiorari  in  this 
"  Caufe  be  fent  back  to  the  Seffions." 

In  Confequence  whereof,  at  the  Epiphany  Seffions  holden  on  the 
1 5th  of  'January  laft,  That  Court  made  an  Order,  whereby  (af- 
ter reciting  the  former  Tran factions,  and  alfo  that  the  Counfel 
had  alledged  "  that  the  Court  of  King's  Bench  could  ??ot  proceed 
"  to  give  Judgment,  for  want  of  the  Court  of  Seffions  having 
"  either  confirmed  or  difcharged  the  former  Order,")  They 
u  therefore  Order  That  the  faid  Order  of  Removal  be  dif- 
"  charged." 

This  fecond  Order  of  Sefiions  being  returned  up,  in  Obedience 
to  the  above  mentioned  Rule  of  this  Court — 

Mr.  Ley  (on  Behalf  of  the  Parifh  of  Knheton)  moved,  upon 
Tuefday  the  1 2th  of  February  laft,  to  quafh  it ;  and  obtained  a 
Rule  to  fhew  Caufe  Why  it  fhould  not  be  quafhed. 

(Note — This  Cafe  had  now  changed  it's  Name :  For,  upon  the 
Order  of  Removal  from  Kniveton  to  Tiflingtcn  being  difcharged 
by  the  Seffions,  the  Parifh  of  Knheton  became  chargeable 
with  the  Paupers ;  and,  according  to  the  Rule  in  Pa.  1.  were 

'  to  be  named  Defendants  here  :  Whereas,  before  this  laft  Order 
of  Seffions,  the  Parifh  olTiffington  flood  charged  with  them,  and 
confequently  were  at  that  Time  to  be  named  Defendants  here.) 

To  this  Order  of  Seffions  (difcharging  the  Original  Order  of  the 
two  Juftices,  who  had  holden  the  Settlement  to  be  at  Tiffington,) 
Three  Exceptions  were  taken  on  behalf  of  the  Parifh  of  Kniveton, 
who  now  flood  charged  under  the  prefent  Order  of  Seffions. 

Two  of  them  were  not  very  important :  And  the  Court  laid  no 
Sort  of  Strefs  upon  either  of  them  in  reverfing  the  Order  of  Seffions. 

One  of  them  was  "  That  it  did  not  appear  that  the  Pauper  refi- 
*'  ded  in  Knheton  :"  (though  it  is  ftated  "  That  he  entered  upon  the 
"  Farm  there  and  continued  the  Pcjeflion  &c") 

The  Other  was,  "  That  the  Juftices  at  Seffions  had  no  jfurifdiclicn 
"  to  make  this  prefent  Order  of  Difcharge;  becaufe  the  former 
"  Seffions  had  not,  upon  the  Original  Appeal,  adjourned  fuch  Ap- 
"  peal  to  a  fubfequent  SeJJions,  but  to  the  Court  of  King's  Bench." 

But 
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But  the  material  and  principal  Objection  was,  "  That  this  Cafe 
"  as  ftated  upon  the  Orders,  appeared  to  be  a  Tenement  under  the 
<c  Yearly  Value  of  Ten  Pounds,  within  the  Intent  and  Meaning 
"  of  the  Statute  of  13,   14  Car.  2.  c.  12." 

The  Counfel  for  the  Pariih  oiTiJJington  denied  this,  and  alledged 
"  That  it  was  above  the  Yearly  Value  of  10/."  Which  they  thus 
endeavoured  to  prove. 

Firft — They  argued  that  Wibberley,  the  Pauper,  was  liable  (as 
being  Joint-tenant  with  Hill,)  to  anfwer  for  and  pay  the  Whole  3/. 
1 5  s.  And,  moreover,  that  He  was  Sole  Tenant  of  that  Farm,  for 
and  during  the  laft  Half  Year. 

Secondly — But  taking  it  at  the  ftri&eft,  It  is  really  and  properly 

a  Payment  of  10/.  is.  6d.  per  Annum,  by  Wibberley  the  Pauper. 

*  8/.  +       For  He  is  to*  pay  8L  per  Annum;  plus,   Half  3/.  155.  which  is 

iL  'SJ-  od-   1  /.  ijs.  6d.)  plus  4 j.  for  the  laft  Half  Year :  Which  is,  in  all  10/. 

is.  6d. 


2 

-f  4'-    = 
10/.  is.  bd. 


But  The  Court  unanimoufly  held  "  That  this  Tenement  thus 
"  rented  by  the  Pauper,  in  Kniveton,  was  under  the  Yearly  Value 
"  of  10/." 

The  Act  of  Parliament  fixes  the  Yearly  Value  at  Ten  Pounds:  And 
the  Value  muft  be  eftimated  by  the  Rent ;  and  always  is  taken  to 
be  according  to  the  Rent.  And  here,  the  Rent  is  8  /.  per  Annum  and 
the  half  of  3/.  15  s.  Which  two  Rents  taken  together,  do  not  amount 
to  10/. 

Indeed,  He  was  to  pay  Hill  4  s.  for  the  Advantage  he  was  to 
have,  after  the  Crop  was  off.  But  an  Agreement  of  this  Sort,  be- 
tween the  two  Joint-tenants  can  not  be  confidered  as  a  Rent. 

Wherefore,  Per  Cur.  unanimoufly, 

Order  of  Sessions  quafhed  : 
Order  of  two  Juftices  affirmed. 


MW^izth  Rex  verf.  Inhabitants  of  Berwick  St.  John. 

May  1 760.  J  J 

TWO  Juftices  made  an  Order  for  the  Removal  of  Benjamin 
Beach  and  Mary  his  Wife  and  Elizabeth  and  William  their 
Children,  from  Handley  in  Dorfetjlnre,  to  Berwick  St.  John's  in 
Wiltjhire :  And  the  Seffions,  upon  an  Appeal,  confirmed  this  Or- 
der ;  Stating  the  Cafe  fpecially. 

Special 
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Special  Cafe  flared — Sometime  in  September  1756,  The  Pauper, 
Benjamin  Beach,  being  then  an  unmarried  Man  and  legally  fettled 
in  Handley,  happening  to  meet  Mr.  Stephen  Jones  then  Head-Keeper 
of  Ru/hmore- Lodge  (One  of  the  Lodges  of  Cranborne  Chace,)  Who 
refided  at  RuJImcre- Lodge  aforefaid,  which  lies   within  the  Parifh 
of  Berwick  St.  John  aforefaid,  and  had  then  lately  parted  with  One, 
Edward  Hill,  who  had  been  for  many  Years  One  of  his  Servants 
or  Under-keepers  at  the  Wages  of  3  /.  a  Tear  and  a  Keeper's  Li- 
very belides  Meat  Drink  and  Lodging;   The  faid  Mr.    Jones  ad- 
drefTed  the  Pauper  in  thefe  Words,  "  Do  Ton  like  the  Life  of  a  Kec- 
"  per  ?'.  Which  being  anfwered  in  the  Affirmative,   He  faid  fur- 
ther, "  Then  go  into  Ned  Hill's  Place ;  And  You  jhall  want  no  En~ 
"  coaragement :  I'll  give  You  a  Suit  of  Clothes  direclly."     That  the 
Pauper  readily  confentcd ;  and,  without  further  Converfation,    went 
immediately  into  the  faid  Service,  and  continued  therein  for  the  Space 
of  three  Years,  refiding  all  that  Time  with  his  faid  Mafter  at  Rufi- 
morc-Lodge  aforefaid  within  the  Parifliof  Berwick  St.  John  aforefaid. 
That  upon  or  foon  after  his  entering  into  the  faid  Service,  He  was 
furnifhed   with  a  Keeper's  Livery .;    was,  during  the  faid  3  Years, 
provided  with  Meat  Drink  and  Lodging ;  and  at  the  End  thereof, 
was  paid  9/.  for  his  Service.     That  at  the  Time  of  the  Converfa- 
tion before  mentioned,  the  faid  Pauper  did  not  know  upon  what  Terms 
the  faid  Hill  had  ferved  the  faid  Mr.  Jones.     That  the  Pauper's  Ser- 
vice being  agreeable,  the  Queflion  "  Whether  or  no  he  was  at  Li- 
"  berty  to  quit  it,"  never  occurred  to  him:  But  that,  in  his  Ap- 
prehenjion,  if  it  had  been  difagrceable,  he  fmtld  have  thought  him- 
felf  at  Liberty  to  have  quitted  it ;  fnce  Nothing  to  the  Contrary  had 
been  ftipulated  between  them,  in  the  Converfation  beforementioned. 
And  that  the  faid  Pauper  thought  he  ought  to  be   paid  the  fame 
Wages  Hill  had  ;   but  did  not  confider  himfelf  as  having  a  legal  Title 
to  Wages,  fince  there  had  been  no  mention  of  any,  in  the  Converfa- 
tion before  mentioned.     That  the  faid  Pauper,  after  quitting  the  faid 
Service,  married  the  faid  Mary  now  his  Wife,  and  had  Ifliie  by  her 
the  Children  mentioned  in  the  Order ;  and  has  done  no  Act  to  gain 
a  Settlement,  except  as  aforefaid.     Therefore  the  Seffions  are  of 
Opinion  "  That  the  Settlement  is  in  the  Parifh  of  Berwick  St. 
"  John-,"  and  therefore  confirm  the  Order  of  the  two  JufHces. 

Mr.  Glynn,  who  had  moved  to  quafh  thefe  Orders,  on  Wednefday 

the  6th  of  February  lair,  had  then  objected  "  that  this  was  no  Hi- 

"  ring  in  the  Pariih  of  Berwick  St.  John  ;"  and  had  cited  a  *  Cafe  *r.$ef!Cafit, 

between  the  Parifces  of  Gregory  Stoke  and  Pitminjler,  in  M.  13  G.  1.  Edit.  1750. 
p    r>  2d  Vol.  13:. 

B'R'  Cafe  .20. 

Mr.  Norton,  Mr.  Grove,  and  Mr.  Dunning  now  fhewed  Caufe 
Why  the  Orders  mould  not  be  quafhed  ;  And  argued  this  to  be  a 
Hiring  for  a  Year :  For  the  Law  knows  no  other  Servant  but  One 

Part  IV.  Vol.  II,  4  R  for 
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for  a  Year.     Co.  i  Inji.  42.  b.  A  General  Hiring  is  a  Hiring  for  a 
Tear.     So,  on  5  Eliz.  c.  4.  §  7.     Beiides,  this  has  an  exprefs  Re- 
ference to  Hill's  Service  ;  Which  was  for  a  Year. 

This  Point  was  fully  difcuffed  and  fettled  in  the  Cafe  of  Rex  v. 
Inhabitants  of  Wincanton,   31ft  January  1750.     (Crediton  was  the 
s.  c.  cued. y  other  Panto.)  * 

The  Cafe  cited,  between  the  Parijhes  of  Gregory  Stoke  and  Pitniin- 
Jler,  is  not  like  this :  T/W  was  a  Living  with  a  Grand-moiher. 

Mr.  Gould,  and  Mr.  Glynn,  contra — Here  is  no  aclual  Hiring  at 
ail:  And  None  can  arife  by  Implication,  from  the  bare  Service 
alone.     Pitminjler  Cafe  was  holden  to  be  no  Hiring  for  a  Year. 

The  Reference  to  Ned  Hill's  Service  relates  to  Hill's  Work  only ; 
not  to  his  Contrast :  For  the  Pauper  did  not  know  upon  what  Terms 
Hill  had  ferved  Mr.  Jones. 

* -v.  ante,  fa.  Triey  mentioned  a  *  Cafe  of  a  Boy  who  lived  from  8  Years  of 
\lk'abitLuofk%<z  till  he  was  14,  with  his  Matter;  and  yet  was  holden  to  have 
Weybiii.        gained  no  Settlement. 

N.  B.  There, 

It    WHS    CX- 

prefiiy  ftated       The  Statute  of  5  Eliz.  c.  4.  §  7.  ena&s  "  that  every  Boy,  above 
"That  there  «  I2  Years  of  Age,  fhall  be  compellable  to  be  hired  in  Hufbandry." 
7raar°    """And  in Wincanton-C-afe,  the  Boy  was  17,  and  was  hired  in  Hus- 
bandry. 

Lord  Mansfield— This  Man  ferved  3  Years;  and  received 
3  Years  Wages:  But  it  is  objected  "  that  he  was  never  hired  at 
"  all." 

It  is  admitted  "  That  if  He  was  hired  at  all,  it  would,  by  Law, 
*>'  be  a  Hiring  for  a  Tear."  And  upon  this  Dialogue  ftated  in  the 
Order  of  SeffionR-  it  is  a  clear  Hiring :  For  Hill  was  a  hired  Ser- 
vant. 

Therefore  the  Juftices  have  done  right. 

The  Three  Other  Judges  were  clear  of  the  fame  Opinio^ 

Both  Orders  affirmed. 


Rex 


Eailer  Term  2>2>  Geo.  a.  991 


Rex  vcrf.  Vandewall  Efq.  7«e«g>  13th 

•/  ■>■  iWav  1760. 


May  1760. 


THE  only  Queftion  in  this  Cafe  was,  "  Whether  the  Lord  of 
"  a  Manor  is  affefj'able  to  the  PooR-Rates,  under  43  Eliz. 
"  c.  2.  §  1.  for  the  Quit-Rents,  Heriots,  and  Casual  Pro- 
'"  fits  of  his  Manor." 

It  firft  came  before  the  Court,  on  Thurfday  21  ft  June  1759,  upon 
a  Motion  to  quafh  an  Order  of  Seflions  which  had  confirmed  fuch 
a  Rate  made  upon  Mr.  Vandewall  Lord  of  the  Manor  of  Aldenham.; 
from  which  Rate,  He  had  appealed  to  them.  But  the  Cafe  not  be- 
ing ftated  with  fufficient  Particularity,  upon  this  firft  Order  of  Sef- 
fions,  It  was  ordered  (on  Wednesday  4th  July  1759,)  *'  That  the 
"  Order,  together  with  the  Certiorari,  ftiould  be  fent  back  to  the 
"  Seflions,  to  be  ftated  more  fully,  as  to  the  Matters  of  Fact,  and 
'"  afterwards  to  be  returned  a°;ain  to  this  Court." 

This  was  accordingly  done :  And  the  new  State  of  the  Cafe  was 
as  follows,  viz. 


That  Samuel  Vandewall  Efq;  was  charged  to  the  Poors  Rate  of 
the  Parifh  of  Aldenham,  bearing  Date  the  28th  of  March  1759,  m 
the  Manner  following,  that  is  to  fay,  "For  the  Tithe,  3/.  i$s. 
"  For  the  Manor,  2/.  55.  More,  for  the  Quit-Rents,  los.dd. 
*'  More,  For  the  Wood-lands,   10  s." 

That  it  appeared  that  the  faid  Samuel  Vandewall  did  not,  at  the 
Time  of  making  this  Rate,  hold  or  occupy  any  Lands  Houfes 
Tithes  Coal-mines  or  faleable  Underwoods  within  the  faid  Parifh, 
Parcel  of  or  belonging  to  the  Demefnes  of  the  faid  Manor  or  other- 
wife,  within  the  faid  Parifh ;  Except  the  Tithes  for  which  the  faid 
Samuel  Vandewall  is  afiefied  and  charged  in  the  faid  Rate  at  150/. 
per  Annum,  and  the  Wood-lands  for  which  the  faid  S.  V.  is  aflefled 
and  charged  at  20  /.  per  Annum. 

That  the  Lands  from  which  the  Quit-Rents  arifc,  for  which  the 
faid  Samuel  Vandewall  is  aflefied  and  charged  in  the  faid  Rate,  are 
Free  a?id  Copyhold  Lands  holden  of  the  faid  Manor,  and  in  the 
Occupation  of  divers  Perfons  Tenants  of  the  faid  Manory  or  their 
Leflees  or  Under-tenants,  who  are  respectively  charged 
and  assessed  for  the  saidLands,  in  the  faid  Rate,  as  Oc- 
cupiers thereof,  according  to  the  RACK-Rcnt  of  the  faid  Lands : 
But  that  the  faid  Quit-Rents  are  not  cthcrwife  charged  in  the 
faid  Rate,  than  by  the  Charge  on  the  faid  Mr.  Vandewall  under  the 
Article  of  Quit-Rent. 

That 
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That  the  Profits  of  the  faid  Manor,  exclufive  of  the  faid  Quit- 
"Rents,  arife  by  and  confrft  of  Efcheats,  Heriots,  Reliefs,  and  Fines 
on  the  Admiflion  of  Copyhold  Tenants  on  Deaths  and  Purchafes, 
and  other  Cafualties  arifing  within  the  faid  Manor :  Which,  together 
with  the  faid  Quit-Re?its,  are  by  Computation  communibus  annis 
Mil.  per  Annum;  viz.  the  Quit-  Rents  21  /.  and  the  other  Profits 
of  the  Manor  90  /.  per  Annum. 

That  it  does  not  appear  that  the  faid  Quit-Rents  and  the  faid 
Manor  of  Aldenham,  or  Either  of  them,  have  ever  been  rated 
to  the  Poors  Rate  of  the  faid  Parifh  of  Aldenham,  till  'within  two 
Tears  hO:,  and  fince  the  faid  Samuel  Vandewall  purchafed  the  fame, 
(which  was  in  or  about  the  Year  1754.) 

Mr.  Norton  moved  (on  Friday  ift  February  1760,)  to  quafli 
this  Order,  confirming  the  Rate  (as  the  former  had  done ;)  and 
obtained  a  Rule  to  .{hew  Caufe. 

On  Thurfday  24th  April  1760,  Mr.  Gould  and  Mr.  Knowler 
fhewed  Caufe  againft  it's  being  quafhed  :  And  they  cited  fome  loofe 
Scraps  of  Cafes,  relating  to  the  Subjecl ;  viz.  Comber b.  62.  and 
again  264.  both  Anonymous,  and  Hull's  Cafe  in  Cart  hew  14.  and 
likewife  2  Ld.  Raym.  1280.  Dalton  165.  (in  the  large  Folio  Edi- 
tion.) 3  Keble  540.  S.  C.  The  Corporation  of  Wickham  againft  the 
Mayor.  2  Bulfir.  354.  Sir  Antony  Earby's  Cafej  2  Infi.  703.  and 
Jeffrey's  Cafe,   5  Co.  67.  b. 

Mr.  Norton  and  Mr.  Field,  on  the  Other  Side,  argued  that  the 
Quit-Rents  and  Cafual  Profits  of  a  Manor  were  not  rateable  to  the 
Poors  Tax,  within  either  the  Words  or  Meaning  of  43  Eliz.  c.  2. 
no  more  than  Ground-Rents  are.  Quit-Rents  have  been  already  rated 
to  the  full,  in  the  Hands  of  the  refpective  Occupiers  :  So  that  this 
is  Rating  the  fame  thing  doubly.  And  the  Cafual  Profits  are  quite 
wicertain ;  and  can  never  be  confidered  as  that  Sort  of  Fund,  out 
of  which  the  Poor  of  a  Parifh  are  to  be  fupported. 

The  Court  took  fome  Days  to  confider  of  the  Point;  as  it  was 
a  very  general  and  extenfive  Queftion ;  but  not  from  any  great 
Doubt  that  they  had  about  it. 

On  Tuefday  13th  May  1760 — 

Lord  Mansfield  very  fhortly  declared  their  Opinion  "  That 

"  thefe  Quit-Rents  and  Cafual  Profits  of  the  Manor  are  not  rate- 

"  able  to  the  Poors  Tax."   Which,  he  faid,  was  fo  clear,  that  there 

was  no  Need  to  enter  into  Reafonings  about  it.     They  were  never 

2  rated 
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rated  before,  in  this  Parifh ;  and,  as  far  as  appears  to  Us,  the  Rating 
fuch  Quit-Rents  and  Cafual  Profits  has  never  been  at  all  attempted 
before  :  And  there  is  no  Colour  for  this  Attempt  now,  after  more 
than  a  Century  and  an  Half  fince  the  making  of  the  Ad  of  Parlia- 
ment upon  which  it  is  grounded. 

Rule  made  abfolute,  for  quafhing  the  Rate  and  the 
Order  of  Sessions  confirming  it. 


Rex  verf.  John  Spragg  and  Mary  Elizabetha  Spragg.   f'ffffi 

1760. 

THE  Defendants  {who  were  Father  and  Daughter)  had  been  v_  a„ti^0. 
convicted  of  a  Conspiracy,  upon  the  following  Indict-  (the firft  At- 
ment-That  John  Spragg  of  &c,  Mill-Wright,  and  Mary  Eliza-  g^E? 
betha  Spragg  of  &c,  Single-Woman,  being  Perfons  of  an  evil  Mind 
and  wicked  Difpofition,  and  devifing  and  intending  to  deprive  One 
Walter  Gilmore  of  his  good  Name  Credit  and  Reputation,  and  alfo 
to  fubject  the  faid  Walter  Gilmore,  without  any  juft  Caufe,  to  the 
Lofs  of  his  Life  and  Forfeiture  of  his  Goods  and  Chattels  Lands  and 
Tenements,  upon  the  31ft  Day  of  July  in  the  30th  Year  of  the 
Reign  of  our  Lord  George  the  Second  King  of  Great  Britain,  and  fo 
forth,  and  at  divers  other  Times  and  Days  thentofore,  at  New  Sa- 
rwn  in  the  County  of  Wilts,  and  at  divers  other  Places  within  the 
County  aforefaid,  wickedly  and  malicioujly  did  conspire  combine 
and  agree  among  themfelves,  to  indiol  and  caufe  to  be  indicted  the 
faid  Walter  Gilmore,  for  A  Crime  or  Offence  liable  by  the  Laws  of 
this  Kingdom  to  be  punifhed  capitally,  and  to  profecute  the  faid 
Walter  Gilmore  upon  fuch  Indictment.     And  the  Jurors  aforefaid, 
upon  their  Oath  aforefaid,  alfo  prefent,  That  the  faid  John  Spragg 
and  Mary  Elizabetha  Spragg,   according   to  the  Conspiracy 
Combination  and  Agreement  aforesaid  between  them  as  aforefaid 
beeore  had,  afterwards,  to  wit  on  the  faid  31ft  Day  of  July  in 
the  faid  30th  Year  of  the  Reign  of  our  faid  now  Lord  the  King,  at 
the  Seffion  of  Oyer  and  Terminer  of  our  faid  Lord  the  King  then 
holden  at  New  Sarum  aforefaid  in  and  for  the  faid  County  of  Wilts, 
before  the  Honourable  Sir  Richard  Adams  Knt.  One  of  the  Barons 
of  His  Majefty's  Court  of  Exchequer,  Edward  Willes  One  of  His 
faid  Majefty's  Serjeants  at  Law,  and  Others  their  Fellows,  Juftices 
of  our  faid  Lord  the  King  affignud  by  Letters  Patent  of  our  faid  Lord 
the  King  under  the  Great  Seal  of  Great  Britain  [prout  in  the  faid 
Letters  Patent  commiffioning  them  to  hear  and  determine,]  by  the 
Oath  of  [naming  the  Grand  Jury,]  good  and  lawful  Men  of  the 
County  aforefaid,  then  and  there  i'worn  and  charged  to  inquire  for 
our  faid  Lord  the  King  for  the  Body  of  the  faid  County,  falsely 
'wickedly  and  malicioujly,    and   without  any  reaionable  or  probable 
Caufe,  did  indicJ  and  caufe  to  be  indicted  the  aforefaid  Walter  Gil- 
PartIV.  Vol.11.  4S  more, 
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more,  by  the  Name  of  Walter  Gilmore  late  of  the  Burrough  and 
Town  of  Marlborough  in  the  County  of  Wits  Bookfeiier  and  Statio- 
.  ner,  for  that  he,  unlawfully  and  unjuftly  devifing  and  fraudulently 
intending  to  get  and  obtain  to  Himfelf  unjuft  Lucre,  and  to  defraud 
our  prefent  Sovereign  Lord  King  George  of  certain  Duties  granted  by 
certain  Statutes  lately  made  and  provided  and  payable  to  our  laid 
Lord  the  King,  and  to  diminifh  the  public  Revenue  in  this  Behalf, 
after  the  making  the  Statutes  in  fuch  Cafe  lately  made  and  provided, 
and  after  the  fecond  Day  of  Augufi  in  the  Year  of  our  Lord  1726, 
that  is  to  fay,  on  the  3d  Day  of  May  in  the  29th  Year  of  the  Reign 
of  our  Sovereign  Lord  George  the  Second  by  the  Grace  of  God  of 
Great  Britain  France  and  Ireland  King  Defender  of  the  Faith,  at 
the  Burrough  and, Town  aforefaid  in  the  County  aforefaid,  by  Force 
and  Arms,  unlawfully  knowingly  fraudulently  and  feloniously 
did  counterfeit  and  forge  a  Stamp  to  refemble  a  certain 
Stamp  which  had  before  been  there  duly  provided  made  and  pub- 
lifhed  in  Purfuance  of  the  Statutes  in  fuch  Cafe  made  and  provi- 
ded, and  which  was  then  and  there  ufed  in  Purfuance  of  the  faid 
Statutes,  to  ftamp  Vellum  Parchment  and  Paper  charged,  by  Vir- 
tue of  the  faid  Statutes  in  fuch  Cafe  made  and  provided,  with  the 
Payment  to  our  faid  now  Lord  the  King,  of  the  Duties  of  6d.  and 
6d.  thereby  then  and  there  to  defraud  our  now  faid  Lord  the  King 
of  the  Duties  of  bd.  and  6d.  granted  by  the  Statutes  in  that  Behalf 
lately  made  and  provided,  and  then  payable  to  our  faid  now  Lord 
the  King  •,  againft  the  Form  of  the  Statutes  in  fuch  Cafe  made  and 
provided,  and  againft  the  Peace  of  our  faid  now  Lord  the  King  his 
Crown  and  Dignity.  And  alfo — [laying,  by  another  Count,  the 
Counterfeiting  the  two  Stamps,  by  the  faid  Gtlmore,  another  Way :] 
And  alfo  that — [It  then  goes  on,  and  charges  that  they  indicted  Gil- 
more  with  knowingly  uttering  two  fuch  Counterfeit  Sixpenny 
Stamps.]  And  that  the  faid  Gilmore — [laying  the  uttering  them 
another  Way.]  And  that  the  faid  Gilmore — [Then  follow  other 
Counts  laid  by  them  againft  him,  for  counterfeiting  and  knowingly 
uttering  treble  Sixpenny  Stamps.] 

The  prefent  Defendants,  Spragg  and  his  Daughter,  were  convicted 
at  the  Affizes,  upon  this  Indictment  for  the  Confpiracy,  laid  in  the 
Manner  juft  mentioned.  However,  no  Judgment  was  there  given; 
but  it  was  adjourned,  at  the  fir  ft  and  alfo  at  the  fubfequent  Affizes, 
*'  quia  Curia  nondum  advifatur."  The  Record  of  this  Conviction 
*v. ante 930.  was  at  firft  removed,  without  their  Perfons :  For  which  Reafon, 
the  *  former  Motion  could  not  proceed.  * 

-f  v.ante^i.  But  this  Omiffion  was  afterwards  rectified  :  The  Record  was  now 
-f*  removed  by  Certiorari ;  and  the  Defendants  were  alfo  brought  up 
by  Habeas  Corpus.  Whereupon,  on  Saturday  26th  of  April  1760, 
Mr.  Serj.  Davy  moved  for  the  Opinion  of  this  Court;  or  (in  Ef- 
fect) in  Arrcjl  of  Judgment,  (the  Defendants  being  prefent  in  Court.) 
4  -    He 
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He  made  two  Objections :  Viz. 

(iff.)  It  is  not  alledged  in  the  Charge  itfelf  "  That  the  Defen- 
"  dants  confpired  falsely  to  indict  Gilmore  ;"  . 

(2dly.)  Nor  does  it  appear,  in  the  f aid  Charge,  of  what  parti- 
cular Crime  or  Offence  they  confpired  to  indidt  him.  'Tis  only 
charged  in  general,  "  That  they  did  wickedly  and  malicioufly 
"  (without  adding  falfely,)  confpire  to  indict  and  profecute  him  for 
"  a  Crime  or  Offence  liable  to  be  capitally  punifhed  by  the  Laws 
"  of  this  Kingdom." 

Both  thefe  Matters  are  effentially  neceffary ;  and  can  not  be  fup- 
plicd  by  any  thing  that  goes  before  or  comes  after. 

Firft  Point.  Conspirators  are  thofe  only  who  confederate  lftPoint- 
Themfelves  falsely  and  malicioufly  to  indict,  or  caufe  to  indidt. 
The  Statute  of  33  E.  1.  (intitled."  A  Definition  of  Confpirators." — ) 
defines  Confpirators  in  thefe  very  Terms.  1  Hawk.  P.  C.  189. 
2  Lift.  562.  Regifter  134.  a.  b.  135.  accordingly.  F.N.  B.  Title 
Writ  of  Conf piracy,  folio  114.  in  Old  Edit.  (260.  in  Hale's  Edit.) 
accordingly.  So,  RaflaTs  Entries  123  to  127.  Title  Con/piracy. 
So,  Co.  Entries  109.  Title  Con/piracy.  And  Pulton  232.  a.  233.  b. 
but  particularly  232.  b.  Title  Writ  of  Confpiracy.  So  likewife  it  is 
faid  by  Juftice  RiclMrdfon,  in  'Tailor  and  Towlin's  Cafe,  Godbolt  444. 
All  thefe  Authorities  prove  that  the  Words  "  falsely  and  mati- 
"  cioufy"  are  neceffary,  even  in  a  Count. 

Hale's  Hijl.  P.  C.  2d  Vol.  pa.  183.  fays  "  That  the  fame  Cer- 
<c  tainty  is  required  in  an  Indictment  for  Goods,  as  in  Trefpafs  for 
tc  Goods ;  And  that  Certainty  is  much  more  neceffary  in  an  IndicJ- 
"  ment  than  in  Trefpafs."  2  Hawk.  P.  C.  225.  c.  25.  §  59.  proves 
alfo  that  Indictments  muft  be  certain.  Weft's  Precedents  2d  Part, 
Title  Indiclments  and  Offences  pa.  102.  b.  §  97.  is  an  Indictment 
for  a  Confpiracy  falfely  &c.  to  indict. 

The  prefent  Indictment  is  only  "  That  they  wickedly  and  mali- 
"  cioujly  confpired  to  indidt  this  Man  :"  Which  may  be  true;  And 
*  yet  it  might  not  be  falsely.    It  muft  be  both  'malicious  and  falfe ; 
to  make  it  indictable  as  a  Confpiracy. 

The  Offence  confifts  in  the  unlawful  Agreement  to  indidt  falfely 
and  malicioufly :  And  fuch  an  unlawful  Agreement  "  malicioufly  to 
"  indidt  falsely,"  would  be  indidtable,  though  never  carried  into 
Execution.  But  Nothing  more  than  the  malicious  Agreement  "  to 
"  indicl  this  Man"  appears  in  the  Charge  itfelf  of  this  Indictment. 

Second 
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2d  Point.  Second  Point.     As  the  Charge  itfelf  is  only  general,  The  Setting 

forth  the  Indictment  verbatim,  afterwards,  can  not  help  this  Defect 
in  the  Charge. 

*  V.  24  E.  5.  There  are  two  Inftances  of  *  villainous  Judgment  being  awarded  : 
ac  '•V03!4**"  27  4flze>  pl-  59- J°-  H1-  ^  (by  Inqueft;)  46  y^fc?,  1 1.  fo.  307. 
Sfe'e^his  &  (by  Indictment.)  But  in  neither  of  them  does  it  appear  that 
villainous  the  Confpiracy  was  for  a  Capital  Offence:  It  is  only  faid  "  That 
i"laSrgentin     "  tney  were  attainted  °f  Confpiracy." 


3  b'ji-  Hi- 


Hawk.  P.  C.  Lib.  1.  c.  72.  §  9.  under  the  Title  Conspiracy,  fays 
"  That  he  who  is  convicted  at  the  Suit  of  the  King,  of  a  Con- 
l)  fpiracy  to  accufe  Another  of  a  Matter  which  may  touch  his  Life, 
"  (hall  have  the  villainous  Judgment,  which  is  given  by  the  Com- 
"  mon  Law  and  not  by  any  Statute."  And  the  villainous  Judg- 
ment is  certainly  the  proper  Judgment,  where  the  Confpiracy  is 
"  to  indict  for  a  Capital  Crime."  But  then  the  Capital  Offence 
fought  to  be  explicitly  fet  forth :  "  A  Crime  liable  to  be  punifli- 
"  ed  Capitally,  is  not  enough,  without  fpecifying  what  Capital 
Crime.  For  this  is  a  Matter  of  Law  :  And  therefore  the  Jury  are 
not  the  proper  Judges  of  this.  And  the  Want  of  this  Allegation, 
if  it  be  omitted  in  the  Charge  of  the  Confpiracy  itfelf,  can  not  be 
fupplied  by  any  Thing  that  precedes  or  comes  after. 

The  Conspiracy  itfelf  \s  the  Offence  indictable,  though  no  In- 
dictment be  drawn  up  or  found,  or  any  Thing  done  in  Purfuance 
of  fuch  Confpiracy.  And  if  there  was  no  fuch  Confpiracy,  then 
there  could  be  no  Indict  ment  according  to  it.  So  that  the  Charge 
itfelf  is  here  inefficient.  But  if  thefe  fubfequent  Words  could  be 
connected  with  it,  yet  at  moft,  it  is  a  Charge  by  way  of  Implica- 
tion only ;  not  a  clear  direct  pofitive  Charge. 

He  therefore  infifted  upon  thefe  two  Things : 

iff.  This  is  a  Charge  of  a  mere  Confpiracy  "  to  indict"  only ;  not 
of  a  Confpiracy  to  indict  falsely  :  And  if  it  be  not  good,  no  Judg- 
ment can  be  given  upon  this  inefficient  Indictment. 

2dly.  It  cannot  be  made  good  by  any  Implication,  if  not  por 
ptively  and  directly  alledged  at  firft.  2  Hawk.  P.  C.  pa.  227.  c.  2$-. 
§  60.  is  exprefs  to  this  Purport.  Hale  H.  P.  C.  2d  Vol.  k.  ,  183. 
4  Co.  44.  b.  Vaux's  Cafe,  (for  poifoning  Nicholas  Ridley.)  Staundford 
P.  C.  Lib.  2.  Title  Enditement,  c.  3  1.  pa.  96.  b.  is  exprefs  "  that  an 
"*'  Indictment  is  not  good,  which  muft  have  an  Argument  or  Implt- 
"  cation  to  make  it  good."  Certainty  in  Indictments  is  the  Subject's 
Security. 

3  The 
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The  Precedents  in  Tremaine  82  and  85.  are  not  fuch  Precedents 
as  that  any  Thing  can  be  collected  from  them. 

Mr.  Gould,  contra,  pro  Rege.     The  Term  "  Confpiracy"  is  always ,ft  Point- 
taken  in  mala  parte.     So  it  appears  by  the  Regifter. 

There  is  but  One  Count  in  this  Indiclment  ;  And  the  Whole  of  it 
muft  be  taken  together,  as  One  Charge  :  It  is  not  to  be  fepa- 
fated  and  divided,  One  part  of  it  from  another.  It  confifts  of  the 
Inducement,  the  Charge  itfelf,  and  the  recited  Indiclment,  (which 
is  fet  forth  verbatim.') 

This  is  an  Indiclment  at  Common  Law.  2  Inf.  562.  fays  "  The 
"  Statute  of  33  (or  as  he  fays  it  really  was,  the  21)  Ed.  1.  intitled 
"  A  Definition  of  Confpirators,  is  in  Affirmance  of  the  Common 
"  Law." 

In  6  Mod.  186.  Rex  et  Reghm  v.  Be/?,  per  Holt — "  A  Confpira- 
"  cv,  late  kqumdo"  or  a  Confederacy  to  charge  One  fa  If 7/(with- 
"  out  more)  is  a  Crime :  though  ic  be  not  an  Indiclment  for  a  for- 
"  med  Confpiracy,  ftriclly  fpeaking ;  which  requires  an  Infamous 
"    judgment  and  Lois  oiliberam  Legem." 

No  Villainous  Judgment  has  been  given,  fince  the  Time  of  E.  3. 

In  F.  N.  B.  fo.  253.  8vo.  Edit,  of  1704.  (and  alfo  of  1718.) 
The  Form  of  the  Writ  is  "  Oftenjur'  Quare  Confpiratione  inter  Eos 
"  praehabita,  profit'  A  de  Sec  tndiSlari,  et  ipfum  ea  occafione  capi 
"  &c,  falfo  et  malitiofe  procuraverunt;  ad  &c,  et  contra  &c  provis." 
So  that  there,  the  "  falfely  and  malicioi/Jly"  is  applied  to  the  Indicl- 
ment not  to  the  Conjpiring.  2  Lift.  562.  The  Cafe  of  Welbye  (for 
citing  in  the  Spiritual  Court,)  does  not  charge  the  Confpiracy  to  be 
falfe;  but  only  malicious. 

1  Hawk.  P.C.c.  72.  pa.  189  to  191,  fhews  that  if  there  be  a 
Con/piracy,  it  is  punifhable  in  an  exemplary  Manner.  Confpiracy  ex 
vi  Termini  only,  is  indiclable. 

Tremaine' s  Entries,  85.  Rex  v.  Freeman,  only  charges  "  That 
"  illicite  diabolice  nequiter  et  malitiofe  confpiraverunt  (to  charge 
"  with  an  Attempt  to  bugger,)  without  the  Word  falso."  It  is  *  V.  ants 
■not  ncccfary  to  apply  the  "  falfo  et  malitiofe"  to  the  Confpiring.  So 
that  the  *'  falfely  wickedly  and  malicioufiy"  does  here  come  in,  in 
its  proper  Place. 

Confequently,  here  is  ftifficient  Certainty.  It  appears,  and  is  found, 
"  That  they  did  wickedly  and  malicioufiy  confpire  falfely  to  indicl 
*'  this  Man."     And  this  is  an  Indiclment  at  Common  Law. 

Part  IV.  Vol.  11.  4T  3  Inft. 
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3,  Ha/I.  143.  in  making  the  lawful  Acquittal  of  the  Party  grieved, 
a  Requifite  to  conftitute  the  Guilt  of  the  Offender,  lays  down  a  Pro- 
portion, which  is  not  true.  And  this  appears  clearly  by  Hawk.  P.C. 
Lib.  1.  c.  72.  Pa.  189,  190.  and  is  confirmed  by  the  Poulters  Cafe 
in  9  Co.  56.  And  9  Rep.  56.  /;.  Les  Poulters  Cafe,  mentions  the  Com- 
miflion  ;  Which  does  not  fpeak  of  Confpiracies  executed,  but  only 
of"  Confpiracies"  in  general. 

kJ  Point.  As  to  tne  2^  Objection — It  is  an  Offence,  undoubtedly,  "  to  con- 

"  fpire  to  indict  a  Perfon,  falfely  and  malicioufiy,  of  some  Capital 
Crime,  m  general ;  And  then  according  to  fuch  Confpiracy,  af- 
terwards actually  to  indict  him,  falfely  and  maliciouily,  for  a  parti- 
cular Capital  Crime. 

The  Indictment  concludes  "  contra  form'  Statut' :"  And  there- 
fore the  Court  may  pronounce  the  Villainous  Judgment,  if  they  think 
proper. 

Mr.  Serj.  Davy,  in  Reply — There  is  a  Diftinction  between  a 
Writ  of  Confpiracy,  and  an  Indictment  for  a  Confpiracy.  In  an  Ac- 
tion, the  Damage  is  the  Gift  of  the  Adion  ;  And  therefore  the  Writ 
and  Declaration  muft  charge  "  That  he  was  indicted  and  fuftained 
ci  Damage  :"  But  that  is  not  necefiarv,  in  an  Inditfment ;  which  is 
an  Offence  againft  the  Public.  And  this  Diftinction  explains  Ld. 
■Coke's  Meaning  in  3  Intl.  143. 


It's  being  after  Verdiff  or  before  Verdict,  makes  no  Difference. 
Hale's  2  H.  P.C.  193.  is  exprefs  "That  a  defective  Indictment  is 
"  not  aided  by  Verdict.  For  an  Indictment  is  not  within  any  of  the 
'*'  Statutes  of  Jeofails :  None  of  them  extend  to  an  Indictment." 


It  is  not  denied  "  That  this  is  an  Indictment  for  a  mere  Confpiracy 
"  only;"  and  nothing  more:  And  there  is  no  Allegation  of  it,'s  be- 
ing a  falfe  One. 

Therefore  the  Indictment  is  bad  :  And  no  Judgment  can  be  given 
upon  it. 

Lord  Mansfield — We'll  think  of  it.     The  Argument  turns 


&" 


upon  it's  being  an  Indictment  for  a  Confpiracy  only. 

Mr.  Juft.  Denison — In  the  Cafe  of  Moor  v.  Kinnerfley,  It  was 
holden  "  that  an  Indictment  would  lie  for  a  Confpiracy  only." 

Curia  advisare  vult. 

N.B.  The  Defendants  (who  had  been  brought  into  Court  by 
Virtue  of  the  Habeas  Corpus,)  were  now  committed  to  the 
Marfhal,  while  the  Court  took  Time  to  confider. 

Oa 
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On  Wednefday  14th  May  1760, 

Lord  Mansfield  delivered  the  Opinion  of  the  Court. 

He  ftated  the  Cafe,  and  the  Objections :  (Which,  He  faid,  had 
been  very  ingenioufly  argued.) 

But,  That  they  All  agreed  that  in  Reality  there  was  no  Colour 
for  the  Objections. 

If  this  had  been  a  bare  unexecuted  Confpiracy,  which  had  never 
taken  Effect,  (as  that  in  Kinnerjley's  Cafe  was,)  the  Objections  might 
have  had  more  Weight  (though  He  gave  no  Opinion,  He  faid,  "wliat 
Degree  of  Weight  they  might  have  had  even  in  that  Cafe.) 

But  here  is  much  more  than  a  bare  Confpiracy  •without  EffeB. 
Here  is  an  Overt  Acl  laid,  as  I  may  call  it ;  And  it  is  found  "  That 
"  the  Defendants,  according  to  the  Confpiracy  Combination  ami 
"  Agreement  between  them  before  had,  actually  did,  falfely  wickedly 
"  and  m.iliciouily  and  without  any  reafonable  or  probable  Caufe, 
"  indicl  this  Man;"  And  the  very  Indiclmcnt  itfelf 'is  particularly 
fp&cijred  in  the  prefect  One. 

So  that  this  was  a  complete  formed  Confpiracy,  aclually  carried 
into  Execution.  *  "  Th%£\a 

was,   That 
though  Gil- 

We  are  All  very  clear,  that  there  is  no  Colour  for  the  Objections,  more  was  to- 
la the  prefent  Cafe ;  And  that  the  Rule  ought  to  be  difcharged.         ^f/^Z 

cf  Prcfecuthr ; 

Per  Cur.  The  Rule  to  fhew  Caufe  Why  the  Judgment  yet  he  had 
fhould  not  be  arretted,  was  discharged.    K.  po/l-toz^^j^l 

long  kept  in 
Prifon  upon 
fuch   Indift- 

Rex  verf.  Turkey-Company  ;  roent- 

Or  (rather  now)  SfftiT" 

Rex  verf.  March,   Deputy  Governor  of  the  Turkey- 
Company.     {V.  anteffHl-  .) 

THIS  Cafe,  (purfuant  to  what  had  been  before  fettled)  came  on 
m  the  Crown-Paper,   upon  the  Return  to  a   Mandamus 
which  had  iffued  fince  the  f  laft  Motion  :  Which  Mandamus  and  ¥/• antt 
Return  were  as  follow — 

The  Writ  was  directed  to  John  March,  Deputy  Governor  of  the 
Company  of  Merchants  of  London  trading  into  the  Levant  Seas,  com- 
monly called  the  Turkey-Company. 

4  h 
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It  recited  that  Whereas  fince  the  24th  Day  of  'June  1754,  that 
is  to  fay,  upon  the  13th  Day  of  November  now  laft  paft,  (and  the 
Writ  bore  Tefte  on  the  12th  February,  33  G.  2.)  Isaac  Rogers 
{being  then  a  Subject  of  this  Realm  of  Great  Britain,  and  alfo  One 
of  the  People  commonly  called  Quakers,)  defiring  Admiffion  into 
the  faid  Company,  did  in  due  Manner  make  and  fubfcribe  hxsfolemn 
Affirmation  and  Declaration  in  that  behalf  requifite,  before  William 
Alexander  Efq;  and  Sir  William  Stepbenfon  Knt.  two  of  His  Majefty's 
Juftices  affigned  to  keep  the  Peace  in  and  for  the  City  of  London, 
and  aifo  to  hear  and  determine  divers  Felonies  Trefpaftes  and  other 
Mifdemeanours  committed  within  the  faid  City  ;  And  Whereas  the 
faid  lfaac  Rogers,  after  the  making  the  faid  Affirmation  and  Decla- 
ration as  aforefaid,  offered  Himfelf  and  did  make  Requeft  to  him  the 
faid  John  March  to  be  admitted  into  the  faid  Company ;  and  did 
then  tender  to  Him,  for  fuch  his  Admiffion,  for  the  Ufe  of  the 
faid  Company,  the  Sum  of  20/.  and  at  the  fame  Time  did  alfo 
produce  to  Him  a  Certificate  under  the  Hands  and  Seals  of  the  faid 
William  Alexander  and  Sir  William  Stepbenfon,  the  Juftices  afore- 
faid Certifying  "  that  on  the  13th  Day  of  November  in  the  Year  of 
"  our  Lord  1759,  the  abovenamed  lfaac  Rogers  One  of  the  People 
"  called  Quakers,  appeared  before  them  (the  faid  Juftices,)  and 
"  had  to  Him  adminiftered,  by  them,  the  above  Aff  i  kmat  ion;" 
Yet  he  the  faid  ")ohn  March,  well  knowing  the  Premises,  but  not 
regarding  his  Duty  in  this  Behalf,  hath  abfolute'y  rejufed,  and  yet 
doth  refufe  to  admit  the  laid  lfaac  Rtgers  into  the  laid  C  ompany ;  hi 
Contempt  &ct  and  to  the  great  Damage  and  Grievance  of  the  faid 
lfaac  Rogers,  and  in  manifeft  Injury  of  his  Eltate  &c :  We  there- 
fore, being  willing  &c,  Do  Command  &c,  That  immediately  after 
the  Receipt  of  this  our  Writ,  You  admit  or  caufe  to  be  admitted  the 
faid  lfaac  Rogers  into  the  faid  Company  of  Merchants  trading  into  the 
Levant  Seas,  commonly  called  the  'Turkey'  Company ;  or  fhew  to 
Us  Caufe  to  the  Contrary  thereof:  Left  G?r.  And  how  &c.  Wit- 
iiefs  &c. 

The  Return — The  Anfwer  of  John  March,  Deputy  Governor 
of  the  Company  of  Merchants  of  England  trading 
into  the  Levant  Seas,  commonly  called  the  Tur- 
Xry-Company,  to  the  within  Writ. 

I  John  March,  Deputy  Governor  of  the  Company  of  Merchants 
of  England  trading  into  the  Levant  Seas,  commonly  called  The 
'Twr^j'-Company,  in  the  within  Writ  called  "  The  Deputy  Gover- 
■"  nor  of  the  Company  of  Merchants  of  London  trading  into  the 
"  Levant  Seas,  commonly  called  The  Turkey- Company,"  (to 
whom  the  faid  Writ  hath  been  delivered,)  Do  moft  humbly  Certify 
and  Return  to  &c ;  That  long  before  lfaac  Rogers,    in  the  faid 

within 
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within  Writ  named,  offered  himfelf  to  me  to  be  admitted  into  the 
laid  Company,  to  wit,  in  the  26th  Year  of  His  prefent  Majefty's 
Reign,  by  a  certain  A5l  of  Parliament ';  made  at  a  Seflion  of  Parlia- 
ment of  our  Lord  the  prefent  King  held  at  Weftminjier  iu  the 
County  of  Middlefex  on  the  1 1  th  Day  of  January  in  the  Year  of 
our  Lord  1753,  in  the  26th  Year  of  the  Reign  of  his  prefent 
Majefty,  intided  "  An  Act  for  enlarging  and  regulating  the  Trade 
"  into  the  Levant  Seas,"  It  was  and  is  (amongft  other  Things) 
enabled  "  That  from  and  after  the  24th  Day  of  June  1754,  a  cer- 
"  tain  Oath  (the  Form  of  which  is  fet  forth  in  the  faid  Ad)  in 
"  lieu  of  the  Oath  theretofore  taken  by  Perfons  upon  their  Admif- 
"  fions  to  their  Freedom  in  the  faid  Company,  Jhould  be  taken  by 
"  every  Perfon,  upon  his  AdmiJJion  to  his  Freedom,  either  before 
"  the  Governor  or  Deputy  Governor  of  the  faid  Company,  or  be- 
"  fore  two  of  His  Majefty's  Juftices  of  the  Peace  (who  were  and 
"  are  thereby  refpe&ively  impowered  and  required  to  adminifter 
"  the  faid  Oath :")  Which  Juftices  are  thereby  required  to  certify 
under  their  Hands  and  Seals,  "  That  the  faid  .Oath  was  taken 
"  before  them." 

And  I  do  further  humbly  certify  and  return  to  our  faid  prefent 
moft  ferene  Sovereign  Lord  the  King,  That  the  faid  Ifaac  Rogers, 
in  the  faid  Writ  named,  hath  not  taken,  but  hath  refused  to  take 
the  faid  Oath  by  the  faid  laft  mentioned  Act  of  Parliament  re- 
quired ;  either  before  the  Governor  or  Deputy  Governor  of  the  faid 
Company,  or  before  two  of  His  Majefty's  Juftices  of  the  Peace : 
And  therefore  I  cannot  admit  or  caufe  to  be  admitted  Him  the 
faid  Ifaac  Rogers  into  the  faid  Company  of  Merchants  trading  into 
the  Levant  Seas,  commonly  called  the  Tar&y-Company,  as  by  the 
faid  Writ  I  am  commanded. 

John  March,  Deputy  Governor. 

Mr.  Norton  argued,  (on  Wednefday  laft)  for  the  Mandamus. 

The  only  Queftion  is,  Whether  a  Quaker,  who  has  in  due 
Manner  made  and  fubferibed  his  solemn  Affirmation  and 
Declaration  to  the  EffecT:  of  the  Oath,  can  be  admitted  to 
the  Freedom  of  this  Company  without  actually  taking  the  Oath  ap- 
pointed by  the  A<3  of  26  G.  2.  <r.i8.  §  2.  enabling  every  Subject 
of  Great  Britain,  defiring  Admiffion  into  that  Company,  to  be  ad- 
mitted into  it,  upon  paying  or  tendering  20  /. 

He  argued  that  he  ought  to  be  admitted  to  this  Freedom.  The 
A<ft  of  22  G.  2.  c.  46.  §  36.  (£?  penult.)  pa.  945.  (for  allowing 
Quakers  to  make  Affirmation  in  Cafes  where  an  Oath  is  or  fhall 
be  required)  extends  to  all  Cafes  of  Oaths  of  all  Kinds,  required 
by  any  Aci  of  Parliament  to  be  taken  by  Quakers :  And  the  three 
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'$  uh\  Exceptions  in  the  *  Provifo,  excluding  them  from  "  being  thereby 
"tc  qualified  or  permitted  to  give  Evidence  in  any  Criminal  Cafes, 
*'  or  to  ferve  on  Juries,  or  to  bear  any  Office  or  Place  of  Profit  in 
"  the  Government"  ftill  more  ftrongly  fhew  the  Senfe  of  the  Legi- 
flature.  And  this  Cafe  is  not  within  any  of  thefe  3  Exceptions :  It 
is  only  a  Claim  of  an  Admiffion  into  a  trading  Corporation  j  not  of 
any  Emoluments  from  the  public  Offices  of  Government. 

But  this  Queftion  has  been  already  determined  in  the  Cafe  of  Rex 
V.  Morris,  P.  10  W.  3.  B.  R.  in  1  Ld.  Raym.  337.  upon  a  Manda- 
mus to  admit  Morris  (who  was  a  Quaker)  to  his  Freedom  of  the  City 
of  Lincoln ;  He  having  ferved  an  Apprenticeship  there,  for  7  Years. 
Carthew  448.  S.  C.  Rex  v.  Maurice,  Mayor  of  Lincoln.  5  Mod. 
402.  S.  C.  Rex  v.  Mayor  of  Lincoln — It  was  holden  "  That  the  Qua- 
"  ker  might  take  the  folemn  Affirmation  (by  the  Act  of  7,  8  W.  3. 
"  c.  34.)  in/lead  of  the  Oath,  And  that  fuch  Freedom  was  not  a 
"  Place  of  Profit  in  the  Government  within  the  Meaning  of  the  Ex- 
"  ception  in  that  Ad." 

Lord  Mansfield — This  Cafe  explains  the  Provifo  in  this  Act 
of  22  G.  2.  and  the  Declaration  "  That  it  was  made  to  explain 
"  a  Doubt,  Whether  the  Solemn  Affirmation  prefcribed  by 
"  8  G.  1.  could  be  allowed  and  taken  inftead  of  an  Oath,  in 
"  any  Cafe  wherein  by  any  Act  or  A<fts  of  Parliament  an  Oath 
"  is  required  ;  unlefs  the  laid  Affirmation  or  Declaration  be  by 
"  fuch  Act  or  Acts  of  Parliament  particularly  and  expreffly  di- 
"  reeled  to  be  allowed  and  taken  inftead  of  fuch  Oath." 

Mr.  Harvey,  for  the  Tz/r&y-Company,  argued  (ift)  That  this 
Cafe  was  not  within  the  Purview  of  the  AB  :  (2dly.)  That  if  it  is, 
yet  it  is  within  the  Meaning  of  the  Exception. 

Firft — The  Act  did  not  mean  to  give  Quakers  any  Privilege  of 
Affirming  inftead  of  Swearing,  where  they  were  under  no  Penalty  or 
Forfeiture,  or  had  fome  antecedent  Right  vefted  in  them. 

The  Act  of  13,  14  C.  2„  c.  1.  was  highly  penal  upon  Quakers. 
1  W.  &  M.  c.  18.  §  13.  (the  Act  of  Toleration)  gave  them  fome 
Indigencies.  7,  8  IV.  3.  c.  34.  permits  the  folemn  Affirmation  or 
Declaration,  inftead  of  an  Oath,  under  the  3  Exceptions  which  have 
been  mentioned.  8  G.  1.  c.  6.  (which  is  the  Act  recited  in  this 
Act  of  22  G.  2.  c.  46.)  alters  the  Form  of  the  folemn  Affirmation  or 
Declaration. 

The  enacling  Part  of  the  Act  of  22  G.  2.  c.  46.  §  36,  37.  (a 
Hotchpot  Act,)  does  indeed  extend  the  folemn  Affirmation  or  De- 
claration to  all  Cafes  wherein,  by  any  Act  or  Acts  of  Parliament 

then 
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then  in  Force  or  thereafter  to  be  made,  an  Oath  is  allowed  or  requi- 
red ;  although  no  particular  or  exprefs  Provifion  be  therein  made  for 
it.  But  this  Aft  itfelf,  in  it's  Purview,  is  a  good  deal  confined,  and 
extends  only  to  their  giving  Tejlimony  :  The  Words  are — "  By  reafon 
"  of  which  Doubt,  the  "Tejlimony  of  the  faid  People  called  Quakers 
**  is  frequently  refufed,  whereby  the  faid  People,  and  Others  re- 
"  quiring  their  Evidence,  are  fubjefted  to  great  Inconveniences; 
"  Therefore  &c  be  it  enacted  &c." 

Secondly — They  are  within  the  third  Exception  contained  in  the 
Provifo  of  this  Aft  of  22  G.  2.  §  36.  For  it  is  a  Place  of  Profit. 

In  the  Cafe  cited,  it  was  an  Office  in  a  Corporation,  without 
Profit. 

This  is  not  a  Place  under  the  Crown,  or  under  the  Government : 
But  it  is  *  in  the  Government,  (which  is  the  Expreffion  ufed  in  *  r-  *  37- 
the  *  Aft;)  as  Corporations  for  managing  Trade,  are  Part  of  the 
Government.  And  the  very  Principles  of  the  Quakers  are  prejudi- 
cial to  trading  Corporations  carrying  on  great  Trade  in  foreign  Coun- 
tries ;  as  their  Rights  often  require  to  be  fupported  by  Force,  as 
well  as  (in  the  prefent  Cafe)  with  Pomp  and  Shew  (by  their  Am- 
baflador  at  the  Port.) 

This  Cafe  may  be  diftinguifhed  from  the  cited  Cafe  of  Rex  v. 
Morris :  For  that  was  a  Right  to  the  Freedom  of  a  particular  Place, 
acquired  by  ferving  an  Apprenticeship  there ;  And  it  appears  from 
5  Mod.  403.  that  the  Man  had  there  an  antecedent  vefted  Right ;  viz. 
by  having  ferved  fuch  Apprenticemip ;  Whereas  here  is  no  antece- 
dent vefted  Right ;  but  only  a  general  Claim,  common  to  all  other 
Subjefts. 

Mr.  Norton  in  Reply — The  Afts  relating  to  Quakers  do  All  of 
them  give  Privileges  and  Indigencies  to  the  Species  of  DifTenters, 
called  Quakers :  So,  particularly,  it  appears  from  the  Preamble 
to  H  G.  2.  c.  6.  which  fpeaks  of  them  with  high  Regard  and  Com- 
mendation. 

The  Cafe  cited  fhews  that  there  was  a  Profit  to  the  Freeman ; 
(viz.  a  Vote  for  Members  of  Parliament,  and  alfo  Pafture  in  a  Com- 
mon ;)  And  that  they  had  a  Government  in  their  Corporation : 
Whereas  this  is  a  mere  trading  Company. 

Here  is  juft  as  much  an  antecedent  Right,  as  there  was  in  that 
Cafe.     Our  Claim  is  founded  upon  fuch  a  Right. 

Therefore  He  prayed  a  peremptory  Mandamus,  commanding  the 
Company  to  admit  him. 

4  Lord 
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Lord  Mansfield  faid  He  could  not  even  ftart  a  Doubt;  the 
Point  was  fo  clear. 

This  can  never  be  Confidered  as  a  Place  of  Profit  in  the  Govern- 
ment. And  the  Cafe  cited  is  ftronger  than  this ;  There  was  a 
Right  to  vote  in  Elections  to  Parliament,  as  well  as  a  Right  to  have 
Common  of  Pajlure. 

However,  As  Mr.  Juft.  Denison  chofe  to  read  the  Ad  of  Par- 
liament at  more  Leifure,  before  He  gave  a  pofitive  and  dired  Opi- 
nion upon  the  Queftion ; 

The  Court  therefore  took  a  few  Days  to  confider  of  it.    And 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

He  faid,  It  was  not  poflible  to  find  any  Colour  of  Doubt.  It 
*  v.  7,  8  W.  was  very  clear,  He  faid,  on  the  Ad  of  King  William :  *  And  the 
3-  c-  34-       Cafe  of  the  Mayor  of  Lincoln  is  a  Determination  in  Point. 

The  Preamble  of  the  36th  Sedion  of  22  G.  2.  c.  46.  recites,  as  the 
Reafon  of  the  enading  Part,  That  a  Doubt  had  arifen  "  Whether 
"  the  folemn  Affirmation  of  Quakers,  prefcribed  by  8  G.  1.  could 
"  be  allowed  in  any  Cafe  where  an  Act  of  Parliament  had  required 
an  Oath  ;  Unlefs  the  Affirmation  be  by  fuch  Act  particularly 
and  exprejjly  directed  to  be  allowed  and  taken  inftead  of  fuch 
Oath :"  For  Removing  which  Doubt,  it  enads  that  *«  in  all 
fuch  Cafes,  upon  Ads  of  Parliament  then  in  Force,  or  thereafter 
to  be  made,  which  dired  or  require  an  Oath,  it  jhall  be  allowed, 
although  no  particular  or  exprefs  Provision  be  made  for  that  Pur- 
pofe  in  fuch  Ad  or  Ads." 


<c 


As  to  its  being  K  an  Office  or  Place  of  Profit  in  the  Govern- 
"  ment." — It  is  impoffible  to  fupport  that  Notion  :  For  it  can 
never  be  confidered  in  that  Light,  moft  certainly.  Even  the  Re- 
mittances of  public  Money  for  the  Ufe  and  Account  of  the  Govern- 
ment, if  given  by  the  Miniftry  to  Quakers,  may  be  very  profitable 
Appointments  to  the  Remitters :  But  yet,  they  are  no  Places  or 
Offices  in  the  Government. 

This  Man's  Claim  is  nothing  more  than  to  be  admitted  into  a 
Company  of  Merchants  trading  to  a  particular  Part  of  the 
World.  And  furely,  there  can  be  no  Pretence  to  call  this  a.  Place 
or  Office  of  Profit  in  the  Government, 

3 
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Therefore  this  Return  mufl  be  quafhed  ;  And  there  mufl  be  a 
peremptory  Mandamus. 

Rule  accordingly;  viz.  That  the  Return  be  quafhed,  for 
the  Infufficiency  thereof;  and  that  a  peremptory  Man- 
damus do  iffue. 


Mofes  verf.  Macferlan.  Mmi<,3  i9ti» 

May  1760. 

IORD  Mansfield  delivered  the  Refolution  of  the  Court  in 
j  this  Cafe ;  which  ftood  for  their  Opinion,  "  Whether  the 
"  Plaintiff  could  recover  againfl  the  Defendant,  in  the  prefent  Form 
"  of  Action  ;  (an  Adlion  upon  the  Cafe  for  Money  had  and  received 
"  to  the  Plaintiff's  Ufe-,)  Or  whether  He  fhould  be  obliged  to  bring 
"  a  Special  Atlion  upon  the  Contrail  and  Agreement  between  them." 

It  was  an  Action  upon  the  Cafe,  brought  in  this  Court,  by  the 
now  Plaintiff,  Mofes,  againfl  the  now  Defendant,  Macferlan,  (here- 
tofore Plaintiff  in  the  Court  of  Confcience,  againfl  the  fame  Mofes 
now  Plaintiff  here,)  for  Money  had  and  received  to  the  Ufe  of  Mofes 
the  now  Plaintiff  in  this  Court. 

The  Cafe,  as  it  came  out  upon  Evidence  and  without  Difpute,  at 
Ni/i  Prius  before  Lord  Mansfield  at  Guild-hall,  was  as  follows. 

It  was  clearly  proved,  That  the  now  Plaintiff,  Mofes,  had  indor- 
fed  to  the  now  Defendant  Macferlan,  four  feveral  Promiffory  Notes 
made  to  Mofes  Himfelf  by  One  Chapman  Jacob,  for  305.  each,  for 
Value  received,  bearing  Date  7th  November  1758 :  And  that  this 
was  done,  in  Order  to  enable  the  now  Defendant  Macferlan  to  re- 
cover the  Money  in  his  Otvn  Name,  againfl  Chapman  Jacob.  But  pre- 
vious to  the  now  Plaintiff's  indoriing  thefe  Notes,  Macferlan  aflured 
Him  "  that  fuch  his  Indorfement  mould  be  of  no  Prejudice  to  Him :" 
And  there  was  an  Agreement  figned  by  Macferlan,  where- 
by he  (amongft  other  Things)  exprrjjly  agreed  "  That  Mofes  fhould 
"  not  be  liable  to  the  Payment  of  the  Money  or  any  Part  of  it ;  and 
"  that  He  fhould  not  be  prejudiced,  or  be  put  to  any  Co/Is,  or  any  icav 
"  fuffer,  by  reafon  of  fuch  his  Indorfement."  Notwithstand- 
ing which  exprefs  Condition  and  Agreement,  and  contrary  thereto, 
the  prefent  Defendant  Macferlan  fummoned  the  prefent  Plaintiff  iV/o- 
fs  into  the  Court  of  Confcicnce,  upon  each  of  thefe  4  Notes,  as  the 
lndorfer  thereof  reflectively,  by  4  feparate  Summonfes.  Where- 
upon Mofes,  (by  One  Smith  who  attended  the  Court  of  Confcicnce 
at  their  fecond  Court,  as  Solicitor  for  him  and  on  his  behalf,)  ten- 
dered the  faid  Indemnity  to  the  Court  of  Confidence,  upon  the  fir  ft  of 
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the  faid  four  Caufes ;  and  offered  to  give  Evidence  of  it  and  of  the  [aid 
Agreement^  by  Way  of  Defence  for  Mofes  in  that  Court.  But  the 
Court  of  Confcience  rejeSted  this  Defence,  and  refufed  to  receive  any 
Evidence  in  Proof  of  this  Agreement  of 'Indemnity ,  thinking  that  thev 
had  no  Power  to  judge  of  it;  and  gave  Judgment  againft  Mofes,  upon 
the  mere  foot  of  his  Indorfement,  (which  He  Himfelf  did  not  at  all 
difpute,)  without  hearing  his  Witnefles  about  the  Agreement  "  that 
"  he  fhould  not  be  liable*:"  For  the  Commiflioners  held  this  Agree- 
ment to  be  no  fufhxient  Bar  to  the  Suit  in  their  Court ;  and  confe- 
quently  decreed  for  the  Plaintiff  in  that  Court,  upon  the  undifputed 
Indorfement  made  by  Mofes.  This  Decree  was  actually  pronounced, 
in  onlv  One  of  the  4  Caufes  there  depending  :  But  Mofes'1  %  Agent, 
(finding  the  Opinion  of  the  Commiflioners  to  be  as  above  mention- 
ed,) paid  the  Money  into  that  Court,  upon  all  the  four  Notes ;  and 
it  was  taken  out  of  Court  by  the  now  Defendant  Macferlan,  (the  then 
Plaintiff,  in  that  Court,)  by  Order  of  the  Commiflioners. 

All  this  Matter  appearing  upon  Evidence  before  Lord  Mansfield  at 
Nift  frius  at  Guildhall,  there  was  no  Doubt  but  that,  upon  the 
Merits,  the  Plaintiff  was  intitled  to  the  Money :  And  according- 
ly, a  Verdict  was  there  found  for  Mofes,  the  Plaintiff  in  this  Court, 
for  61.  (the  whole  Sum  paid  into  the  Court  of  Confcience  ;)  but  fub- 
^ect  to  the  Opinion  of  the  Court,  upon  this  Queftion,  "  Whether 
"  the  Money  could  be  recovered  in  the  present  Form  ofAcJion, 
"  Or  whether  it  mufl  be  recovered  by  an  Aclion  brought  upon  the 
"  Special  Agreement  only." 

On  Saturday  the  26th  of  April  laft, — 

Mr.  Morion,  on  behalf  of  the  Defendant  Macferlan,  moved  to 
fet  afide  this  Verdict  found  for  the  Plaintiff;  and  to  have  Leave  to 
enter  up  Judgment  againjl  the  Plaintiff,  as  for  a  Non-Suit. 

And  in  Order  to  fhew  that  the  Action  was  not  maintainable  in  it's 
prefent  Form,  He  laid  down  a  Pofition  "  That  Indebitatus  Aff'umpfit 
<c  will  not  lie,  but  where  Debt  will  lie."  It  lies  not  upon  a  Wager  ; 
nor  upon  a  mutual  Affumpfit ;  nor  againft  the  Acceptor  of  a  Bill  of 
Exchange ;  Neither  will  it  lie  for  Money  ivon  at  Play :  For  it  will 
never  lie,  but  where  Debt  will  lie  ;  And  can  never  be,  upon  mutual 
Promifes.  1  Salk.  23.  Hard's  Cafe;  and  6  Mod.  128.  Smith  v. 
Aicry,  are  expreffly  fo,  in  Terms. 

And,  to  maintain  Debt,  there  muff,  be  either  an  expref,  Contract 
broken  ;  or  an  implied  Contract  broken.     But  there  is  no  Contract, 
either  exprefs  or  implied,  "  That  Mofes  would  have  this  Caufe  of 
<c  Action  againft  Macferlan:"  Chapman  Jacob  was  only  to  pay  Mo- 
fes the  Money  when  it  fhould  be  recovered  by  Macferlan.     An  In- 
dorfement 


Eafter  Term  33  Geo.  2.  1007 


dorfement  of  a  Promiffory  Note  is  a  juft  Caufe  of  Aclion  :  And 
Macferlan  recovered  this  Money,  of  Mofes  the  Indorfer,  by  Judg- 
ment of  a  Court  of  Juftice. 

But  this  A&ion,  M  for  Money  had  and  received  to  his  Ufe,"  is  not 
the  proper  Way  of  fetting  right  the  Judgment  of  a  Court  ofjujlice. 

This  Agreement  could  not  repel  the  A&ion  before  the  Court  of 
Confcience :  It  was  only  the  Subject  of  an  Action  to  be  brought  upon 
itfelf.  This  appears  from  the  Cafe  of  Bejkn  v.  Robin/on,  in  Cro. 
Jac.  218  :  Where  Bejlon  was  in  Execution  upon  a  Statute  Merchant 
at  the  Suit  of  Robinfon ;  and  brought  an  Audita  Querela,  and  produ- 
ced Articles  between  Him  and  Robinfon,  as  a  Difcharge :  Which 
was  holden  not  good,  to  difcharge  him  of  the  Execution  ;  But  that 
his  Remedy  was  to  have  an  Aclion  of  Covenant  upon  them.  So  in 
1  Buljlr.  152.  Anon" :  By  Williams  and  the  Reft  of  the  Judges,  "  If 
"  the  Party  be  taken  and  imprifoned  upon  a  Judgment  Execution, 
"  where  he  has  paid  the  Money,  He  fhall  not  have  a  Superfedeas 
"  quia  erronicc,  nor  no  Remedy,  but  only  an  Audita  Querela  :  And 
"  upon  Promife  of  Enlargement,  and  not  performing  it,  an  Action 
"  on  the  Cafe  only  lieth  for  this ,  and  no  other  Remedy." 

Mr.  Norton  contra  for  the  Plaintiff. 

We  have  not  mifconceived  our  Action  :  We  were  not  confined  to 
bring  an  Action  upon  the  Special  Agreement;  but  were  at  Liberty 
to  bring  this  Action,  "  for  Money  had  and  received  to  our  Ufe,"  to 
recover  this  Money  unfairly  received  by  the  Defendant. 

I  do  not  agree  to  the  Pofition,  "  That  Affumpfit  will  ?iot  lie,  but 
**  where  Debt  will  lie." 

In  the  Cafe  of  Afi 'ley  v.  Reynolds,  *  This  Principle  was  fettled,  viz.  *  M-  5G-  2- 
"  That  wherever  a  Perfon  has  wrongfully  paid  Money,  He  may  have  s'lra   e  Q|2.  \ 
"  it  back  again,  by  this  Aolion  for  Money  had  and  received  to  his 
*c  Ufe."     And  yet  in  that  very  Cafe,   there  was  another  Remedy. 
And  there  was  the  Confent  of  the  Payer  too. 

So  I  ike  wife,  for  Money  paid  on  a  Contradl  which  is  never  per- 
formed. 

So,  on  a  Wager  (on  a  Horfe-Race,)  againft  the  Stake-holder, 
after  the  Thing  is  completed  and  over. 

And  no  Inconvenience  can  arife :  Every  Thing  is  done  and 
finifhed,  in  the  prefent  Cafe  ;  And  no  Writ  of  Error  lies  to  the 
Court  of  Confcience  ;  nor  can  it's  Judgments  be  over-haled. 

The 
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The  Court,  having  heard  the  Counfel  on  both  Sides,    took 
Time  to  advife. 

Lord  Mansfield  now  delivered  their  unanimous  Opinion,  in 
Favour  of  the  prefent  Action. 

There  was  no  Doubt  at  the  Trial,  but  that  upon  the  Merits  the 
Plaintiff  was  intitled  to  the  Money  :  And  the  Jury  accordingly 
found  a  Verdict  for  the  6  /.  fubject  to  the  Opinion  of  the  Court 
upon  this  Queftion,  "  Whether  the  Money  might  be  recovered  by 
"  this  Form  of  Action,"  or  "  by  an  Aclion  upon  the  Jpecial  Agree' 
V  ment  only." 

Many  other  Objections,  befides  that  which  arofe  at  the  Trial,  have 
Jince  been  made  to  the  Propriety  of  this  Action  in  the  prefent  Cafe. 

iftObjeaion.  The  i  ft  Objection  is,  "  That  an  Action  of  Debt  would  not  lie 
"  here  ;  and  no  Ajfumpfit  will  lie,  where  an  Acf  ion  of  Debt  may 
"  not  be  brought :"  Some  Sayings  at  Niji  prius,  reported  by  Note- 
Takers  who  did  not  underftand  the  Force  of  what  was  faid,  are 
quoted  in  Support  of  that  Proportion.  But  there  is  no  Foundation 
for  it. 

Anfwer.  It  is  much  more  plaufible  to  fay,  "  That  where  Debt  lies,  an  Ac- 

"  tion  upon  the  Cafe  ought  not  to  be  brought."     And  that  was  the 

*  4  Co.  92.  the  Point  relied  upon  in  *  S/adc's  Cafe:  But  the  Rule  then  fettled  and 
followed  ever  fince  is,  "  That  an  Action  of  Ajfumpfit  will  lie  in 
u  many  Cafes  where  Debt  lies,  and  in  many  where  it  does  not  lie." 

A  main  Inducement,  originally,  for  encouraging  Actions  of  Af- 
fumpp.t  was,  "  To  take  away  the  IVager  of  Law  :"  And  that  might 
give  Rife  to  loofe  Expreilions,  as  if  the  Action  was  confined  to  Cafes 
only  where  that  Reafon  held. 

2d  Objection. — "  That  no  Affumpftt  lies,  except  upon  an  exprefs 
"  or  implied  Contract:  But  here  it  is  impoffible  to  prefume  any 
*'  Contrail  to  refund  Money,  which  the  Defendant  recovered  by  an 
"  adverfe  Suit." 

Anfwer.    If  the  Defendant  be  under  an  Obligation,    from  the 

Ties  of  natural  Jn/lice,  to  refund;  the  Law  implies  a  Debt,  and 

■gives  this  Aclion,  founded  in  the  Equity  of  the  Plaintiff's  Cafe,  as 

it  were  upon  a  Contrast  ("  quaji  ex  contractu,"  as  the  Roman  Law 

cxpreffes  it.) 
I 

This  Species  of  A  Jump/it,  ("  for  Money  had  and  received  to  the 

"  Plaintiff's  Ufe,")  lies  in  numberlefs  Inftances,  for  Money  the 

1  Deren- 
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Defendant  has  received  from  a  third  Perfon  ;  which  he  claims  Title 
to,  in  Oppofition  to  the  Plaintiff's  Right ;  and  which  he  had,  by 
Law,  Authority  to  receive  from  fuch  third  Perfon. 

3d  Objection.  Where  Money  has  been  recovered  by  the  Judg- 
ment of  a  Court  having  competent  JurifdiSiiui,  the  Matter  can 
never  be  brought  over  again  by  a  new  Action. 

Anfwer.  It  is  mod  clear,  "  that  the  Merits  of  a  Judgment  can 
"  never  be  over-haled  by  an  original  Suit,  either  at  Law  or  in 
"  Equity."  Till  the  Judgment  is  fet  afide,  or  reverfed,  it  is  con- 
c/ifve,  as  to  the  fubjeel  Matter  of  it,  to  all  Intents  and  Purpofes. 

But  the  Ground  of  this  Action  is  consistent  witli  the  Judg- 
ment of  the  Court  of  Confcience  :  It  admits  the  Commifiioners  did 
right.  They  decreed  upon  the  Indorfment  of  the  Notes  by  the  Plain- 
tiff": Which  Indorfment  is  not  now  difputed.  The  Ground  upon 
which  this  Action  proceeds,  was  no  Defence  againft  that  Sentence. 

It  is  enough  for  Us,  that  the  Commifiioners  adjudged  "  They 
"  had  no  Cognifance  of  fuch  Collateral  Matter."  We  can  not  cor- 
rect an  Error  in  their  Proceedings ;  and  ought  to  ibppofe  what  is 
done  by  a  final  Jurifdiclion,  to  be  right.  But  We  think,  "  the 
"  Commifiioners  did  right,  in  refujing  to  go  into  fuch  Collateral 
"  Matter."  Ofherwife,  by  Way  of  Defence  againft  a  Promiflbry 
Note  for  30J.  they  might  go  into  Agreements  and  Tran  factions  of  a 
great  Value  :  And  if  they  decreed  Payment  of  the  Note,  their 
Judgment  might  indireSily  conclude  the  Balance  of  a  large  Account. 

The  Ground  of  this  Action  is  not,  ct  that  the  Judgment  was 
"  wrong ;"  but,  "  that,  (for  a  Reafon  which  the  now  Plaintiff 
"  could  not  avail  himfelf  of  againft  that  Judgment,)  the  Defen- 
"  dant  ought  not  in  Juftice  to  keep  the  Money."  And  at  Guild- 
hall, I  declared  very  particularly,  "  that  the  Merits  of  a  Queftion. 
"  determined  by  the  Commifiioners,  where  they  had  Jurifdiction, 
"  never  could  be  brought  over  again,  in  any  Shape  whatsoever."- 

Money  may  be  recovered  by  a  right  and  legal  Judgment ;  and  yet 
the  Iniquity  of  keeping  that  Money  may  be  manifeft,  upon  Grounds 
which  could  not  be  ufed  by  Way  of  Dejence  againft  the  Judgment. 

Suppofe  an  Indorfee  of  a  Promiffory  Note,  having  received  Pay- 
ment from  the  Drawer  (or  Maker)  of  it,  fues  and  recovers  the  fame 
Money  from  the  Indorfor  who  knew  nothing  of  fuch  Payment. 

Suppofe  a  Man  recovers  upon  a  Policy  for  a  Ship  prefumed  to  be 

ilofty  which  afterwards  comes  Home  j — Or  upon  the  Life  of  a  Man 

Part  IV.  Vol.  II.  4Y  pre- 
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pre  fumed  to  be  dead,  who  afterwards  appears ; — Or  upon  a  Repre- 
ientation  of  a  Rifque  deemed  to  be  fair,  which  conies  out  afterwards 
to  be  groiHy  fraudulent. 

But  there  is  no  Occafion  to  go  further  :  For  the  Admiffion  "  that, 
"  unqurflioiably,  an  AcTion  might  be  brought  upon  the  Agreement ,"  is 
a  decifive  Aniwer  to  any  Objection  from  the  "Judgment.  For  it  is 
the  fame  Thing,  as  to  the  Force  and  Validity  of  the  Judgment,  and 
it  is  jufl  equally  affected  by  the  Action,  Whether  the  Plaintiff  brings 
it  upon  the  Equity  of  his  Cafe  arifing  out  of  the  Agreement,  that  the 
Defendant  may  refund  the  Money  he  received  ;  Or,  upon  the  Agree- 
ment ilfelfy  that,  be/ides  refunding  the  Money,  he  may  pay  the  Co/Is 
and  Expences  the  Plaintiff  was  put  to. 

This  brings  the  Whole  to  the  Queftion  faved  at  Nifi  prim,  viz. 
"  Whether  the  Plaintiff  may  elect  to  fue  by  this  Form  of  Action, 
"  for  the  Money  only ;  or  muft  be  turned  round,  to  bring  an  Ac- 
"  tion  upon  the  Agreement." 

* 

One  great  Benefit,  which  arifes  to  Suitors  from  the  Nature  of  this 
Action,  is,  that  the  Plaintiff  needs  not  Jlate  the  Special  Circumjlances 
from  which  he  concludes  "  that,  ex  aequo  &  bono,  the  Money  re- 
"  ceived  by  the  Defendant,  ought  to  be  deemed  as  belonging  to 
"  him :"  He  may  declare  generally,  "  that  the  Money  was  received 
"  to  his  Ulej"  and  make  out  his  Cafe,  at  the  Trial. 

This  is  equally  beneficial  to  the  Defendant.  It  is  the  moft  fa- 
vourable Way  in  which  he  can  be  fued  :  He  can  be  liable  no  fur- 
ther than  the  Money  he  has  received  ;  and  againft  that,  may  go  into 
every  equitable  Defence,  upon  the  General  Iffue  ;  He  may  claim 
every  equitable  Allowance ;  He  may  prove  a  Releafe  without  plead- 
ing it ;  In  fliort,  He  may  defend  himfelf  by  every  Thing  which 
(hews  that  the  Plaintiff,  ex  cequo  &  bono,  is  not  intitled  to  the  Whole 
of  his  Demand,  or  to  any  Part  of  it. 

If  the  Plaintiff  elects  to  proceed  in  this  favourable  Way,  it  is  a 
Bar  to  his  bringing  another  Action  upon  the  Agreement ;  though  he 
might  recover  more  upon  the  Agreement,  than  he  can  by  this 
Form  of  Action.  And  therefore,  if  the  Queftion  was  open  to  be 
argued  upon  Principles  at  large,  there  feems  to  be  no  Reafon  or 
Utility  in  confining  the  Plaintiff  to  an  Action  upon  the  fpecial  Agree- 
ment only. 

But  the  Point  has  been  long  fettled;  and  there  have  been  many 
Precedents  :  I  will  mention  to  You  One  only;  which  was  very  fo- 
lemnly  confidered.  It  was  the  Cafe  of  Dutch  v.  Warren,  M.  7  G. 
1 .  C.  B.  An  Action  upon  the  Cafe,  for  Money  had  and  received  to 
the  Plaintiff's  Ufa. 

1  The 
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The  Cafe  was  as  follows — Upon  the  18th  of  Augufi  1720,  on 
Payment  of  262/.  \os.  by  the  Plaintiff  to  the  Defendant,  the  De- 
fendant agreed  to  transfer  him  5  Shares  in  the  Welch  Copper  Mines, 
at  the  Opening  of  the  Books ;  And  for  Security  of  his  fo  doing,  gave 
him  this  Note — "  1 8th  of  Augufi  1720.  I  do  hereby  acknowledge 
"  to  have  received  of  Philip  Dutch,  262  /.  ioi.  as  a  Confideration 
"  for  the  Purchafe  of  5  Shares ;  which  I  do  hereby  promife  to  tranf- 
"  fer  to  the  faid  Philip  Dutch  affoon  as  the  Books  are  open  ;  being 
"  5  Shares  in  the  Welch  Copper  Mines.  Witnefs  my  Hand  Robert 
"  Warren."  The  Books  were  opened  on  the  22d  of  the  faid  Month 
of  Augufi ;  when  Dutch  requested  Warren  to  transfer  to  him  the  faid 
5  Shares;  which  he  refufed  to  doj  and  told  the  Plaintiff,  "  he 
"  might  take  his  Remedy."  Whereupon  the  Plaintiff  brought 
this  Action,  for  the  Confideration  Money  paid  by  him.  And  an 
Objection  was  taken  at  the  Trial,  "  that  this  ASlion  upon  the  Cafe, 
"  for  Money  had  and  received  to  the  Plaintiff's  Ufe,  would  not  lie ; 
"  but  that  the  Action  fhould  have  been  brought  for  the  Non-Perfor- 
V  mance  of  the  Contract."  This  Objection  was  over-ruled  by  the 
*  Chief  Juftice ;  who  notwithftanding  left  it  to  the  Confideration  of  *  Sir  Plter 
the  Jury,  Whether  they  would  not  make  the  Price  of  the  faid  Stock,  Ld"?Cb.  J.  of 
as  it  was  upon  the  2  2d  of  Augufi,  when  it  fhould  have  been  deli-C.  B. 
vered,  the  Meafure  of  the  Damages :  Which  they  did  j  and  gave 
the  Plaintiff  but  175  /.  Damages. 

And  a  Cafe  being  made  for  the  Opinion  of  the  Court  of  Com- 
mon Pleas,  the  Action  was  refolved  to  be  ivell  brought ;  and  that  the 
Recovery  -was  right,  being  not  for  the  whole  Money  paid,  but  for 
the  Damages,  in  not  transjerring  the  Stock  at  the  Time ;  which  was 
a  Lofs  to  the  Plaintiff,  and  an  Advantage  to  the  Defendant,  who 
was  a  Receiver  of  the  Difference-Money,  to  the  Plaintiff's  Ufe. 

The  Court  faid,  that  the  Extending  thofe  Actions  depends  on 
the  Notion  of  Fraud.  If  one  Man  takes  another's  Money  to  do  a 
Thing,  and  refufes  to  do  it ;  It  is  a  Fraud  :  And  it  is  at  the  Eledlion 
of  the  Party  injured,  either  to  affirm  the  Agreement,  by  bringing 
an  Action  for  the  Non-performance  of  it  j  or  to  difaffirm  the  Agree- 
ment ab  initio,  by  reafon  of  the  Fraud,  and  bring  an  Action  for 
Money  had  and  received  to  his  Ufe. 

The  Damages  recovered  in  that  Cafe,  fhew  the  Liberality  with 
which  this  kind  of  Action  is  confidered  :  For  though  the  Defen- 
dant received  from  the  Plaintiff  262/.  105.  yet  the  Difference- 
Money  only,  of  175/.  was  retained  by  him  againfi  Confidence:  And 
therefore  the  Plaintiff,  ex  czquo  et  bono,  ought  to  recover  no  more ; 
agreeable  to  the  Rule  of  the  Roman  Law —  "  <$uod  conditio  indebiti 
"  non  datur  ultra,  quam  kcuplctior  fail  us  efi,  qui  accepit." 

If 
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If  the  five  Shares  had  been  of  much  more  Value,  yet  the  Plaintiff 
could  only  have  recovered  the  262  /.   iqs.  by  this  Form  of  Action. 

The  Notion  of  Fraud  holds  much  more  ftrongly  in  the  prcfent 
Cafe,  than  in  that :  For  here  it  is  exprefs.  The  Indorfmenr,  which 
enabled  the  Defendant  to  recover,  was  got  by  Fraud  and  Faf/Jjood, 
for  one  Purpofe,  and  abufed  to  another. 

This  kind  of  equitable  Action,  to  recover  back  Money,  which 
ought  not  in  Juftice  to  be  kept,  is  very  beneficial,  and  therefore 
much  encouraged.  It  lies  only  for  Money  which,  ex  ctquo  et  bono,  the 
Defendant  ought  to  refund  :  It  does  not  lie  for  Money  paid  by  the 
Plaintiff,  which  is  claimed  of  Him  as  payable  in  Point  of  Honour 
and  Hone/iy,  although  it  could  not  have  been  recovered  from  him  by 
any  Courfe  of  Law  ;  as  in  Payment  of  a  Debt  barred  by  the  Statute 
of  Limitations,  or  contracted  during  his  Infancy,  or  to  the  Extent  of 
Principal  and  legal  Interefb  upon  an  Ufurious  Contract,  or,  for 
Money  fairly  loji  at  Play ;  Becaufe  in  all  thefe  Cafes,  the  Defen- 
dant may  retain  it  with  a  fafe  Confcience,  though  by  pofitive  Law 
he  was  barred  from  recovering.  But  it  lies  for  Money  paid  by 
Mi/lake;  or  upon  a  Confederation  which  happens  to  fail;  or  for 
Money  got  through  lmpofition,  (exprefs,  or  implied  ;)  or  Extortion  ; 
or  Oppreffion ;  or  an  undue  Advantage  taken  of  the  Plaintiff's  Situa- 
tion, contrary  to  Laws  made  for  the  Protection  of  Perfons  under 

thofe  Circumflances. 

- 

In  one  Word,  The  Gift  of  this  kind  of  Action  is,  that  the  De- 
fendant, upon  the  Circumflances  of  the  Cafe,  is  obliged  by  the  Hies 
of  natural  Jujlice  and  Equity  to  refund  the  Money. 

Therefore  We  are  All  of  Us  of  Opinion  That  the  Plaintiff  might 
•elect  to  wave  any  Demand  upon  the  Foot  of  the  Indemnity,  for  the 
■Co/Is  he  had  been  put  to  ;  and  bring  this  ASlion,  to  recover  the  61. 
which  the  Defendant  got  and  kept  from  him  mi  quit  ou  fly. 

Rule — That  the  Po/lea  be  delivered  to  the  Plaintiff. 


The  End  of  Eajler  Term  1760. 
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Crawford  «u^r/^  Powell.  TrOy  6t« 

Ja»f  1760. 

"^  H I S  was  a  Cafe  referved  at  Ni/i  prius  before  Lord  Manf- 
ficld  at  Guildhall,  upon  the  Trial  of  an  Adtion  for  a  fal/e 
Rctun1  to  a  Mandamus.  The  Mandamus  was  directed  to 
Griffith  Powell,  commanding  him  to  deliver  to  Gi'obs  Craw- 
ford, the  Common  Seal,  Books,  Papers  and  Records  of  the  Cor- 
poration of  Harwich ;  which  the  faid  Crawford  claimed  to  belong 
to  his  Cuftody,  as  having  been  duly  eleSied  Town-Clerk  of  that  Cor- 
poration ;  And  his  Election  was  fet  forth  in  the  Writ.  To  this  Writ 
of  Mandamus  (to  deliver  the  Infignia  &ct  id  fupra)  the  Defendant 
Griffith  Powell  returned  "  That  the  faid  Gibbs  Crawford  was  not 
"  duly  elected  Town-Clerk :"  Upon  which  Return,  alledged 
to  be  a  falfe  One,  the  prefent  Action  was  brought. 

The  Declaration  mewed  That  the  Plaintiff  Crawford  was  duly- 
elected  Town-Clerk  &c,  upon  the  20th  of  March  1758;  In  virtue 
of  which  Election,  it  alledged,  that  the  Common  Seal,  Books,  Pa- 
pers and  Records  belonged  to  Him  &c  :  But  that  the  Defendant 
Powell  refufed  to  deliver  them  to  Him.  The  Declaration  then 
fhewed  that  the  Plaintiff,  upon  fuch  his  Refufal,  did,  upon  the  12th 
of  April  1758,  profecute  a  Writ  of  Mandamus  returnable  on  Friday 
next  after  One  Month  from  Eafter  1758,  (being  the  fame  Writ  upon 
which  the  Action  is  brought ;)  which  was  accordingly  returned  upon 
the  faid  Return-Day. 

So  that  it  appeared  upon  the  Face  of  the  Declaration,  that  this 
Mandamus  was  actually  returned  within  six  Months  after  the 
Plaintiff's  Election  to  the  Office. 

There  was  a  Verdict  for  the  Plaintiff;  But  it  was  objected  on  the 

Part  of  the  Defendant,  That  the  Plaintiff  ought  to  prove  his  having 
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taken  the  Sacrament  according  to  the  Rites  of  the  Church  of  England 
within  a  Tear  next  before  his  Eleblion. 

This  Point  was  referved  at  the  Trial,  for  the  Opinion  of  the  Court, 
and  was  twice  argued ;  once,  by  Sir  Richard  Lloyd,  on  Wednrj'Jny 
4th  July  1759 ;  and  a  fecond  Time,  by  Mr.  Gould,  on  Friday  bib 
June  1760. 

They  urged  that  it  was  incumbent  upon  the  Plaintiff  to  Jhew  that 
He  was  duly  elected :  And  they  contended  that  He  could  not  have 
been  duly  elected,  unlefs  He  had  taken  the  Sacrament  within  a 
Year  j  For  by  the  Statute  cf  13  Car.  2.  Stat.  2.  c.  1.  "No  Perfon 
"  can  be  eieBed  into  the  Office  of  Town-Clerk  of  a  Corporation, 
"  that  (hall  not  have  within  One  Year  next  before  fuch  Election  ta- 
<c  ken  the  Sacraments  of  the  Lord's  Supper  according  to  the  Rites 
"  of  the  Church  of  England ;  And  in  Default  thereof,  Every  fuch 
"  Election  is  thereby  declared  void."  Confequently,  in  order  to 
make  out  his  Title,  He  ought  to  prove  his  having  taken  the  Sa- 
crament within  One  Year  next  before  his  Election  :  And  his  not 
having  done  this,  is  without  doubt  a  fatal  Objection,  upon  this 
Statute  of  13  C.  2.  And  it  remains  equally  fatal,  even  Jince  the 
Act  for  quieting  and  eftablifhing  Corporations,  5  G.  1.  c.  6.  as  the 
Return  to  this  Mandamus  was  made  within  fix  Months  after  the 
Plaintiff's  Election. 

• 

By  this  Act  of  5  G.  1.  c.  6.  §  3.  "No  Perfon  thereafter  to  be 
"  elected  into  fuch  Office  fhall  be  removed  by  the  Corporation  or 
"  otherwife  profecuted  for  or  by  reafon  of  fuch  Omiffion;  Nor  fhall 
"  any  Incapacity  Difability  Forfeiture  or  Penalty  be  incurred  by  rea- 
"  fon  of  the  fame ;  Unless  fuch  Perfon  be  fo  removed,  or  fuch 
"  Prof  edition  be  commenced,  within  fix  Months  after  fuch  Perfon 's 
"  being  placed  or  elected  into  his  refpective  Office  &c." 

But  this  Act  does  not  affect  the  prefent  Cafe ;  where  the  Return 
was  made  within  two  Months  after  the  Election  of  the  Officer. 

For  although  fuch  Incapacity  and  Difability  might  be  taken  awav 
by  this  Statute  of  5  G.  1.  in  a  Cafe  where  Six  Months  had  elapjld 
after  the  Election,  without  any  Removal  by  the  Corporation  or 
Profecution  commenced  and  carried  on  without  delay;  and  confe- 
quently, a  Return  of  "  Non  fitit  eleclus,"  founded  only  upon  this 
Incapacity  and  Difability,  but  not  made  till  after  the  Expiration 
of  the  fix  Months,  would  indeed  be  a  falfe  Return,  and  the  Plain- 
tiff would  have  no  Need  (in  fuch  a  Cafe)  to  prove  his  having  taken 
the  Sacrament  within  a  Year  ;  Yet  in  the  prefent  Cafe,  (where  the 
Return  is  made  within  the  fix  Months)  it  is  not  a  falfe,  but  a  true 
Return,  if  the  Fact  was  "  that  He  really  had  not  received  the  Sa- 
3  "  crament 
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*'  crament  within  a  Year  next  before  his  Election  :.'.'  For,  as  the  In- 
caDacity  and  Difabiiity  incurred  by  the  13  C.  2.  fiands  in  this  Cafe 
unfemoved  by  the  5  G.  1.  the  Plaintiff  remains  flill  open  and  liable 
to  a  Removal  by  the  Corporation,  or  to  a  Frofecution  to  be  com- 
menced within  the  fix  Months.  So  that  there  is  a  vaft  Difference 
between  a  Return  of  this  kind  made  within  the  fix  Months  (as  this 
is,)  and  a  Return  made  after  the  Expiration  of  the  fix 
Months :  The  former,  if  fupported  by  the  Fact,  is  a  true  Return  ; 
die  latter,  a  filje  One. 

In  the  prefent  Cafe,  therefore,  As  this  Statute  of  j  G.  1.  c.  6. 

had  never  taken  Place,  it  was  incumbent  upon  the  Plaintiff  to  proftt, 

"  that  He  had  taken  the  Sacrament  within  the  Year  next  before 

"  his  Election ;"   as  his  Election   would  otherwife   be  void,    by 

13  C.  2. 

In  the  Cafe  of  Tufton  Efq-,  v.  Nevinfon,  Mayor  of  Appleby,  z  La. 
Raym.  1354-  (which  was  in  Eajler  Term  10  G.  1.)  upon  an  Iifue 
taken  on  a  "  Non  fiat  Electus"  returned  by  the  Mayor  to  a  Manda-. 
mus  commanding  Him  to  fwear  the  Plaintiff  Mr.  Tufton  into  the 
Office  of  an  Alderman  of  that  Burrough,  being  (as  the  Writ  fug- 
gefted)  duly  chofen,  Mr.  Serj.  Pengelly,  who  was  for  the  Defendant, 
made  this  very  Objection,  "  that  Mr.  Tufton  ought  to  prove  that  He 
"  had  received  the  Sacrament  within  a  Year  before  his  Election ;" 
(though  fix  Months  were,  in  that  Cafe,  elapfed  fince  his  Election.) 
And  the  whole  Court  were  unanimous  in  Opinion,  Firft,  that  the 
Cafe  was  not  within  the  5  G.  1.  c.  6.  becaufe  the  Plaintiff  Tufton 
never  ivas  admitted  into  the  Office,  and  therefore  could  not  be  re- 
moved out  of  it  nor  incur  a  Forfeiture;  Secondly,  that  it  teas  incum- 
bent on  the  Plaintiff  to  prove  "  that  He  had  received  the  Sacrament 
"  &c  within  a  Year  before  his  Election,  by  13  C.  2.  c.  1,  Elfe,  his 
««  Election  was  void :"  And  fo  it  was  faid  to  have  been  ruled  irt 
other  Cafes  there  mentioned. 

Marten  v.  Jenkin,  M.  14  G.  2.  B.R.  mentioned  in  2  Strange 
1 145.  was  a  Mandamus  directed  to  Jenkin  the  late  Mayor  of  Win- 
cbelfea,  commanding  him  to  fwear  Marten  into  that  Office :  Who 
returned  "  Non  fuit  eleclus ;"  and  an  Iffue  was  joined  thereon.  A 
Special  Verdict  found,  that  the  Mayor  was  to  be  chofen  out  of  the 
Jurats;  and  that  the  Plaintiff  Marten  was  on  ift  May  1739,  chofen 
a  Jurat  and  fworn  in,  and  continued  fo  till  7th  April  1740,  when 
He  was  chofen  Mayor ;  and  that  He  had  received  the  Sacrament 
within  a  Year  before  his  Election  to  be  Mayor,  but  had  not  done 
fo  within  a  Year  next  before  his  Election  to  be  a  Jurat.  The 
Court  held  the  Statute  of  5  G.  1.  c.  6.  §  3.  to  operate  fo  as  to  give 
Him  the  Benefit  of  Non-Profecution  within  fix  Months,  with  re- 
gard to  the  previous  Qualification,  and  remove  his  Incapacity  and 

Dii- 


1016  Trinity  Term  33  &  34  Geo.  2. 

Difability  arifing  from  fuch  Neglect :  And  they  held  the  Verdict  to 
be  fufficient  for  them  to  give  Judgment  upon,  although  it  was  not 
found  negatively,  "  that  there  was  no  Profecution  within  the  fix 
u  Months ;"  as  his  Election  did  appear,  and  nothing  appeared  to 
avoid  it,  (which  mould  have  come  on  the  other  Side.)  And  they 
gave  Judgment  for  the  Plaintiff. 

In  both  thefe  Cafes,  the  Officers  (Mr.  Tuft  on  and  Mr.  Marten,) 
Were  fettled  in  their  refpective  Offices,  by  the  fix  Months  being  ex- 
pired without  Profecution.  Here,  the  Plaintiff  Mr.  Crawford  was 
not  fo  :  His  Incapacity  and  Difability,  if  ever  it  exifled  at  all,  muff 
remain  the  fame,  till  after  the  Expiration  of  the  6  Months. 

Therefore  the  Action  for  a  falfe  Return  can't  be  maintained  in 
the  prefent  Cafe,  without  the  Proof  infilled  upon :  Nor  ought  the 
Defendant  Powell,  who  was  the  preceding  Officer,  to  have  delivered 
over  the  Books  and  Infignia  of  the  Corporation,  to  a  Man  at  that 
Time  liable  to  Removal  or  Profecution  for  not  having  taken  the 
Sacrament  within  the  Year  next  before  his  Ele&ion. 

But  The  Court  (notwithfianding  all  this  plaufible  Reafoning) 
over-ruled  the  Objection,  and  gave  Judgment  for  the  Plaintiff. 

»r»<&$  3.  Lord  Mansfield  faid  xhzt  fince  the  Statute  of  5  G.  1.  c.  6.  * 
the  Election  of  a  Perfon  who  had  not  taken  the  Sacrament  within  a 
Year  next  preceding  it,  is  not  void,  but  only  voidable  in  Cafe  of 
a  Removal  or  Profecution  within  the  Time  thereby  limited :  And  con- 
fequently,  as  here  was  no  fuch  Removal  or  Profecution  within  that 
limited  Time,  the  Plaintiff's  Election  flood  confirmed  and  became 
abfolute.  He  therefore  thought  this  a  clear  Cafe;  and  that  there 
was  no  real  Force  in  the  Objection.  He  did  not  think  it  like  to 
the  Cafe  of  Tufton  v.  Nevin/on  that  had  been  cited  from  Ld.  Ray- 
mond's Reports :  Becaufe  that  arofe  upon  the  Officer's  bringing  a 
Mandamus  to  fwear  Him  into  his  Office,  being  then  out  ofPoffiffion-, 
whereas  this  Plaintiff  is  in  Pojifiion  of  the  Office,  and  only  brings 
liis  Mandamus  for  the  Infignia  and  other  Things  belonging  to  it. 

Per  Cur.  Judgment  for  the  Plaintiff. 


Oldknow 
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.  Oldknow  verf.  Wainwright ; 
or 
Rex  verf.  Foxcroft:. 

Tr.  31  G.  2.   Rotlo  159. 

THIS  Cafe  of  Oldknow  v.  Wainwright  was  a  feigned  Action, 
under  a  Rule  by  Confent,  to  try  a  Right  of  Election  to 
the  Office  of  Town-Clerk  of  Nottingham :  Which  Rule  was  made 
in  the  other  Caufe  of  Rex  v.  Foxcroft,  againft  whom  an  Information 
had  been  prayed  by  Seagrave  his  Competitor. 

The  Confent-Rule  was  to  the  Effect  following  — "  Rex  v.  Fox- 
"  croft  &c"  The  firft  Part  of  the  Confent  is,  "  That  the  Matters 
"  in  difference  between  the  Parties  fhall  be  tried  in  a  feigned  Ac- 
tion :"-  Then  the  Rule  goes  on,  "  That  Oldknow  fhould  be  Plaintiff, 
"  and  Wainwright  Defendant;"  And  particularly  fpecifies  and  fet- 
tles the  feveral  Iffues  that  were  to  be  tried.  Then  comes  a  Claufe 
of  Confent  "  That  the  Judge  who  fhould  try  the  Caufe  mould  be 
"  at  Liberty  to  indorfe  any  Special  Matter  that  might  arife  at  the 
"  Trial,  upon  the  Pojiea."  Then  it  concludes  thus —  "  And  by 
"  the  like  Confent,  it  is  laftly  Ordered  That  the  Costs  mall 
"  abide  the  Event  of  the  Iffue." 

There  were  4  Iffues  to  be  tried :  ift.  "  Whether  the  Mayor  alone 
"  had  a  Right  to  appoint  the  Town-Clerk."  And  it  was  found 
"  That  He  had  not"  2d  Iffue— Suppofmg  He  had,  then  "  Whe- 
"  ther  J.  Foxcroft  was  duly  appointed  by  Him."  On  this  .Iffue,  a 
Verdict  was  given  M Againft  the  Mayor's  Appointment."  3d  Iffue. — 
"  Whether  the  Mayor  Aldermen  and  Common  Council  have  the 
"  faid  Right  of  Election."  This  was  found  in  the  Affirmative.  (So 
that  thefe  3  Iffues  were  All  found  for  the  Defendant.)  4th  Iffue — 
Suppofing  the  Mayor  Aldermen  and  Common  Council  have  the 
Right,  then  "  Whether  Thomas  Scagrave  was  duly  elecled  by 
"  them."  As  to  this  4th  Iffue,  there  was  a  Special  Verdicl  to 
the  following  Effect.  It  fets  out  the  Conftitution  of  the  Burrough, 
and  that  the  Voices  were  All  equal  Votes.  Then  it  fets  out  the 
Vacancy  of  the.  Office  of  Town-Clerk,  and  a  regular  Summons  to 
elect  Another.  That  the  whole  Number  of  Electors  was  Twenty- 
five  ;  and  that  out  of  that  Number,  Twenty-one  affembled'.on  the 
26th  of  May,  purfuant  to  the  faid  Summons.  That  the  Mayor 
put  Thomas  Seagrave  in  Nomination  ;  And  that  No  other  Perfon 
was  put  in  Nomination.     That  Nine  of  the  Twenty-one  voted  for 
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him  :  Fut  Twelve  of  them  di3  not  vote  at  all,  but  Eleven  of  them. 
protested  againft  any  Election  at  that  Time ;  becaufe  the' Office 
was  already  full  (as  they  alledged)  of  Foxcrcft,  whofe  Rioht  was 
then  under  Litigation  in  this  Court.  That  there  was  a  written  Prc- 
tejl  againft  any  Election  at  all,  either  of  Seagrave,  or  any  other 
Perfon,  by  Four  Aldermen  and  Six  Common-Council-Men  ;  be- 
caufe a  Suit  was  then  depending  in  the  Court  of  King's  Bench  con- 
cerning the~Right  of  Foxcroft.  Thefe  Ten  figned  the  written  Pro- 
reft:  :  Another  (Hollins)  did  not  fign,  nor  vote  ;  but  declared  "  that 
"  He  fufpended  doing  any  Thing." 

However,  at  the  fame  Court  or  Affembly,  the  Mayor  declared 
the  faid  Thomas  Seagrave  duly  elected  :  And  he  took  the  Oaths  of 
Office,  and  the  other  requifite  Oaths,  in  due  Manner  and  Form. 

The  Queftion  now  before  the  Court  was  Whether  the  faid  Tho- 
mas Seagrave  was  duly  elected  into  the  Office  of  Town-Clerk. 

Mr.  Caldecott,  on  Behalf  of  the  Plaintiff,  argued  (on  Tuefday  6Ji 
of  May  laft)  That  Seagrave  was  not  duly  elected.  For  Twenty- 
five  had  a  Right  of  voting  j  All  had  equal  Voices}  And  of  Twenty- 
one  that  met,  Eleven  protested  againft  any  Eleclion  at  that 
Tftne:  Therefore,  thefe  Eleven  were  all  negative  Voices,  and 
against  Seagrave  j  And  only  Nine  were  for  him. 


i  fhfl 
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All  the  Twenty-five  were  fummoned;  And  21  appeared:  The 
Voice  of  the  Majority  of  thefe  who  were  prefent,  was  the  Voice  of 
the  Whole  25 ;  And  Mr.  Seagrave  had  not  a  Majority  of  them. 

Therefore  the  Iffue  is  found  for  the  Plaintiff:  And  We  pray  that 
the  Poftea  may  be  delivered  to  him. 

Mr.  Serj.  Hewitt  contra,  for  the  Defendant. 

The  fubftantial  Matter  in  Queftion  was  "  Whether  the  Right  of 
*'  appointing  the  Town-Clerk  was  in  the  Mayor j  or  in  the  Mayor, 
"  Aldermen  and  Common-Council."  The  Mayor  Aldermen  and 
Common-Council-men  make  the  25,  who  are  the  Corporate  Body. 

Here  was  a  regular  Summons  of  the  whole  Body ;  and  a  Cor- 
porate Meeting  of  21  of  them,  for  the  Bufinefs  of  this  Election ; 
And  they  entered  upon  the  Election  :  Therefore  they  could  not  dejert 
it  unfinished. 

At  this  Meeting,  the  Mayor  nominated  Mr.  Seagrave ;  Which  No 

One  then  oppofed:  A  Vote  was  taken ;  And  Nine  volcd/or  Mr.  Sea- 

3  grave. 
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grave.  After  which,  Tea,  or  (as  it  is  faid)  Eleven  frotejicd  agriihfi 
any  Election  at  all,  at  that  Time>  P-.it  mere  Silence  is  nrA  a  Nega- 
tive, either  expreffed,  or  implied  :  And  as  No  cibcr  Perfon  was  pro- 
pofed,  And  Nine  voted  for  him,  and  None  againjl  him,  He  was 
well  elected. 

The  Protefters  then  thought  the  Office  was  fail  already,  of  Fox- 
croft  :  But  it  now  is  found  "  That  Foxcroft  was  not  duly  elected." 
They  thought  that  the  Office  being  full  (as  they  apprehended)  of 
Foxcroft,  precluded  them  from  electing  another  Perfon.  Bat  if  Fox- 
croft's  Nomination  and  Appointment  were  bad,  they  were  at  Liberty 
to  elect  another  Perfon.  The  Cafe  of  Aberyflwith,  in  i  Strange 
1 1 57,  and  alio  that  ofTintagel  there  cited,  fiiew  That  the  Protef- 
ters proceeded  upon  a  Miftake,  in  fancying  they  could  not  elecVAno- 
ther  whilft  a  former  claimed  upon  a  controverted  Title. 

>>  3riT 

Though  the  Prefence  of  a  Majority  of  the  whole  Number  be  ne- 
ceflary,  yet  the  Concurrence  and  Confent  of  a  Majority  of  the  whole 
Number  is  not  neceflary :  A  Majority  of  the  Number  prefent  is  Suffi- 
cient. This  appears  from  the  Cafe  of  Sir  Robert  Salifbury  Cotton  *,, 
Davies,  i  Strange  53. 

If  thefe  Protefters  had  gone  away,  and  left  the  Aflembly,  it  hid 
made  no  Difference,  after  the  Bufinefs  was  once  begun.  In  foch  Cafe, 
the  Reft  had  a  Right  to  proceed.  M.\G.z.  Rex  v.  Norris,  B.  R. 
1  Barnardiflotty  385,  386.  & 

It  does  not  appear  that  thefe  Protefters  would  not  have  voted  for 
Mr.  Seagrave,  if  they  had  voted  at  all.  And,  at  this  very  Affem- 
toly,  He  was  declared  by  the  Mayor  to  be  duly  elected ;  and  was 
accordingly  fworn  in,  in  the  Prefence  of  the  Protefters. 

This  is  clearly  a  Corporate  Act. 

Mr.  Caldecott,  in  Reply. 

Though  there  was  a  Queftion,  **  In  whom  the  Right  of  appoint- 
"  ment  or  Election  lay  j"  Yet  this  Right  of  the  Perfon  eJecJed  was 
alfo  in  Queftion. 

Mr.  Foxcroft  had  a  Prior  Nomination  or  Election,  by  the  Mayor : 
And  the  Protefters  thought,  that  whilft  his  Right  was  fub  lite,  they 
ought  not  to  go  on  at  all  to  the  Election  of  another  Perfon.  Eleven, 
of  them  formally  protefted  againft  it:  Which  certainly  is  Voting 
againjl  Seagrave's  Election. 

The 
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The  Cafe  of  Aberyftmnth,  in  2  Strange- it $j*  is  certainly  true — 
"  That  where  there  is  a  iwzd  Election,  the  Court  will  grant  a  M<7«- 
"  damns  to  go  to  an  Eledion."     But  that  is  Nothing  to  this  Cafe. 

In  the  Cafe  of  Rex  v.  Norris,  The  Pretence  of  the  Mayor  was 
neceffary. 

Lord  Mansfield  faw  no  Doubt  in  this  Cafe.  Here  was  an 
Affembly  duly  Jummoned;  One  Candidate  was  named  ;  No  otter  was 
named  ;  The  Poll  was  taken ;  They  had  no  Right  to  /lop,  in  the 
Middle  of  the  Election  ;  The  Mayor  did  not  put  any  Queftion  for 
Adjournment ;  nor  was  there  any. 

But,  Mr.  Caldecott  prayed  another  Argument;.  Becaufe  Mr.  Sen* 
Poole  was  retained  to  argue  it  on  the  fame  Side  with  Him,  for 
the  Plaintiff. 

Whereupon,  The  Court  gave  Leave  that  it  fhould  be  argued  again; 
and  ordered  an 

Ulterius  Concilium.   . 

On  Tuefday  10th  June  1760,  This  Caufe  flood  in  the  Paper  for 
further  Argument.     But 

Mr.  Serj.  Poole,  for  the  Plaintiff,  faid  He  but  very  lately  received 
his  Inftru&ions ;  and  therefore  prayed  further  Time. 

But  the  Court  refuted  to  grant  it;  Becaufe  it  was  his  own  Client's 
Fault,  not  to  have  inftruded  him  fooner;  as  the  further  Argument 
was  indulged  to  the  Plaintiff,  at  his  own  Defjre,  in  the  laft  Term. 
However,  They  offered  and  even  defired  to  hear  what  Mr.  Serj. 
Poole  might  now  have  to  fay  :  For  that  they  were  quite  open  to  Con- 
viction. 

But'the  Serjeant  not  urging  any  Thing  further — 

Lord  Mansfield  confirmed  his  former  Opinion. 

He  faid,  The  protefling  Electors  had  no  Way  to  flop  the  Elec- 
tion, when  once  entered  upon,  but  by  voting  for  fome  other  Perfon 
than  Seagrave,  or  at  leaft  againft.  Him  :  Whereas  here  they  had 
only,  protefied  againft  any  Election  at  that  Time. 

Mr.  Juft.  Wilmot — There  was  a  Cafe  of  Rex  v.  Withers,  Pa/lh, 
•  it  was  an    8  G.  2.  B.  R ;  Where  out  of  Eleven  Voters,  Five  voted,  arid  Six  * 

Eleftion  of  a 

BurgeU  of  Wefibury,  upon  a  fingle  Vacancy.     Six  voted  for  Withers  fingly  :  Six  others  vovd  for  live  Perfons 
jointly,  (iho'  it  was  upon  a  fingle  Vacancy.)     The  Court  held  clearly,  "  that  the  double  Votes  were  abfo- 
"  lately  thrown  away  ;"  and  refufed  to  grant  an  Information  againlt  Withers. 

"  refuted : 
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refufed  :  And  the  Court  there  he'd  "  That  the  Six  virtually  con- 
"  fented." 

In  the  Cafe  of  Regina  v.  Bofcawen,  P.  13  Ann.  B.  R.  (in  Truro,) 
where  Ten  voted  for  Roberts-,  and  Ten  for Bofcawen,  a  Non-Inha- 
bitant :  The  Votes  given  for  a  Non-Inhabitant,  where  Inhabitancy 
was  neceffary,  were  holden  to  be  thrown  away.     So,  in  the  Cafe  of 
Taylor  v.  Mayor  of  Bath  *  Temp.  Ld.  Ch.  J.  Lee,  B.  R.  •M.  i5G.  s. 

2  1 11  Novetnhei 

Lord  Mansfield — Whenever  Electors  are  prefenr,  and  don't  was  holden 
vote  at  all,   (as  they  have  done  here,)   "  They  virtually  acquiefce  in  "  tliat  Votes 
"  the  Eledion  made  by  Thofe  who  dor  t^JlU  M 

Perfon,  under 

Therefore,  Per  Cur.  N°tice  of  hi- 

Jc        j        r-v  Incapacity, 

udgment  for  the  Defendant,  are  thrown 

(on  this  *  4th  Ifiiie,  upon  the  Special  Verdict.)      away." 

*  Note — The  3  Other  Iflues  had  been  found  for  the 
Defendant,  as  is  above  mentioned. 

Afterwards,  on  Wednefday  25th  of  June,  this  Cafe  then  bearing 
the  latter  Name,  viz.  Rex  v.  Foxcroft ; — Mr.  Caldecott,  on  Behalf 
of  the  Defendant  therein,  fhewed  Caufe  Why  the  faid  Defendant 
Foxcroft  fhould  not  pay  to  the  Profecutor  in  this  Caufe,  his  Costs 
as  well  in  this  Caufe  of  Rex  v.  Foxcroft,  as  in  the  Information  in  the 
Nature  of  a  Quo  Warranto  againfl  Robert  Seagrave  ;  and  Hkewife  the 
Cofts  in  the  Mandamus  moved  for  againft  Cornelius  Huthwaite  Efq; 
late  Mayor  of  Nottingham. 

..     He  urged  that  No  other  Co/is  were  payable  but  thofe  that 
aroie  upon   the  Civil  Adion,  viz.   the  feigned  Iffue  which  had 
been  tried   by  Confent  of  the  Parties,  in   order  to  determine  the 
Right ;  and  which  feigned  Blue  had  been  found  in  Favour  of  Sea-    . 
grave,  and  againft  Foxcroft. 

And  for  this,  He  relied  upon  the  Authority  of  the  Cafe  of  the 
•f  Burrough  of  Walfall,  (in  the  Difpute  between  the  Burrough  and  \  rcx  r. 
the  Foreign  of  that  Place,)  Tr.  28  G.  2.  B.  R.  as  a  Refolution  di-  Nichols®  of 
redly  in  Point:  Where  it  was  determined  "  That  no  Cofts  were  I2>W,75S- 
"  payable  upon  thefe  feigned  Blues ;  but  the  Cofts  in  the  Civil 

"    Suit  ONLY."  ||  II  And  fo  ic 

was  alio  deier- 

Mr.  Norton,  contra,  on  Behalf  of  Mr.  Seagrave  the  Profecutor,  v.  Griffiths, 
infilled  upon  Cofts  of  the  Whole  ;  viz.  the  Cofts  in  this  Caufe  of  %' 2gG- 2: 
Rex  v.  Foxcroft,  the  Cofts  in  the  Information  againft  Seagrave,  and  fhomoTv. 
the  Cofts  of  the  Mandamus  directed  to  Huthwaite,  as  well  as  the  P^ve/l,  p. 
Cofts  of  the  Civil  Suit  upon  the  feigned  Iffue.  i\G.z.  e.r. 

Pa  rt  IV.  Vo  l.  11.  5  B  Lord 
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Lord  Mansfield  was  of  Opinion  That  the  Court  were  tied 
*  v-  the  Con-  du^tf  by  the  *  Confent-R^!c\  to  direct  the  Cofts  of  the  Whole  to  be 
I™  f  "',^br  P^id  hv  the  Defendant  Foxcrcft.  It  was  made  in  the  "Catife  where 
an  Information  was  prayed  agamic  him,  in  the  Nature  of  a  Quo 
Warranto,  to  fhew  by  what  Authority  He  claimed  to  be  Town- 
Clerk  of  Nottingham ;  to  which  Office  Seagrave  alfo  claimed  a 
Right.  Foxcroft  thereupon  confents  "  That  the  Matters  in  diffe- 
"  rence  between  the  Parties  (hall  be  tried  in  a  feigned  Action ;" 
And  then  he  confents,  in  exprefs  Terms,  "  That  the  >CoJls  fha.ll 
"  abide  the  Event  of  the  IfTue:"  Which  muft  mean  the  Whole 
Cofts  ^  or  elfe  it  has  no  Meaning  at  all ;  For  the  Cofts  on  the  Civil 
Side  (arifing  upon  the  feigned  Iffue  only)  would  of  Courfe  abide  its 
Event,  without  needing  any  Rule  or  any  Confent  for  that  Purpofe .; 
(that; Point  having  been  fully  fettled  long  before  the  Making  of  the 
preieht  Confent-Rule.)  Confequcntly,  this  Confent  takes  in  the 
other  Cofts,  on  the  Crown-Side. 

The  Other  Three  Judges  were  of  the  fame  Opinion. 

Rule  made  absolute. 

. 

Trapaud  Wff  Mercer. 

HiL  32  G.  2.  Roth  -984. 

THIS  was  a  Caufe  in  the  Paper,  upon  a  Demurrer:  And  the 
whole  Queftion  turned  upon  the  Pleadings.  The  Replica- 
tion concluded  to  the  Country.:  And  the  Defendant  infilled  that  it 
ought  to  have  concluded  with  an  Averment. 

The  Principle  was  agreed,  by  both  Bar  and  Bench,  "  That 
"  where  there  was  an  Affirmative  and  a  Negative,  the  Conclufion 
"  ought  to  be  to  the  Country."  But  the  prefent  Demurrer  was 
grounded  upon  a  Suppofition  "  that  as  thefe  Pleadings  flood,  here 
"  was  riot  an  Affirmative  and  a  Negative." 

The  Pleadings  were  as  follow— 

It  was  an  A&ion  of  Debt  on  Bond.  On  Oyer,  It  appeared  to  be 
^conditioned  thus— The  Condition  firft  recited  that  One  Robert  Grier 
rhad  been  appointed  by  the  Plaintiff,  who  was  Lieutenant-Colonel 
of  the  2d  Battalion  of  the  Buffs,  and  by  Mr.  Hughes,  the  Major, 
to  be  Pay-mafter  of  the  faid  Battalion  ;  and  then  went  on,  That  if 
the  faid  Grier  mould  within  30  Days  after  any  Demand  in  Writing, 
cender  an  Account  of  All  Monies  received  by  him  &c  j  And  in  cafe 
4  there 
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there  fhould  be  any  Deficiency  &c,  then  if  the  Defendant  mould 
make  good  any  fuch  Deficiency,  not  exceeding  1000/;  the  Obliga- 
tion to  be  void.  And  the  Plaintiff  aligned  the  Breach,  in  Grier's 
not  rendering  an  Account  within  30  Days  after  a  Demand  in  Wri- 
ting. 

The  Defendant  (who  flood  thus  bound  as  Security  for  Grier) 
pleaded  (by  Leave  of  the  Court)  two  feveral  Pleas ;  viz.  ift.  That 
no  Demand  in  Writing  was  made  &c ;  2dly.  (Protefting  that  no 
Demand  &c  was  made,)  He  for  Plea  fays  that  Grier  did  render  an 
Account  within  30  Days  after  any  Demand  in  Writing,  and  paid  the 
Monies  due  &c ;  and  that  no  Deficiency  at  all  was  made  to  appear. 

To  this  2d  Plea,  (which  2d  Plea  alone  was  now  before  the  Court,) 
the  Plaintiff  replied  "  That  a  large  Sum  of  Money,  that  is  to  fay, 
"  the  Sum  of  2000/.  was  received  by  Grier  &c;  and  that,  on  fuch 
"  a  Day  (particularizing  it)  a  Demand  in  Writing  was  made  &c-i  . 
"  And  yet  no  Account  was  rendered  by  Grier,  within  30  Days  &c:" 
Which  Replication  concludedxo  the  Country. 

To  this  Replication,  the  Defendant  demurred :  And 

Mr.  2 "ates,  for  the  Defendant,  argued  in  Support  of  the  Demurrer, 
That  the  Replication  ought  to  have  concluded  with  an  Averment  : 
For  that  this  was  not  a  proper  Affirmative  and  Negative,  but  a  Mat- 
ter newly  alledged  in  the  Replication  ;  which  newly-alledged  Matter 
the  Defendant  ought  to  have  an  Opportunity  oi  Anjwering.  And  as 
the  Plea  is  geiieral,  it  was  neceffary  for  the  Plaintiff  to  aflign  a  par- 
ticular Breach,  in  his  Replication. 


Mr.  Serj.  Hewitt,  for  the  Plaintiff",  urged  that  it  was  not  new 
Matter,  but  a  proper  Negation  of  the  Matter  pleaded,  and  made  a 
fujjicient  Affirmative  and  Negative;  and  therefore  the  Conclufion  was 
.as  it  ought  to  be.     And 


'O' 


The  Court  were  of  this  Opinion. 

Lord  Mansfield— The imaterial  Quefrion  between  the  Parties 
:is — -"  Whether  an  Account  has  been  demanded  in  Writing  ;  fuch  an 
"  Account  rendered  within  due  Time ;  And  the  Money  paid."  The 
Sum  of  the  Defence  is,  "  That  no  Demand  was  made :  But  fup- 
"  pofing  that  a  Demand  was  made,  yet  an  Account  was  rendered 
"'  within  due  Time  after  every  fuch  Demand ;  and  the  Money  paid." 
The  Replication  alledges  "  that  an  Account  was  demanded  in  Wri- 
"  ting,  on  fuch  a  particular  Day  ;  but  that  Robert -Grier  did  not, 
"  then  or  at  any  Time  after,  render  an  Account"  This  is  undoubted- 
ly, a  proper  Fact  to  be  tried. 

......     Mr. 
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Mr.  Jufiice  Denison  concurred  that  it  was ;  and  that  t-his  was 
a  proper  Affirmative  and  Negative. 

The  Plea,  "  that  Grier  did  render  an  Account  within  30  Days 
"  after  any  Demand  &c,"  muit  be  underftood  as  if  it  had  been 
worded  "  after  every  Demand;"  and  imports  that  He  had  done 
it  after  every  Demand.  To  which,  the  Plaintiff  replies,  "  That  a 
tc  Demand  was  made  upon  fuch  a  particular  Day  ;  yet  Grier  did  not 
"  render  an  Account  within  30  Days  after  it."  It  is  objected 
"  That  as  the  Plea  is  general,  the  Replication  ought  to  afjign  a  par- 
"  ticular  Breach." 

And  it  is  fo,  in  fame  Cafes ;  as,  for  Inftance,  in  a  Plea  ofagejx- 
ral  Performance  of  Covenants  :  But  it  is  not  fo,  in  the  prefent  Cafe. 
For  the  Queftion  here  is  not  "  Whether  Grier  rendered  an  Ac- 
tc  count;"  but  "  Whether  a  Demand  ivas  made  upon  Grier,  fo  as 
"  to  intitle  the  Plaintiff  to  an  Account."  It  is  as  much  an  Affir- 
mative and  a  Negative  (to  my  Apprehenfion,)  as  if  the  Defendant 
had  pleaded  "  That  after  Demand  made  upon  fuch  a  Day,  He  had 
"  rendered  an  Account ;"  To  which,  the  Plaintiff  had  replied, 
V  That  he  had  not." 

Mr.  Juft.  Foster  alfo  thought  that  the  Whole  Merits  might 
have  been  tried  upon  this  Iffue,  "  Whether  there  was  a  Demand, 
"  or  not." 

Mr.  Juft.  Wilmot  concurred,  that  the  Replication  does  here 
meet  the  Plea  ;  and  is  properly  concluded  to  the  Country.  For  the 
Plea  fays,  "  You  made  no  Demand  :  But  if  you  did,  He  rendered 
"  an  Account."  The  Replication  fays,  "  I  made  a  Demand,  on 
"  fuch  a  Day  ;  Yet  He  rendered  no  Account."  Which  is  a  fuffi- 
"  cient  Affirmative  and  Negative. 


"to" 


Per  Cur.  unanimoufly, 

Judgment  for  the  Plaintiff. 


Nedriffe  verf.  Hogan. 

THIS  was  an  Action  on  feveral  Promifes;  viz.  Indebitatus  Af- 
fumpfit  for  40/.  lent,  40/.  had  and  received  to  the  Plaintiff's 
Ufe,  and  40/.  laid  out  and  expended  for  the  Plaintiff's  Ufe. 

The  Defendant  (having  had  Leave  to  do  fo)  pleaded  feveral  Pleas : 
One  of  which  was  a  Plea  of  a  Sett-off ;  namely,  of  a  Penalty  of 

200/. 
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200/.  incurred  by  the  Non-Performance  of  certain  Articles  of Agree- 
ment, relating  to  the  Sale  of  a  Ship. 

The  Plaintiff  demurred,  for  Caufe :  And  One  of  the  Caufes  fpe- 
cified,  was  "  that  the  Penalty  of  Articles  of  Agreement  (which 
"  founds  in  Damages  only,  and  is  not  a  liquidated  certain  Debt  or 
"  Demand)  can  not  be  set  off." 

To  this,  there  was  a  Joinder  in  Demurrer. 

Mr.  Walker,  for  the  Plaintiff. — This  Sett-off  is  not  within  the 
Act  of  2  G.  2.  c.  22.  §  13.  For  no  Penalty  at  all  can  be  fet  off, 
under  that  Act.  Whereas  this  is  not  the  Penalty  of  even  a  Bond 
conditioned  for  Payment  of  Money  only,  but  a  Penalty  of  a  Bond 
conditioned  for  Performance  of  Articles ;  Which  Penalty  founds  in 
Damages :  And  Damages  cannot  be  fet  off.  It  ought  to  be  a  cer- 
tain Demand :  A  Penalty  founded  in  Damages  was  never  meant  or 
intended  by  this  Act  of  Parliament. 

But  the  *  fecond  Act  of  8  G.  2.  c.  24.  §  5.  is  clearer  ftill :  For  *  V.  ante,  pa. 
this  §  5.  fixes  it  to  the  Sum  truly  and  ju/tly  due;  even  on  Bonds  ®*^°  ^ 
conditioned  for  Payment  of  Money  only.    Which  fully  proves  "  that  two  Aas  are 
*'  the  Penalty  of  fuch  a  Bond  as  this  is,  can  not  be  fet  off."  difcuffed  and 

explained. 

A  Second  Objection  (which  was  alfo  the  2d  Caufe  of  Demurrer,) 
was  mentioned  :  But  no  further  Notice  was  taken  of  it,  either  by 
Court  or  Counfel. 

Mr.  Field,  for  the  Defendant. — The  former  Act  is  general,  "  that 
"  mutual  Debts  may  be  fet  One  againft  the  Other."  Upon  which, 
There  was  a  Doubt,  and  a  Difference  of  Opinion  between  this  Court 
and  the  Court  of  Common  Pleas,  concerning  Setting-off  Debts  of 
different  Natures.  The  8  G.  2.  c.  24.  §  5.  allows  it,  notwithftand- 
ing  the  Debts  are  deemed  in  Law  to  be  of  a  different  Nature.  And 
the  Purpofe  of  8  G.  2.  was  to  extend,  and  not  to  reflrain  the  for- 
mer Act.  Indeed  it  reftrains  the  Cafe  of  a  Debt  accrewing  by  reafon 
of  a  Penalty  fo  far,  [but  no  farther,)  "  that  it  fhall  be  -f-  plea-  ^  %at  thl-s 

"    DEJD."    .  Claufe  (§  5  ) 

adds,  "  that 
"  in  fuch  Plea  fhall  be  (hewn  how  much  is  truly  and  jujlly  due  on  either  Side  ;"  and  that  Judgment  fhall  be 
entered  for  no  more  than  what  (hall  appear  to  be  truly  and  juftly  due. 

Lord  Mansfield  ftopt  Mr.  Field;  and.  declared  it  to  be,  mod 
'clearly,  a  Cafe  not  within  thefe  Acts ;  as  it  was  for  the  whole  Pe- 
nalty. 

He  faid,  He  expected  that  it  would  have  been  put  upon  the  Foot 

of  Setting-off  the  Sum  that  the  Defendant  imagined  to  be  really 
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due  for  the  Damages  fujlaincd:  But  He  now  perceived  that  it  was 
infifted  that  the  Whole  Penalty  might  be  fet  off.  He  faid,  It 
is  clearly  moft  unjujl,  and  contrary  to  the  Intention  of  the  Ads  of 
Parliament,  "  That  the  Whole  Penalty  fhould  be  admitted  to  be 
"  pleaded  by  Way  of  Sett-off,  when  perhaps  a  very  fmall  Sum  was 
"  really  due  for  fuch  Damages  as  the  Defendant  had  actually  fui- 
"  tained." 

Therefore  the  Court,  without  further  Argument,  gave 
Judgment  for  the  Plaintiff. 


Maxwell  verf.  Mayer  Efq; 

MR.  Norton,  on  Behalf  of  the  Defendant,  moved  to  flay  the 
Plaintiff's  Proceeding,  until  Security  fhould  be  given  for  an- 
swering the  Costs  of  this  Suit,  in  Cafe  it  mould  go  againfl  him. 

It  was  an  Adion  againfl  the  Defendant  as  a  Juflice  of  Peace,  for 
illegally  convicting  the  Plaintiff  upon  the  Ads  of  Parliament  rela- 
ting to  Hawkers  and  Pedlars;  Which  Acts  give  Cofts  to  Magi- 
ftrates,  upon  Actions  brought  againfl  them  for  acting  in  Purfuance 
thereto,  to  be  paid  by  Perfons  who  fail  in  fuch  Adions. 

He  moved  this,  upon  an  Affidavit  "  That  the  Plaintiff  was  a 
"  Scotchman  refident  in  Scotland:"  Whom  the  Procefs  of  this  Court 
could  not  therefore  reach,  in  Cafe  he  fhould  fail  in  his  Action. 

But  The  Court  anfwered,  that  it  was,  at  the  utmojl,  no  more 
than  the  Cafe  of  a  Foreigner  who  brings  an  Action  here :  In 
which  Cafe,  the  Court  will  never  oblige  him  to  give  Security  for 
the  Cofls. 

And  Mr.  Norton  acknowledged  that  He  did  not  expect  to  prevail 
in  his  Motion  j  and  had  told  his  Client  fo. 

Per  Cur. 

Take  Nothing  by  your  Motion. 


Rex 
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Rex  verf.  John  Spragg  and  Mary  Elizabetha  Spragg  ^j^? 

(his  Daughter.)  '760. 

V-  ante  930, 

MR.  Juftice  Foster  (in  the  Abfence  of  Mr.  Juft.  Denison)   •   993' 
pronounced  the  *  Sentence  upon  the  Defendants :  Whofe  »  v.  z  hft. 
Offence  (of  malicioujly  confpiring  to  indi£i  and  adtually  falfely  in-  384-  Where 


ditting  a  Perfon  of  a  Capital  Crime,  whereof  He  was  innocent,)  ^^7/*,,, 
would  have  been  in  Point  of  real  Guilt,  an  aggravated  and  atrocious  judgment 
Murder,  He  faid,  if  it  had  fucceeded  according  to  their  Intention  ;  jthweparricu- 
and  even  now  deferved  a  very  exemplary  Punifhment,  notwith-  ^J  ranauis 
ftanding  it  had  not  fucceeded  according  to  their  Wifh.  a  conftam 

Law,  in  fuch 
Cafes  as  the  prefent,  to  this  Day." 

But  Mr.  Gould  and  Serj.  Davy  agreed  that  they  could  find  no  Injlance  or  Entry  of  fuch  a  Judgment 
actually  given.      V.  ante 996,  997. 

"John  Spragg  (the  Father)  was  fentenced  to  be  remanded  to  the 
Prifon  of  this  Court,  for  One  Month  j  To  be  fet  twice,  in 
and  upon  the  Pillory,  (for  an  Hour  each  Time,)  Once  at 
Charing-Crofs,  and  again  at  the  Royal  Exchange ;  To  be  im- 
prifoned,  in  the  Prifon  of  this  Court,  for  two  Years  from  the 
End  of  the  faid  Month  ;  To  pay  a  Fine  of  50  /.  to  the  King ; 
To  find  Security  for  his  good  Behaviour  for  3  Years,  (Himfelf 
in  40  /.  and  Each  Security  in  20  /.)  And  to  be  committed 
quoufque. 

Mary,  the  Daughter,  (being  confidered  by  the  Court  as  lefs  Cri-  ' 

minal,  partly  from  her  *  Youth,  and  partly  as  She  was  under  *  She  feemed 
the  Direction  and  Influence  of  her  Father,)   was  only  com- t0  be  umkr 
mitted  to  the  Cuftody  of  the  Marfhal,  to  be  imprifoned  for  z°" 
the  Space  of  -f-  6  Months  from  this  Time. 

•f  Note — They  had  been,  Both  of  them,  already  in  Cujlody, 
(in  Town  and  Country)  near  a  Year  and  a  half. 


T 


Lancafter  verf.  Thornton.  Wwyzfe?  12* 

Jane  1 760. 

HIS  was  a  Cafe  out  of  Chancery  for  the  Opinion  of  this  Court: 
The  Subftance  whereof  was  as  follows. 


George  Lancafter  being  feifed  in  Fee  of  fome  Lands  (the  Premif- 

fes  in  queftion)  and  pofTefFed  of  other  Lands  for  a  Term  of  Years, 

made  his  laft  Will  and  Teftament  dated  the  3d  of  June  1734  ; 

Which,  after  having  given  certain  Legacies,  goes  on  thus — "  I  do 

1  "  hereby 
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"  hereby  Charge  and  make  Chargeable  All  and  every  my  Lands  and 
"  Inheritance  and  Leafehold  with  the  Payment  of  my  Debts  Fune- 
"  ral  Expences  and  Legacies:  And  for  more  fpecdy  railing  Money 
"  for  Payment  of  them,  I devife  to  George ,  Edmund,  and  Dorothy 
"  Lancajler  (who  were  his  two  Sons  and  his  Daughter)  their  Heirs 
"  Executors  and  Adminiftrators,  the  Leafehold-TLfcte  (defcribing 
"  it,)  for  all  the  Refidue  of  the  Term  therein  to  come  &c  ;  Upon 
"  Truft  to  fell  the  fame  &c,  and  to  apply  the  Money  &c  to  the  Pay- 
"  ment  of  my  D'ebts  Legacies  and  Funeral  Expences."  But  in  cafe 
the  Money  arifing  from  the  Sale  of  the  faid  Leafehold  Eftate  mall 
not  be  fufficient  to  pay  and  difcharge  All  his  Debts  Legacies  and  Fu- 
neral Expences,  Then  He  devifes  "  That  his  faid  two  Sons  and  Daugh- 
"  ter  shall  and  MAY  ABSOLUTELY  SELL  mortgage  or  other- 
"  wife  difpofe  of  his  Freehold  Eftate,  for  the  Payment  of  fuch  of 
"  his  faid  Debts  Legacies  and  Funeral  Expences,  as  his  faid  Leafe- 
"  hold  Eftate  mould  not  be  fufficient  to  pay  and  difcharge."  And 
from  and  immediately  after  Payment  of  All  his  Debts  Legacies  and  Fu- 
neral Expences,  He  devifes  the  faid  Freehold  Eftate  or  fo  much  of 
it  as  fhould  remain  after  fuch  Payment  of  his  Debts  Legacies  and 
Funeral  Expences  as  aforefaid,  to  Thomas  Dobfon  and  "James  Lanca- 
jler and  their  Heirs  and  Affigns :  Upon  Truft  that  They  and  the 
Survivor  of  them  and  his  Heirs  fhould  ftand  feifed  thereof  (except  a 
Parlour  and  Room  over  it,  which  He  devifed  to  Dorothy  fo  long  as 
She  fhould  remain  unmarried,)  To  the  Ufe  of  his  Son  Edmund  for 
Life,  without  Impeachment  of  Wafte  ;  and  from  and  after  the  De- 
termination of  that  Eftate,  to  the  faid  Thomas  Dobfon  and  James 
Lancajler  and  their  Heirs  during  his  Life,  to  fupport  &c ;  with  Re- 
mainder to  the  Heirs  Male  of  the  Body  of  the  faid  Edmund;  Re- 
mainder to  the  faid  Thomas  Dobfon  and  James  Lancajler,  for  the 
Term  of  iooo  Years,  to  raife  120/.  for  his  Grand-Daughters  (the 
Daughters  of  faid  Edmund.)  Then  He  devifes  the  Remainder,  fub- 
ject  to  the  faid  Term,  to  the  Ufe  of  his  Son  George,  in  Tail  Male  ; 
with  Remainder  to  his  Grandfon  George.  And  He  appoints  his  faid 
Sons  Edmund  and  George  and  his  Daughter  Dorothy,  his  Executors. 

The  Teftator  died,  and  left  two  Sons,  viz.  the  faid  Edmund  his 
Eldeft  Son  and  Heir,  and  George  ;  and  two  Daughters,  viz,  the 
beforementioned  Dorothy,  and  Hannah. 

Edmund  entered,  and  proved  the  Will. 

The  Leasehold-£//^  was  not  fufficient  to  pay  and  difcharge 
the  Teftator's  Debts  Legacies  and  Funeral  Expences. 

Edmund  fuffered  a  Recovery,  to  the  Ufe  of  Himfelf  in  Fee  :  And 
in  1740,  He  made  a  Mortgage  to  fecure  a  Bond-Debt  to  One  Ma- 
chil,  upon  a  Bond  made  by  the  Teftator,  whereby  the  Teftator  had 
bound  his  Heirs. 

Some 
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Some  of  the  Teftator's  Debts  are  ftill  remaining  due  and  unpaid. 

Edmund  died,  leaving  Ifiue  two  Daughters. 

George  filed  his  Bill  in  Chancery,  to  eftablifh  the  Will ;  and  in- 
filled "  that  the  Devife  to  Thomas  Dobfon  and  James  Lancajler  never 
"  took  EjfecJ  in  Poffeffion ;  as  the  Debts  Legacies  and  Funeral  Expen- 
"  ces  were  not  paid :"  And  He  infilled  "  that  the  Freehold  Eftate, 
"  fubject  to  the  faid  Debts  &c,  does  therefore  belong  to  Him,  in 
"  Tail  Male." 

On  the  other  hand,  The  Daughters  of  Edmund  infill  "  that  the 
"  Recovery  was  well  fufFered  by  their  Father,  Edmund;  and  that 
"  They  are  intitled  to  the  Freehold  Ejlate,  fubject  to  the  Mortgage 
"  abovementioned." 

The  Lord  Keeper  dire&ed  the  following  Queftion  to  be  refer- 
red to  this  Court  for  their  Opinion  ;  viz. 

Whether,  by  Virtue  of  thefe  Words,  viz.  "  In  cafe  the  Money 
"  arifing  from  the  Sale  of  the  Leafehold  Eftate  (hall  not  be 
"  fufficient  to  pay  and  difcharge  All  the  Tellator's  Debts  Le- 
"  gacies  and  Funeral  Expences,  That  then  He  devifes  that 
"  his  two  Sons  and  his  Daughter  shall  and  may  abso- 
"  lutely  sell  mortgage  or  otlwwife  difpofe  of  his  Freehold 
"  Eftate,  for  the  Payment  of  fuch  of  his  faid  Debts  Legacies 
,c  and  Funeral  Expences  as  his  faid  Leafehold  Eftate  fliould 
"  not  be  fufficient  to  pay  and  "difcharge" — Any  Estate  paf- 
fed  to  Edmund,  George,  and  Dorothy ;  Or  only  a  Power  to 
Jell 

It  was  argued  on  Tuefday  ioth  "June  1760. 

Mr.  AJhurJt,  for  the  Plaintiff  George  Lancajler,  though  He  ad- 
mitted that,  in  general,  where  the  Devife  was  "  That  the  Tefta- 
"  tor's  Executors  jhould  fell  his  Land  for  the  Payment  of  Debts 
"  &c,"  the  legal  Eftate  will  not  pafs,  neverthelefs  argued  that  in  the 
prefent  Cafe,  a  Conditional  Fee  pajfed  to  the  Executors,  either  by  ex- 
prefs  Words,  or  at'  leaft  by  the  Intention  of  the  Teftator. 

ift.  As  to  the  Words.     The  Teftator  ufes  the  Word  "  Devife  ;" 
which  alone  is  fufficient  to  pafs  an  Eftate.    And  Litt.  §  383.  proves 
"  that  a  defeazible  Eftate  will  pafs  to  Executors  by  a  Devife  of  Te- 
"  nements,  to  be  fold  by  his  Executors."     And  there  is  *  no  Dif-  *J02isf"; 
ference  between  a  Devife,  "  to  be  fold  by  Executors  ;  and  a  Devife  yetVec  a. 
"  to  them,  to  fell."  Uu.it*. k 

Part  IV.  Vol.11.  5D  zdly. 
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2dly.  But  the  Intention  plainly  is,  to  convey  a  legal  Eftate.  The 
Teftator's  primary  Intention  was  the  certain  and.fpeedy  Payment  of 
his  Debts  Legacies  and  Funeral  Expences.  And  this  Intention  will 
be  beft  anfwered,  by  conftruing  it  to  be  a  Devife  of  the  legal  Eftate. 
The  Cafe  in  ioE  7.  cited  in  Plotvden  414.  a.  is  fimilar  to  this  : 
Where  Cejluy  que  Ufe  deviled  "  That  his  Wife,  being  his  Execu- 
"  trix,  fhould  fell  his  Land,"  and  died  j  and  She  fold  it  to  her 
fecond  Hufband  >  And  this  was  adjudged  a  good  Sale.  In  1  Fern. 
45.  Newman  v.  Johnfon,  a  Devife  "  of  all  his  Eftate,  both  Real 
"  and  Perfonal,  to  J.  S.  my  Debts  and  Legacies  being  firft  de- 
"  dueled,"  was  holden  to  amount  to  a  Devife  "  to  fell,  for  Pay- 
"  ment  of  his  Debts."  The  Intention  is  alfo  apparent  from  other 
Parts  of  this  Will.  For  if  it  was  only  a  bare  Power  to  fell  mort- 
gage &c,  the  Eftate  muft  defend  to  the  Heir  at  Law,  in  the  mean 
Time  ;  who  would  not  be  compellable  to  refund  or  to  account  for 
the  Rents  and  Profits  which  he  ftiould  receive  prior  to  the  Sale  ; 
even  though  the  whole  Real  and  Perfonal  Eftate  fhould  not  fuffice 
to  anfwer  the  Charge  of  the  Debts  Legacies  and  Funeral  Expences. 
A  Devife  *'  That  they  ft:all  and  may  absolutely  sell  mortgage 
"  or  other-wife  difpofe  of  his  Eftate,"  gives  them  an  Estate  in  the 
Land ;  and  includes  giving  them  the  Rents  and  Profits  ;  Efpecially, 
as  the  Heir  would  be  unaccountable  for  them,  if  they  were  to  de- 
fcend  to  him,  till  Sale  &c :  And  the  rather  ftill,  for  that  the  Te- 
ftator  has  taken  exprejs  Notice  of  his  Heir  at  Law,  by  a  particular 
Bequeft  to  him. 

Mr.  Clayton,  for  the  Defendant  (the  Heir  at  Law)  and  alfo  (as 
he  faid)  for  the  Mortgagee,  argued  that  No  legal  Estate 
pafTed  to  the  Executors ;  but  only  a  Power  to  fell  mortgage  or 
otherwife  difpofe  of  this  Eftate,  in  Cafe  the  Leafehold  Eftate  fhould 
prove  deficient. 

And  He  infifted  that  this  Conftruclion  was  agreeable  both  to  the 
Words  of  the  Will  and  to  the  Intention  of  the  Teftator. 

There  are  many  Cafes  where  the  Word  "  Devife"  is  ufed,  and 
yet  no  Fee  paffes.  Sir  William  'Jones  327.  Dike  v.  Ricks.  Cro. 
Car.  33  c.  S.  C.  and  a  Cafe  in  1  Leon.  31;*'  Cafe  38.  Tr.  23  Eliz. 
in  C.  B." 

j  Inf.  113.  </.  is  agreeable  to  Windham's  Opinion  in  1  Leon.  31. 
**  that  the  Vendee  is  in  by  the  Devife,  and  not  by  the  Conveyance 
"  of  the  Executors;"  And  to  Plowd.  414.  a.  (the  cited  Cafe  in 
loff.  7.)  1  In/l.  236.  a.  comments  upon,  explains  and  diftin- 
guifhes  the  Text  of  Littleton  §  383.  (cited  by  Mr.  Jjhurft,)  and 
fhews  the  Diverfity  between  a  Devife  "  that  his  Executors  fhall 
x  "Jell," 
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"  fell"  and  a  Devife  "  to  his  Executors  to  be  fold :"  The  former 
of  which  is  a  bare  naked  Power. 

And  here  is  Nothing  at  all  devfed  to  the  Executors :  They  have 
only  a  bare  Power  to  fell  &c. 

The  Cafe  of  Tates  and  Compton,  in  2  Wms.  308,  309.  proves 
"  that  the  legal  Eftate  did  not  pafs." 

Though  the  Devife  be  general,  "  That  they  mail  and  may  abfo- 
"  lutely  fell  mortgage  or  other  wife  difpofe  of  •"  It  is  ftill  Nothing 
more  than  a  Power. 

And  as  to  the  intermediate  Rents  and  Profits  from  the  Death  of 
the  Tefhtor  till  Sale  or  Mortgage  or  other  Difpofal,  The  Heir  at 
Law  will  be  accountable  for  them,  if  he  receives  them  :  And  thev 
may  be  come  at,  by  Application  in  Equity,  or  otherwife. 

Mr.  A/hurft,  in  Reply,  relied  on  the  Intention  of  the  Teftator  ; 
who  meant,  he  faid,  that  No  One  fhould  take  Benefit,  till  after  his 
Debts  Legacies  and  Funeral  Expences  fhould  be  paid. 

Lord  Mansfield  thought  it  a  plain  Cafe. 

Here  are  no  Words  by  which  the  Eftate  is  devifed  to  the  Execu- 
tors. Therefore,  if  it  be  conftrued,  that  there  it  a  Devife  to  them, 
it  muft  be  raifed  by  Implication.  But,  by  the  Frame  of  the  Will, 
it  is  plain  that  the  Teftator  did  not  fo  intend:  For  he  fhews,  by 
the  Expreflions  that  he  has  ufed,  that  He  knew  the  Diftinclion  be- 
tween a  Devife  of  an  Eftate  to  them,  and  giving  them  only  a 
Power  to  fell.  As  to  the  Term  "Devife-;'  The  Expreflion  "J 
"  devife"  is  here  fynonimous  to  faying  "  I  will;'  or  "  my  Mmd  is." 

The  Intention  of  the  Teftator,  Mr.  Aflmrjl  fays,  can  not  be 
complied  with,  in  this  Cafe,  without  an  Implication  of  a  Devife  to 
the  Executors;  becaufe  it  muft  otherwife  defcend  to  the  Heir  at  Law 
in  the  mean  Time;  Who,  he  fays,  would  not  fc  chargeable  with 
the  intermediate  Rents  and  Profits,  but  altogether  unaccountable  for 
them. 

That,  clearly,  is  not  fo.  The  Land  could  only  defcend  to  the 
Heir,  fubjec"t.  to  the  Charges  ;  and  would  be  liable,  in  his  hands,  to 
the  Payment  of  Debts  Legacies  and  Funeral  Expences.  So  that  the 
Teftator's  Intention  is  equally  anfwered,  One  Way,  as  the  Other. 

The  Certificate  was  as  follows — Having  heard  Counfel  on  both 
Sides,  and  considered  this  Cafe,    (which  the  Parties  delayed 

bringing 
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bringing  on  to  be  argued,  until  this  Term,)  We  are  of  Opi- 
nion That  no  Estate  paffed  to  the  faid  Edmund  George  and 
Dorothy  Lancafter  ;  but  only  a  Power  to  fell  demife  mortgage 
or  otherwife  difpofe  of  the  Premiffes. 


M 


Moultby  verf  Richardfon. 

R.  Howard  moved  that  the  Defendant  might  be  difcharged 
on  Common  Bail;  the  Affidavit  to  hold  to  Bail,   being  only 
"  That  the  Defendant  was  indebted  to  the  Plaintiff  in  fuch  a  Sum, 
"  as  He  computes  it." 

But  Mr.  Juft.  Foster  and  Mr.  Juft.  Wilmot  (the  only  Judges 
then  in  Court)  thought  it  fufficient :  And  they  added  "  That  Cafes 
•r.mtt6$2s**  of*  this  Sort  had  gone  a  great  Way  j"  (intimating  that  they  had 
653-  gone  full  far.) 

Motion  denied. 


TrUay  13th  Fergufon  et  Ux'  verf.  Cornifh. 

June  1760. 

THIS  was  upon  a  Demurrer  by  the  Defendant,  to  a  Declaration 
in  an  Action  of  Covenant  upon  an  Indenture  of  Leafe,  align- 
ing a  Breach  in  Non-Payment  of  Rent. 

The  Declaration  fet  forth  that  Adam  Harper  and  Ph-ebe  his  Wife 
demifed  the  Premiffes  to  the  Defendant  John  Cornifo,  from  &c,  for 
7,  14,  or  21  Years,  as  the  Lejfee  (Cornifo)  flmild  think  proper  ;  at 
60/.  per  Annum  Rent ;  And  the  Defendant  covenanted  to  pay  to  the 
faid  Adam  Harper  and  Phabehis  Wife,  theik  Executors  Admini- 
strators and  Affigns,  the  faid  Rent,  during  the  faid  Term  ;  And 
that  Cornifo  entered,  and  was  poffeifed,  and  continues  in  Pcffeffion. 
Then  it  fhews  the  Death  oiAdam  Harper,  and  the  Intermarriage  of 
Phcebe  with  the  now  Plaintiff  Fergufon;  and  that  fo  much  Rent  &c, 
became  due  and  in  Arrear ;  And  affigns  the  Breach  in  this,  that  the 
Defendant  has  not  paid  &c  (in  the  Words  of  the  Covenant,)  to  the 
•Note— The  pontiff  Fergufon  and  Phcebe  his  Wife.  * 

Anear  of  M      .    £>  J  J 

Rent   upon 

winch  the  To  this  Declaration,  there  was  a  General  Demurrer  by  the  De- 

Breach  is  af-  fencjant     And  a  Joinder  in  Demurrer,  by  the  Plaintiffs. 

figned,  was  '  •*  *      V 

alledged    to 

have  incurred      Mr.  Eyre,  for  the  Defendant,  argued  in  Support  of  the  Demurrer. 

•within   the 

first  fcvtn 

Years-  Queftion — 
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Queftion — Whether  the  Plaintiffs  have  made  a  good  Jljfignment 
of  a  Breach,  in  Non-Payment  of  Rent  fuppofed  to  have  become  due 
upon  this  Leafe. 

1  ft  Objection — This  Covenant  is  a  relative  Covenant :  'Tis  to  pay 
for  and  during  a  Term  of  7,   14,  or  21  Years.     But  if  no  Term 
was  ever  granted,  the  Covenant  fails. 

Now  no  Term  was  created  by  this  Indenture  :  For  it  is  void  for 
Uncertainty.     This  appears  from  the  two  following  Cafes. 

Plowd.  273.  Say  v.  Smyth  and  Fuller ,  proves  "  That  every  Con- 
"  tract  fufficient  to  make  a  Leafe  for  Years  ought  to  have  Cer- 
"  tainty  in  three  Limitations ;  namely,  the  Commencement,  Con- 
"  tinuance,  and  End  of  the  Term." 

6  Co.  Rep.  35.  The  Bijkop  of  Bath's  Cafe,  lays  it  down,  "  That 
"  the  Certainty  of  Continuance  is  to  be  intended,  Either  where 
"  the  Term  is  made  certain  by  an  exprefs  Enumeration  of  Tears :  Or 
"  by  Reference  to  Certainty  ;  or  by  reducing  it  to  Certainty,  by  Mat- 
"  ter  ex  poft  Faclo,  or  by  Confi ruction  in  Law  by  exprefs  Limita- 
"  tion." 

Therefore,  the  Habendum  in  this  Leafe  is  void  for  Uncertain- 
ty.    It  is  a  Demife,  to  hold  from  Michaelmas  &c,  for  the  Term 
of  7,   1 4,  or  2 1  Years,  as  the  Leffee  fall  think  proper.     Now,  if 
the  Leffee  fhould  not  elect,  the  Leafe  could  never  commence. 

But,  at  leaft,  the  Continuance  of  it  is  quite  uncertain.  It  is 
not  (as  the  ufual  Way  of  making  thefe  Leafes  is,)  a  Leafe  for  21 
Tears  certain,  covenanted  to  be  defeafible  at  the  Election  of  the  Lef- 
fee ;  nor  is  it  made  certain  by  any  Reference  to  a  Thing  which  has 
Certainty  at  the  Time  of  the  Leafe  made ;  Nor  is  there  any  Thing 
ex  poft  faclo  to  be  done,  or  averred  to  have  been  done;  (And  the 
Leffee's  Entry  determines  Nothing ;  It  can  be  no  more  than  Evi- 
dence, even  after  7  Years  Poffeffion ;)  Nor  can  here  be  any  Conjunc- 
tion of  haw,  by  exprefs  Limitation. 

2d  Objection — But  ifKhe  Court  mould  think  it  to  be  a  fubfijling 
Covenant ;  then  a  2d  Queftion  will  arife,  "  Whether  it  fubfifts  bc- 
"  tween  the  present  Parties." 

The  Covenant  is,  "  to  pay  to  the  deceafed  Hufband  and  his  Wife, 
"  {Adam  Harper  and  Phaber)  and  to  their  Executors  Admini- 
"  ftrators  and  Affigns."  Therefore  the  Executors  of  the  deceafed 
Hufband  ought  to  have  joined  in  this  Action. 

Part  IV.  Vol.  II".  5E  3d  Ob- 
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3d  Objection  goes  to  the  Manner  of  ajjigning  the  Breach :  It  ought 
to  have  been  fhewn  "  that  the  Rent  was  not  paid  to  the  Execu- 
"  tors  of  the  Hujband." 

Lord  Mansfield— The  Leffee  has  certainly  entered,  and  con- 
tinues in  Pojfefjion :  And  it  is  as  certain,  that  he  muji  fay  the  Rent. 

It  is  undoubtedly  a  good  Leafe  for  7  Years ;  (whatever  may  be 
the  Validity  of  it  as  to  the  other  two  eventual  Terms,  of  14  and  21 
Years :)  And  the  Breach  is  affigned  for  Non-Payment  of  Rent  in- 
curred within  the  firfl  Seven  Years. 

Mr.  Serj.  Poole  was  for  the  Plaintiff:  But  the  Chief  Juftice  was 
fo  clear  in  his  Opinion,  that  there  was  no  need  for  Him  to  interfere ; 
nor  did  He. 

Per  Cur.  Judgment  for  the  Plaintiffs. 


Hewfon  verf.  Brown. 

MR.  Winn  moved,  on  behalf  of  the  Plaintiff,  for  an  Order  upon 
the  proper  Officer  of  the  Coiwt  «/  Common  Pleas,  to  at- 
tend here  with  the  Record  of  that  Court  (between  Watfon  v.  Hew- 
Jon)  in  Order  for  it's  being  infpected  by  this  Court. 

The  Defendant  in  this  Court,  who  was  fued  here  upon  a  Bond  to 
indemnify  the  prefent  Plaintiff,  had  pleaded  "  Non  darmiificatns :" 
To  which  Plea,  the  Plaintiff  replied  a  Recovery  in  the  Court  of  Com- 
mon Pleas  againft  him,  by  one  Thomas  Watfon ;  whereby  he  was 
damnified.  To  this  Replication,  the  Defendant  here  had  rejoined 
"  Nul  tiel  Record :"  And  the  Plaintiff  fur-rejoined,  "  That  there  is 
"  fuch  a  Record." 

Mr.  Winn  acknowledged  that  the  ordinary  Courfe  and  Method  of 
Practice  in  thefe  Cafes,  was  to  iffue  a  Certiorari,  and  have  it 
certified;  And  He  alfo  acknowledged  that  he  could  not  find  any 
Precedent  that  came  up  to  the  prefent  Cafe :  But  he  urged  that  it 
would  fave  Time  and  Expence  ;  and  that  this  Court  by  their  Ge- 
neral furifdiclion,  had  fuch  a  Power  over  all  inferior  Jurifdictions. 

•Mr.  Tuft-         But  Lord  Mansfield  and  the  *  Two  other  Judges  now  in 
Demfon  was    Court  were  very  clear  that  as  here  was  no  Sort  of  Reaibn  to  so  out 

1  C 

•  of  the  common  and  ordinary  Courfe,  It  would  be  wrong  to  break 

the  efhbliiiied  Pailes  and  Methods  of  Proceeding:   And  therefore 
They 

Denied  the  Motion. 

Rex 
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Rex  verf.  Inhabitants  of  Hitcham.      V.  ante,  pa.  910. 

THE  *  amended  Order  was  now  Affirmed :  •  v. a*tt, (a. 

9„. 

But,  being  made  on  new  Evidence  (proving  him  to  have  been  a 
Single  Man  at  the  Time  of  the  Hiring,) 

The  Court  thought  it  reafonable,  and  accordingly  Ordered  that 
the 

Recognizance  be  discharged. 


Rex  verf.  Pemberton.  Saturday  14th 

'June  1760. 

ON  fhewing  Caufe  againft  a  Rule  for  quafhing  an  Indictment 
on  5  Eliz.  c .  4.  §31.  for  exercifing  the  Occupation  of  a 
Tanner,  not  having  ferved  an  Apprenticeship  therein  for  Seven 
Years. 

:   / 
Mr.  Sayer,  on  the  Part  of  the  Defendant,  objected, 

ift.  That  though  the  Trade  of  a  Tanner  was  undoubtedly  a  Trade 
ufed  within  the  Realm  of  England  at  the  Time  of  making  this  Act 
of  5  Eliz.  yet  it  was  not  meant  and  intended  to  be  included  in  this 
prohibitory  Claufe ;  being  at  that  very  Time  under  Regulation  by 
other  Statutes  (no  lefs  than  16  in  Number)  made  for  the  Purpoie  of 
regulating  it ;  and  particularly,  by  1  Eliz.  c.  9.  which  allows  the 
Ule  of  it  to  Apprentices  or  Covenant-Servants  brought  up  in  that 
Trade  Four  Years :  And  Another  Statute  made  in  the  very  fame 
Year  with  the  prefent  One,  viz.  5  Eltz.  c.  8.  deicribes  who  may 
be  Tanners.  So  that  it  can  not  be  imagined  that  this  Occupation 
was  ever  meant  to  be  included  on  the  Prohibition  of  5  Eliz.  c.  4. 

§3X- 

And  though  both  thefe  Statutes  (of  1  Eliz.  c.  9.  and  5  Eliz. 
c.  8.)  are  now  repealed,  yet  they  are  equally  an  Argument  to  fliew 
the  Conftrudtion  of  the  Claufe  in  queflion,  as  if  they  ftood  unre- 
pealed :  And  lb  the  Court  confidered  a  repealed  Statute,  in  conftru- 
ing  the  unrepealed  One  of  43  Eliz.  c.  2.  in  the  Cafe  of  Rex  v. 
Loxdale  et  al\  H.  1757.  30  G.  2.  B.  R. 

2d  Objection. — If  the  Trade  of  a  Tanner  was  meant  to  be  in- 
cluded in  the  prohibitory  Claufe  of  5  Eliz.  c.  4.  §  31.  yet  that  Sta- 
tute was,  as  to  this  particular  Trade  or  Occupation,  repealed  by 
1  the 


1036    .       Trinity  Term  33  &  34  Geo. 


the  5  Eliz.  c.  8.  and  i  J.  i.  c.  22.  §  5.  which  are  repugnant  to, 
and  consequently  a  'virtual  Repeal  thereof,  fo  far  as  concerns  this 
Trade.  The  former  is  indeed  now  repealed  :  But  the  latter  is  not. 
They  admit  of  5  or  6  other  Qualifications  befides  having  ferved 
an  Apprenticeship  for  7  Years ;  Namely,  Such  as  then  had  Tan- 
houfes  and  tifed  the  Trade ;  Alfo  the  Wives  and  Sons  of  Tanners  ha- 
ving ufed  the  Myftery  four  Years ;  Alfo  fuch  Perfons  as  fhould 
marry  the  Wives  or  Daughters,  to  whom  Tan-houfes  and  Fats 
mould  be  left.  So  that  there  are  now  many  other  Qualifications  that 
juftify  ufing  the  Trade,  befides  that  of  Serving  a  7  Years  Appren- 
ticeship. 

3d  Objection. — An  Indictment  will  not  therefore  now  lie  upon 

5  Eliz.  c. 4.  §  31.  alone  and  generally:  But  it  ought  to  specify 

all  thefe  other  Qualifications  allowed  by  the  fubfequent  Statute} 

and  to  fhew  that  the  Party  is  not  within  any  of  them  ;  as  is  done  in 

Convictions  upon  the  Game-Acts,  and  Convictions  for  Swearing, 

and  upon  the  Act  of  8,  9  W.  3.  c.  26.  "  for  the  better  preventing 

"  Counterfeiting  the  current  Coin  of  this  Kingdom."      And  for 

*  v.mte  148  this,  He  cited  *  Rex  v.  Maurice  Jarvis,  H.  1757.  30  G.  2.  and 

,0  '5'*         Rex  v.  -f  Sparrow,  (as  He  called  it,)  where  a  Conviction  for  pro- 

5 par -ting, "'h.  phane  Curfing  and  Swearing  was  quafhed,  becaufe  it  did  not  alledge 

8G.  1.  s.C.  "  That  the  Defendant  was  not  a  Servant,  Labourer,  Common  Sol- 

"  dier  or  Sailor." 

This  Indictment  is  upon  a  Statute  not  favoured :  And  the  Cafe  is 
the  harder  upon  the  Defendant,  and  the  more  oppreffive,  for  that 
he  is  under  another  Indictment  on  1  J.  1.  c.  22. 

Mr.  Norton,  for  the  Profecutor,  having  been  heard  in  Anfvver 
to  the  Objections ;  and  having  made  the  proper  Distinctions  be- 
tween the  Cafes  cited  and  the  Cafe  now  in  queftion ; 

The  Court  were  unanimouily  of  Opinion — That  whatever  Li- 
cence might  be  given  by  any  Statute  fubfequent  to  5  Eliz.  c.  4.  to 
Perfons  who  had  not  ferved  a  Seven  Years  Apprenticeship,  to  exer- 
cife  the  Trade  of  a  Tanner  under  certain  other  Qualifications  therein 
defcribed  ;  Yet,  as  the  Trade  of  a  Tanner  was  clearly  a  Trade  ufed 
at  the  Time  of  making  the  5  Eliz.  c.  4.  (and  Seems  ackowledged  even 
by  if.  1.  c.22.  §  5.  to  be  included  in  5  Eliz.  c.  4.)  It  is  not  ne- 
ceffary,  in  an  Indictment  upon  5  Eliz.  c.  4.  §  31.  for  having  ufed 
this  Trade  without  having  ferved  fuch  an  Apprenticeship,  to  aver 
the  Want  of  the  other  Qualifications,  which  by  the  fubfequent  Sta- 
tute intitle  a  Perfon  fo  qualified,  to  ufe  the  Trade:  But  fuch  other 
Qualifications  or  Exceptions  muft  be  shewn  by  the  Defendant, 
by  Way  of  Excufe,  either  by  Plea,  or  in  Evidence.  It  is  enough 
for  the  Profecutor,  to  bring  the  Caie  within  the  General  Purview  of 

the 
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the  Statute  upon  which  the  Indictment  is  founded  ;  if  that  Statute  has 
General  prohibitory  Words  in  it.  For  where  an  Indictment  is  brought 
vpon  a  Statute  which  has  general  -prohibitory  Words  in  it,  it  is  fufficient 
to  charge  the  Offence  generally,  in  the  Words  of  the  Statute:  And 
if  a  jubfequent  Statute,  or  (as  Mr.  Juft.  Fojler  and  Mr.  Juft.  Wilmot, 
who  fpoke  after  Lord  Mansfield  and  Mr.  Juft.  De?iifon,  added,)  even 
a  Claufe  of  Exception  contained  in  the.  fame  Statute,  excufes  Perfons 
under  fuch  and  fuch  Circumftances,  or  gives  Licence  to  Perfons  fo 
and  fo  qualified,  fo  as  to  excufe  or  except  them  out  of  the  general 
prohibitory  Words,  That  muft  come  by  Way  of  Plea,  or  Evidence, 
"  That  the  Party  is  not  within  fuch  general  Prohibition,  but  ex- 
cepted out  of  it." 

Indeed,  where  the  Words  of  a  Statute  are  defcriptive  of  the  Na- 
ture of  the  Offence,  or  the  Purview  of  the  Statute,  or  neceflary 
to  give  a  fummary  Jurifdiction,  there  it  is  neceflary  to  fpecify  in  the 
particular  Words  of  fuch  Statute.  In  the  Statute  to  prevent  Coun- 
terfeiting the  Coin  (8,  9  W.  3.  c.  26.)  it  is  the  Purview  of  the  Sta- 
tute; not  a  general  Prohibition:  'Tis  Defcription — "  Any  Smith, 
"  Engraver,  Founder,  or  other  Perfon  or  Perfons  whatfoever,  other 
<c  than  and  except  the  Perfons  employed  in  or  for  his  Majefty's 
"  Mint  &c" 

N.B.  Mr.  Juft.  Foster  faid,  He  believed  there  were  not  lefs 
than  a  hundred  Trades  mentioned  in  other  Claufes  of  5  Eliz. 
c.  4.  And  that  He  had  once  taken  the  Pains  to  extract  them 
and  range  them  alphabetically. 

Per  Cur.  unanimoufly, 

The  Rule  to  fhew  Caufe  Why  the  Indictment 
fhould  not  be  quafhed,  was  discharged. 


Kind's  Bench  Prifoners  verf.  Marfhalfea  Prifoners :      7"tr^  '"th 

O  J  June  1 760. 

on 
Mr.  Frederick  Afrifielcfs  Will. 


THIS  was  a  Claim  of  a  Legacy,  fuppofed  by  the  Prifoners  in  the 
Prifon  of  this  Court  to  be  left  to  Them  :  And  the  Matter  came 
on,  (by  Order  of  the  Court,)  in  the  Paper,  to  be  argued.  The  fliort 
and  Angle  Queftion  was  "  Whether  the  following  Bequeft  was 
"  made  to  the  Prifoners  in  the  Prifon  of  this  Court,  or  to  Thofe 
"  who  were  in  the  Prifon  of  the  Palace  Court." 


Pa  rt  IV.  Vol.  II.  5  F  Frederick 
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Frederick  Jl[l field,  of  Richmond  in  Surrey  Gentleman,  devifed  his 
Copyhold  Eftate  (already  furrendered  to  the  Ufe  of  his  Will)  and  alfo 
all  his  perfonal  Eftate,  (after  &c,)  to  Truftees  to  be  fold ;  and  di- 
rected the  Produce  to  be  laid  out  in  Freehold  Lands.  Then  he  fur- 
ther dire&s,  that  his  Truftees  mall,  for  ever,  ifliie  pay  and  difpofe 
of  the  Rents  and  Profits,  unto  and  amongft  fuch  Perfons,  who,  for 
the  Time  being,  mall  be  poor  Prifoners  and  infolvent  Debtors  in  the 
Marshalsea  Prifon  in  the  Bur  rough  of  Southwark  in  the  County  of 
Surrey,  and  real  and  fit  Objects  of  Charity ;  for  and  towards  their 
Subfiftance  during  their  respective  Imprisonments  there ;  in  fuch 
Manner,  and  in  fuch  Parts  and  Proportions,  as  his  faid  Truftees  and 
the  Survivors  of  them  and  their  Heirs  fhould  from  Time  to  Time 
order  direct  and  appoint. 

Mr.  Gould,  for  the  Prifoners  in  the  Prifon  of  this  Court,  argued 
that  this  Devife  belongs  to  the  Prifoners  of  this  Court. 

The  Jurifdiction  of  this  Court,  in  the  prefent  Queftion,  depends 
upon  the  Act  of  32  G.  2.  c.  28.  §  9.  which  gives  Power  to  the 
feveral  Courts  therein  named,  to  examine  into  and  order  Payment  of 
Bequefls  made  to  poor  Prifoners  in  the  feveral  Gaols  or  Prifons  with- 
in their  refpective  Jurifdictions.  By  which  Order,  the  Prifoners  of 
this  Court  will  be  bound,  if  the  Determination  (ball  turn  againft  them: 
But  the  Prifoners  of  the  Palace-Court  Prifon  will  not  be  bound  by 
any  Determination  of  the  Judges  of  this  Court ;  in  Favour  of  the 
Prifoners  of  this  Court. 

The  Devife  is  "  to  the  Prifoners  in  the  Marshalsf.a-Prison 
"  in  the  Buyrough  of  Southwark  :"  Which  muft  mean  the  Prifon  of 
this  Court. — In  Support  whereof,  He  cited  Co.  10  Rep.  69,  71,  72. 
The  Cafe  of  the  Marfaifea ;  and  Spelman's  Glofary,  Title  Marfhal. 
And  He  obferved  that  the  Defendant  who  is  a  Prifoner  in  the  King's 
Bench  Prifon  is,  and  is  always  fuppofed  (in  the  Declaration  againft 
him)  to  be,  in  Cufod'  Marcfchalli  Mareschalsiae  Domini  Re- 
gis :  The  other,  (the  Defendant  in  the  Palace-Court,)  in  Cujicd' 
Marefchalli  Marefchalfice  Hospitii  Domini  Regis.  He  alfo  cited 
1  Bufr.  207  to  212.  Cox  v.  Gray,  at  large  :  And  argued  that  there- 
fore, propter  Excellentiam,  this  Devife  is  to  the  Prifoners  of  the  Pri- 
fon of  this  Court. 

Mr.  Field,  contra,  for  the  Prifoners  of  the  Palace-Court,  argued 
and  fufticiently  fhewed  that  this  Devife  mufl  be  underftood  to  be 
to  the  Prifoners  in  the  Prifon  of  the  Marfial  of  the  House-hold. 


Lord 
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Lord  Mansfield  was  clearly  of  that  Opinion.     He  obferved, 
that  not  only  in  vulgar  Speech,  but  likewife  in  many  Ads  of  Par- 
liament, the  Prifon  of  this  Court  is  called  the  King's  Bench  Pri-  „  ;,  . 
fon;  and  the  *  Other  is  called  the  MARSHALSEA-Prifon.     Both  of/„,,r; 
them  indeed  are  in  the  Burrough  of  Souitnvark :  But  Each  of  them>*  ™rho 
has  it's  refpective  Appellation.     And  this  Teftator  ufed  the  Name  'e^!'tl\':a\- 
that  was  always  ufed  by  every  Body  elfe  in  Common  Parlance ;  with-  corf:  Alio 
out  fearching  Spelman's  Glojjary  or  my  Lord  Coke's  or  Bul/lrode's  Bio«»?sNo»*- 
Reports,  to  find  the  jlricl  and  legal  Name.     This  is  a  fufficient^'^.' 
Reafon  for  Us,  not  to  make  any  Order  at  all  in  the  prefent  Cafe.       Note— This 

refpecliveAp- 
pdlation  of  each  of  thefe  Prifons  was  agreed  by  the  Marfhal  of  this  Court,  (on  Appeal  to  his  own  Candor, 
by  Lord  Mansfield,)  to  be  the  Name  ufed  in  Common  Parlance. 

Therefore  No  Rule  was  taken. 


Rex  verf.  Pearfon.  Tim/dy  loth 

J  'June  i;C)0. 

MR.  Baynham  moved,  upon  the  ufual  Affidavit,  that  the  De- 
fendant might  be  admitted  to  defend  in  Forma  Pauperis. 

But,  upon  it's  appearing  that  this  was  upon  an  Attachment  for  a 
Contempt,  and  not  a  C  a  use  in  Court  ;  And  Mr.  Baynham  not  be- 
ing able  to  produce  any  Precedent  of  fuch  a  Rule  having  ever 
been  made  where  no  Caufe  was  depending  in  Court  j 

The  Motion  was  denied. 


Margaret  Hutt's  Cafe : 

or 

Rex  verf.  Bowmafter  and  Ep worth. 

ON  this  Woman's  offering  to  exhibit  Articles  of  the  Peace 
againft  thefe  two  Perfons,  It  appeared  that  the  Fads  charged 
were  done  at  Port/mouth. 

Whereupon  The  Court  objected  to  Her,  that  She  might  as 
well  have  applied  to  a  Juftice  of  Peace  in  the  Neighbourhood  :  And 
then  the  Defendants  would  not  be  under  a  Neceffity  of  Coming  up 
to  London,  to  put  in  Bail. 

It  was  anfwered,  That  if  there  fhould  be  any  particular  Incon- 
venience arifing  therefrom,  there  might  be  a  Mandamus  to  a  Juftice 
1  of 
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of  Peace  in  the  Country  impowering  Him  to  take  the  Security 
there :  And  of  this,  Mr.  Harvey  (as  Amicus  Curiae)  mentioned  fe- 
veral  Inftances  within  his  own  Observation  and  Memory. 

At  length,  Mr.  Athorpe  (Secondary  of  the  Crown-Office)  pro- 
pofed,  and  The  Court  came  into  this  Expedient,  viz.  That  on 
iffuing  the  Attachment  of  the  Peace,  which  is  of  Courfe  made  cut 
upon  the  Court's  receiving  the  Articles  praying  Security  of  the 
Peace,  an  Indorjanent  mould  be  at  the  fame  Time  made  thereon, 
authorizing  and  directing  any  Juflice  or  Juftices  of  Peace  in  that 
County  [Southampton)  to  take  the  Security  of  the  Peace  there ;  fpe- 
cifying  the  particular  Sums  wherein  the  Principals  and  alfo  their 
Sureties  mould  be  bound. 

Per  Cur. 

It  was  Ordered  accordingly. 


Saturday >  ziit  Rex  verr  Moreley  ;    Rex  verf,   Ofborne  ;    Rex  verf. 

June  1760.  «/  J  J  .  J 

Reeve  ;   and  Rex  verj.  Norns. 


M 


R.  Knottier  and  Mr.  Fihner  mewed  Caufe  agajnft  the  ijj'uing 
of  a  Certiorari  to  remove  feveral  Orders  made  by  Mr. 
Moneypemiy,  a  Juftice  of  Peace  in  Kent,  upon  the  Conventicle- 
A£l,  22  Car.  2.  c.  i  :  By  which  Orders  he  had  convicted  a  Me- 
thodift-Preacher,  and  the  Mafler  of  the  Houfe  wherein  He  preach- 
ed, and  Several  of  the  Audience,  in  the  refpective  Penalties  fol- 


lowing 

*V.  Sea.  3.  The  *  Preacher  (Moreley)  was  convicted  in  20  /.  The  -j-  Mailer 
\y  Seft  t.  °f  ^e  Houfe  (Ofborne)  in  20  I.  and  Several  of  $  the  Perfons  pre- 
fent,  in  5  s.  a-piece.  Two  of  the  Auditors  (Reeve  and  Norris)  had 
|r.  Seft.  5.  had  10/.  ||  a-piece  levied  upon  them,  (by  virtue  of  the  3d  Section 
of  this  Act,)  the  Preacher  Himfelf  not  being  to  be  found.  The 
Penalty  had  been  levied  upon  Ojborne,  (the  Mafter  of  the  Houfe,) 
as  well  as  upon  Reeve  and  Norris.  They  had  All  appealed  (within 
the  Week)  to  the  Seffions:  And  Mr.  Moneypenny  had  returned  to 
the  Seffions,  the  Monies  levied,  and  certified  the  Evidence,  with 
the  Record  of  the  Conviction,  cgreeable  to  the  Directions  of  the 
6th  Section  ;  And  the  Defendants  had  pleaded  and  been  tried  by 
a  Jury  at  the  Quarter-Seffions  ;  And  there  had  been  both  VerdiB 
and  judgment  given  againft  them. 

Mr.  Knowlerand  Mr.  Fihner,  on  behalf  of  the  Profecution,  urged, 
that  after  All  this  had  pafied,  a  Writ  of  Error  might  lie;  but 
not  a  Certiorari,  which  will  only  lie  when  there  is  no  other 
Remedy. 

And 
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And  there  is  a  Claufe  in  the  6th  Scftion,  which  is  exprefs, 
<c  That  NO  other  Court  whatsoevi  r  fall  intermeddle  with  any 
"  Caufe  or  Caufes  of  Appeal  upon  this  Aft:  But  they  (hall  be  finally 
"  determined  in  the  Quarter- Seflions  only."  Which  Negative 
Words  muft  include  All  the  Courts  of  Judicature  in  the  Kingdom, 
and  this  Court  in  particular,  as  being  moft  likely  to  meddle  with 
Matters  of  this  kind. 

And  the  13th  Section  direfts  "  that  this  Aft,  and  all  Claufes  there- 

"  in  contained,  (hall  be  conflrued  moft  largely  and  beneficially  for  the 

"  SuppreJJing  of  Conventicles,  and  for  the  Juflification  and  Encou- 

"  ragement  of  all  Perfons  to  be  employed  in  the  Execution  thereof  j 

"  And  that  no  Record  Warrant  or  Mittimus  to  be  made  by  Virtue  of 

"  this  Aft,  or  any  Proceedings  thereupon,  mall  be  reverfed  avoided 

"  cr  any  Way  impeached,  by  reafon  of  any  Default  in  Form." 

Therefore,  to  what  Purpofi  mould 'a  Certiorari  ifTue,  when  the 
Court  can  neither  intermeddle  with  the  Fail  or  Form  ? 

The  Penalties  are  (by  the  2d  Seftion)  to  be  dijlributed  into  three 
Parts ;  t  to  the  King,  f  to  the  Poor,  f  to  the  Informer :  And 
thefe  Penalties  have  been  fo  diftributed ;  And  this  Court  can  not 
order  Rejlitution. 

As  to  the  Penalties  under  1  o  s.  the  Aft  gives  no  Appeal :  If  the 
Juftices  have  done  wrong  in  the  Matter  of  thefe,  'tis  in  a  Matter 
coram  non  judice. 

Mr.  Knowler  and  Mr.  Fihner  had  Affidavits  of  the  Fafts  which 
they  alledged. 

Lord  Mansfield,  afked  them  Whether  the  Negative  Words  in 
the  6th  Seftion  would  not  conclude  itrongly  againft  a  Writ  of  Error. 

Mr.  Knowler  and  Mr.  Fihner  anlwered,  That  as  to  FaB,  they 
mio-ht;  but,  perhaps,  not  as  to  Law.  They  cited  a  little  printed 
Book,  laid  to  be  written  by  Ld.  Ch.  J.  Saunders,  (a  Comment  on 
this  Conventicle-Aft)  Fo.  69.  §  6.  &  §  13  :  Which  (hewed  Him  to 
be  of  Opinion  "  That  no  Certiorari  would  lie  upon  it." 

Mr.  Juft.  Denison  obferved,  "  That  there  have  been  many  De- 
■"  terminations  to  the  Contrary  fince." 

Mr.  Norton,  Mr.  Stew,  and  Mr.  Leigh,  who  were  for  the  Cer- 
tiorari, infifted  That  the  General  Jurifdiftion  of  this  Court  is  not 
taken  away  by  mere  negative  Words  in  an  Aft  of  Parliament :  This 

Part  IV.  Vol.11.  5g  Court 
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Court  fhall  never  be  oufted  of  its  JurifdicTion  without  Special  Words. 
Dr.  Fo/ler's  Cafe,  u  Co.  64.  b.  1  Ro.  Rep.  92,  94.  S.  C.  1  J^ff/r. 
66.  SwzY/j's  Cafe.     1  Ma/:  45.  S.  C. 

Befides,  Thefe  Words  "  That  no  other  Court  whatfoever  fhall 
"  intermeddle  with  any  Caufe  or  Caufes  of  Appeal ;  but  that  they  (hull 
"  be  finally  determined  in  the  Quarter-SefTions  only;"  mean  no 
more  than  that  the  Facts  fhall  not  be  re-examined:  But  the  Legality 
may ;  or  a  Want  of  furifdiclion  may  be  taken  Advantage  of.  The 
Cafe  may  be  fuch  as  that  the  Juftices  have  no  furifdiclion  of  the  Mat- 
ter. And  where  a  Statute  does  not  expreffy  and  totidem  verbis  take 
away  a  Certiorari,  and  direct  "  that  no  Certiorari  mall  iffue,"  the 
Court  will  grant  One.  And  Peat's  Cafe,  in  6  Mod.  228.  proves 
"  That  a  Certiorari  does  lie  upon  this  very  Act."  The  Court  there 
fay,  "  That  the  Juftices  of  Peace  being  Judges  of  the  Matter,  if 
"  they  wrong  You,  Tou  have  your  Remedy  bv  Certiorari,  or 
"  Appeal  to  the  Sefiions."  And  it  appears  in  that  Cafe  (at  the  End 
of  it,)  that  a  Certiorari  had  then  actually  ifj'ued. 

As  to  Five  of  thefe  Convictions,  which  were  acrainft  Perfons 
prejhit  at  this  Aflembly,  and  under  ioj.  (namely,  only  $s.  a-piece,) 
No  Appeal  is  given  :  And  confea^ently,  there  can  be  no  Doubt  but 
that  a  Certiorari  does  lie,  as  to  them. 

Mr.  Norton,  being  afked  "  What  was  the  Objection  that  he  had  to 
"  thefe  Convictions,'*  anfwered,  That  it  was  not  alledged  "  that  the 
*  /'.  Sea.  1.    "  Defendants  were  *  Subjects  of  this  Realm :"  Which  is  an  effential 
Requifite. 

The  Court  were  unanimoufly  of  Opinion  that  a  Certiorari 
ought  to  iffue.  A  Certiorari  does  not  go,  to  try  the  Merits  of  the 
Queftion  ;  but  to  fee  whether  the  limited  Jurisdiction  have  exceeded 
their  Bounds.  The  furifdiclion  of  this  Court  is  not  taken  away,  un- 
lefs  there  be  exprefs  Words  to  take  it  away:  This  is  a  Point  fettled. 
Therefore  a  Certiorari  ought  to  ifTue  :  And  after  a  Return  fhall  be 
made  to  it,  You  will  be  at  Liberty,  and  it  will  ftill  be  open  to 
You,  to  move  to  fuperfede  it,  if  there  fhould  appear  Reafon  for  the 
Court's  fo  doing. 

Rule  made  abfolute,  for  a  Certiorari. 


Rex 
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Rsx  verf.  Blooer.  mAuj^y 

•>  2  ;th  June 

1760. 

MR.  Norton  and  Mr.  Madoch  fliewed  Caufeagainft  the  Iffiiing  of 
a  Mandamus  which  had  been  prayed  to  be  directed  to  One 
Samuel  Blooer,  a  Parilhioner  ot  Matfield  in  Staford/hire  and  an  Inha- 
bitant of  the  Chapelry  of  Gallon  within  that  Pariah,  (Who  had  turned 
Mr.  William  Langley  the  Curate  of  that  Chapel,  out  of  it,  after  he 
had  been  Eleven  Weekt  in  EefjeJJhn,  and  locked  it  up,)  Commanding 
him  to  re/lore  the  laid  IViluam  Langley,  Clerk,  to  the  Place  and 
Office  of  C urate  of  the  faid  Chapel. 

This  Chapel  is  a  Donative,  and  is  endowed  with  hands:  And 
the  Inhabitants  of  4  different  Parifhes  contribute  to  the  Repair  of  it. 
The  Curate  of  it  has  a  Stipend.  Mr.  Evans,  the  Vicar  of  Matfield  . 
fwore  in  his  Affidavit,  "  That  he  believes  He  has  the  Right  cfN;- 
"  ruination  to  it ;  And  that  it  has  been  executed ;  And  that  Mr. 
"  Langley  is  appointed  and  nominated  by  Him."  But  there  were 
contrary  Affidavits ;  wherein  the  Deponents  fwear  "  That  they  be- 
"  lieve  the  Right  of  Nomination  to  be  in  the  Inhabitants."  It 
appeared  that  Mr.  Langley  had  a  Licence. 

The  two  Gentlemen  beforementioned,  Who  were  Counfel  for  the 
Parimioner  and  againfl  the  Mandamus,  argued  That  this  Chapel  ap- 
peared to  be  a  Donative;  and  as  the  particular  Nature  of  it  was  not 
ftated,  it  muff  be  confidered  as  only  a  private  Chapel,  and  not  as  a 
public  Office  :  And  confequently,  no  Mandamus  will  lie. 

Befides,  the  Right  of  Nomination  is  not  eftablifhed.  The  Vicar 
onlv  fwears  "  That  he  believes  He  has  Right  of  the  Nomination :" 
Which  is  contradicted  by  the  adverfe  Affidavits.  And  if  it  were  not, 
Yet  a  Vicar  has  Nothing  to  do  with  a  Donative. 

They  mentioned  Prefcot's  Cafe,  the  Chaplain  of  Manchefter  Col- 
lese,  reported  in  2  Strange  797.  by  the  Name  of  Dominus  Rex  v. 
Epifcopum  Chefter.  But  there,  they  faid,  were  Letters  Patent :  The 
College  was  of  the  Foundation  of  the  Crown.  The  Ground  of  the 
Court's  interpoiing  in  that  Cafe,  was  becaufe  there  was  no  other 
Remedy. 

This  Man  may  have  another  Remedy :  He  may  bring  an  EjeBmeni 
for  the  Fa nr.  which  He  fays  belongs  to  him  as  Curate  of  this  Cha- 
pel ;  Or  He  may  have  his  Action  of  Treipafs. 

Every  Vicar  might  as  well  come  for  a  Mandamus  to  be  reftored, 
as  this  Man. 

Mr. 
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Mr.  Morton  and  Mr.  Aft  on  argued  for  the  Mandamus ;  and  urged 
that  this  was  an  Office  or  Degree  that  .concerned  the  public  Weal ;  and 
therefore  a  Mandamus  would  lie  to  reftore  to  it,  upon  the  Principle 
laid  down  by  Chief  Juftice  Glyn,  in  the  Cafe  of  the  Clerk  of  the 
City  Works  of  London,  2  Siderfin  112,  113.  Who  fays  that  a  Man- 
damus mall  be  granted  in  thefe  two  Cafes ;  firft,  to  reftore  to  an 
Office  which  concerns  the  Execution  of  Juftice  j  Secondly,  If  the 
Office  or  Degree  be  for  the  Weal  Public. 

A  Mandamus  will  lie  to  reftore  even  a  Sexton.  "Raym,  21 1.  J/Ie's 
Cafe,  Sexton  of  Kingfclere ;  and  2  Lev.  18.  S.  C.  Rex  v.  Church- 
Wardens  of  Kingfclere.  So  it  will,  to  reftore  a  Parifh-Clerk.  6  Mod. 
253.  Parker  v.  Clerk.  And  furely  a  Curate  of  a  Chapel,  with  a 
Stipend,  is  more  a  public  Officer,  than  a  Parif/j-Clerk  or  Sexton  is. 

JVoff  conftat  that  this  is  a  Donative.  But  if  it  be,  yet  no  Licence 
is  neceffary  in  Cafe  of  a  Donative ;  though  in  the  Cafe  of  a  perpe- 
tual Curacy,  it  is  neceflary. 

And  it  is  no  Objection,  to  fay  "  that  We  have  another  Remedy;" 
if  We  are  intitled  to  this. 

The  Counfel  on  the  other  Side  (againft  the  Mandamus)  obferved 
that  Parith-Clerks  and  Sextons  are  temporal  Officers ;  whereas  this 
was  Ecclejiajlical :  And  a  Vicar  or  Reclor  may  juft  as  well  apply 
for  a  Mandamus,  as  the  Chaplain  of  a  Donative*. 

The  Court  propofed  to  the  Parties,  to  try  the  Merits  in  a 
feigned  IfTue :  Which  was  declined,  on  the  Part  of  Blooer ;  who 
infilled  on  taking  the  Opinion  of  the  Court  "  Whether  the  Rule 
"  ought  not  to  be  difcharged." 

Lord  Mansfield — This  is  a  mere  temporal  Queftion. 

Three  Objections  have  been  offered  againft  making  the  Rule  ab- 
folute. 

The  1  ft  was,  "  That  there  is  no  fufficient  Ground  for  afking  a 
Ma?idamus. 

Anfwer.  But  this  Chaplain  has  fhewn  an  Appointment,  and  a  Li- 
cence ;  and  was  in  quiet  Poffeffion  for  1 1  Weeks. 

2d  Objection.  That  he  has  not  the  Right  :  For  the  Nomination 
was  not  in  the  Vicar,  but  in  the  Inhabitants. 

4  Anfwer. 
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Anfwer.  We  can  not  try  the  Merits  upon  Affidavit.  He  claims 
a  Right,  though  it  is  litigated :  And  that  is  fufficient  for  the  prefent 
Purpofe, 

3d  Objection. — That,  even  fuppofing  him  to  have  a  Title,  and 
to  have  been  in  PofTeffion,  and  turned  out  of  it ;  yet  he  ought  not 
to  be  affifted  by  Way  of  Mandamus,  but  be  lefc  to  his  ordinary 
legal  Remedy,  by  Ejeclment  or  an  Action  of  Trcfpafs. 

Anfwer.  A  Mandamus  to  re/lore  is  the  true  Specific  Remedy, 
where  a  Perfon  is  wrongfully  difpofTefTed  of  any  Office  or  Func- 
tion which  draws  after  it  Temporal  Rights  ;  in  all  Cafes  where  the 
eftablifhed  Courfe  of  Law  has  not  provided  a  Specific  Remedy  bv 
another  Form  of  Proceeding :  Which  is  the  Cafe  with  regard  to 
Rectories  and  Vicarages. 

Here  are  Lands  annexed  to  this  Chapel,  which  belong  to  the 
Chaplain  in  refpect  of  his  Function.  If  the  Bifhop  had  refufed, 
without  Caufe,  to  licenfe  Him,  He  might  have  had  a  Mandamus  to 
compel  the  Ordinary  to  grant  Him  a  Licence.  He  is  now  turned 
out  of  the  Chapel  and  every  Thing  belonging  thereto,  by  Force. 
Such  Chapels  were  not  Objects  of  Attention  in  the  Days  when  the 
Remitter  was  formed  :  And  therefore  there  is  no  particular  Remedy 
provided  for  this  Cafe. 

It  is  faid  "  He  may  bring  an  Ejectment  or  an  Action  of  Tref- 
"  pafs."  I  am  not  fure  that  he  could.  It  don't  appear  that  the 
Legal  Property  is  in  Him :  On  the  contrary,  it  is  certain  that  it  is 
not.  It  might  originally  be  in  Feoffees.  Thofe  Feoffees  may  not 
have  been  regularly  continued.  It  may  be  impoffible  to  find  the 
Heir  of  the  Survivor.  If  they  have  been  continued,  the  prefent 
Feoffees  may  refufe  to  let  Mr.  Lang/cy  make  Ufe  of  their  Names. 
Neither  of  thefe  Actions,  if  he  could  bring  them,  would  be  a  Spe- 
cific Remedy.  In  the  one,  He  might  recover  Damages ;  In  the 
other,  He  might  recover  the  Land  :  But  by  neither  would  He  be 
reftored  to  his  Pulpit,  and  quieted  in  the  Exercife  of  his  Function 
and  Office.  We  may  very  well  take  Notice  too,  that  the  Inha- 
bitants refufe  to  try  the  Merits,  in  an  Iffue.  If  a  Mandamus  goes, 
We  (hall  fee  what  Return  they  make  to  it.  And  this  is  what  ought 
to  be  done  in  the  prefent  Cafe. 

Mr.  Juft.  Denison  concurred. 

Where  there  is  a  temporal  Right,  the  Court  will  affift  by  Way  of 
Mandamus;  becaufe  it  is  a  Specific  Remedy. 

Part  IV.  Vol.  II.  5  II  Rule 
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*  v.  pji,  pa.  Rule  made  abfolute  (for  *  granting  a  Mandamus.) 

Rex  v. 
Barker  el   al" 

S.  P.  accord".       No  Return  was  made  :  But  the  Parties  agreed  to  try  the  Merits 
in  a  feigned  Iffue ;  which  was  accordingly  tried. 

Note — Upon  this  Cafe  being  afterwards  mentioned,  The  Court 
took  Occafion  to  fay  "  that  they  had  reconfidered  the  Point, 
"  and  weighed  all  the  Principles  and  Authorities  applicable  to 
"  it ;  and  were  fully  fatisfied  that  the  propereft  and  moll:  ef- 
"  fedtual  Method  of  trying  the  Right  to  officiate  in  fuch 
"  Chapels,  whether  it  depended  upon  Nomination  or  Election, 
"  was  by  Mandamus." 


Doe,  ex  dimiff.  Rufl:,  verf.  Roe. 

In  Ejectment — 

MR.  Norton  (hewed  Caufe  why  the  Tenants  in  PofTeffion  mould 
not  have  leave  to  plead  "  That  the  Lands  fpecified  in  the 
"  Declaration  are  holden  in  Ancient  Demesne." 

*  See  AUcn\  He  admitted,  that  fuch  a  Plea  might  be  received,  in  *  this  Action 
Cafe,  5  Co.  (0fEjecimentj)  with  Leave  of  the  Court  and  upon  a  proper  Affi- 
davit :  But  He  objected  to  the  Sufficiency  of  the  prefent  Affidavit ; 
becaufe  it  only  alledges  "  That  the  Lands  in  Queftion  are  holden 
<c  in  Ancient  Demefne,  and  that  they  are  holden  of  the  Manor  of 
"  Godmanchejier  ;"  but  does  not  go  on  to  alledge  "  that  the  Manor 
"  of  Godmanchejier  is  (itfelf)  holden  in  Ancient  Demefne"  (as  it 
ought  to  do.)  In  the  Cafe  of  Denn  v.  Fenn,  'Trin.  24  G.  2.  B.  R. 
the  Affidavit  was  "  That  the  Lands  were  holden  of  fuch  a  Manor, 
"  which  Manor  was  holden  in  Ancient  Demefne." 

Befides,  this  may  be  only  a  Term,  in  the  Leffor  of  the  Plaintiff: 
And  if  fo,  he  cannot  fue  there ;  For  the  Writ  of  Right  Clofe  will 
only  lie,  where  the  Demandant  has  a  Fee  or  a  Freehold. 

Mr.  Gould  contra,  in  Support  of  the  Rule,  cited  the  Cafe  of  Fer- 
rers v.  Miller,   P.  4  W.  &  M.  B.R.  reported  in  1  Salkeld  ziy. 
£•"&&*'  Carthew  22°-     1  Shower  386.  and  Cafes  in  B.  R.  temp.  W.  3.  Fo.  21. 
5  Co.  105.  and  Where  Ancient  Demefne  was  pleaded  in  Ejectment :  So,  in  Lilly's 
Smith  v  Ar-  Practical  Regijler,  Title  Abatement ;  and  in  the  abovementioned  Cafe 

8z*6Canf'*'of^»*  v>  Fem' 

Smith  v.  Ar- 

den,  z4«dir-      Indeed,  Leave  muft  be  afked  of  the  Court  to  plead  it:  And  by 
s.'c.7  4>  5  -Ann.  c.  16.  §  11.  It  is  required,  in  Cafe  of  Pleading  a  Dila- 

tory 
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tory  Plea,  "  That  the  Party  offering  it  do  by  Affidavit  prove  the 
".  Truth  of  it,  or  fhew  fome  probable  Caufc  to  the  Court  to  induce 
"  them  to  believe  that  the  Fad:  of  it  is  true." 

Now  this  Affidavit  does  fhew  probable  Caufe  to  induce  fuch  Be- 
lief. It  fhews  "  That  the  Lands  are  holden  in  Ancient  Demcfne  ;  that 
"  they  are  holden  of  the  Manor  of  Godmanchefter  ;  and  that  there  is  a 
"  Court  of  Ancient  Demefne  in  the  Burrough  of  Godmanchejler,  where 
"  they  might  have  proceeded:"  Inftead  of  which,  they  have 
brought  their  Ejectment  in  this  Court. 

"  Whether  thefe  Lands  are  Parcel  of  the  fuperior  Manor,"  is 
a  Fact  triable  by  a  Jury :  Though  the  Queftion  "  Whether  that 
"  fuperior  Manor  be  or  be  not  holden  in  Ancient  Demefne,"  muft 
be  tried  by  Record,  (by  Dooms-day  Book.) 

Mr.  Juftice  Foster  and  Mr.  Juft.  Wilmot,  the  only  two 
Judges  at  this  Time  in  Court,  concurred  in  Opinion,  that  there  was 
not  fufficient  Ground  laid  for  obtaining  Leave  to  plead  this  Plea. 

Mr.  Juft.  Foster  obferved  that  as  it  was  agreed  to  be  neceffiry  to 
oft  the  Leave  of  the  Court  to  plead  this  Plea  to  a  Declaration  in 
Ejectment,  it  follows  of  Courfe,  that  it  mud  be  in  the  Difcretion  of 
the  Court,  either  to  grant  or  to  refufe  their  Leave.  And  He  thought 
that  this  Affidavit  was  not  fufficient  to  ouft  this  Court  of  Jurifdiction. 
He  fpoke  of  thefe  Courts  of  Ancient  Demefne,  as  putting  People  out 
of  the  Protection  of  the  Law,  and  fitter  to  be  totally  *  deftroyed,  *scdv.  $Co. 
than  to  be  favoured  and  affifted.  105.*.  where 

that  Reporter 
n  r  •       •  n  is  of  a  ditfe- 

Mr.  Juft.  Wilmot  faid  it  was  a  ftrange  wild  Jurifdi&ion ;  where  rent  Semi- 
the  Jurors  are  Judges  both  of  Law  and  of  Fact,  and  ignorant  Coun-  ment- 
try  Fellows  are  to  determine  the  niceft  Points  of  Law  :   And  there- 
fore He  was  not  for  granting  fuch  Leave,  unlefs  compelled  by  Au- 
thority.    Indeed  if  the  Cafe  is  brought  Jtriclly  within  the  Rule,  then 
the  Leave  muft  be  granted  :  We  cannot  help  it. 

The  Authorities,  down  from  Alden's  Cafe  to  this  Time,  it  is  true, 
are  "  That  Ancient  Demefne  is  a  good  Plea  in  Ejectment." 

But  if  You  would  ouft  this  Court  of  Jurifdiction,  You  muft  fliew 
"  that  another  Court  has  jurifdiclion." 

Now  this  Affidavit  does  not  fhew  "  That  there  are  Suitors,  in  the 
"  other  Court ;"  nor  "  that  thefe  Lands  are  holden  of  a  Manor 
"  which  Manor  is  holden  in  Ancient  Demefne  :"  Whereas,  if  the 
Lands  only,  and  not  the  Manor,  are  Ancient  Demefne,  the  Matter 
can  not  be  tried  in  the  Court  of  that  Manor. 

The 
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The  Affidavit  ought  to  have  fhewn  "  That  the  Lands  are  holden 
"  of  a  Manor,  which  Manor  is  Ancient  Demefne  :"  And  fo  was  the 
Affidavit  in  the  Cafe  of  Denn  v.  Fenn ;  And  fo  is  the  Plea,  i  Show. 
386.  and  Carthew  220.  in  the  Cafe  of  Ferrers  v.  Miller ;   S.  C. 

It  can  not  be  tried  "  Whether  the  Lands  themfehes  are  Ancient 
"  Demefne."  Doomfday  will  not  fhew  this:  Doomfday  will  only 
fhew  Whether  the  Manor  is  fo  or  not.  The  Form  of  the  Plea  makes 
this  as  clear  as  the  Sun. 

This  Affidavit  does  not  therefore  purfue  the  proper  Form. 

And  it  ought  to  be  fhewn  that  the  Leflor  of  the  Plaintiff  has  a 
Freehold.    How  can  he  fue  there,  in  Ejectment,  as  LeJJee  of  a  Term  ? 

Upon  fuch  a  ftrange  wild  JurifdicYion  as  this,  and  upon  fuch 
an  Affidavit,  I  am  not  for  giving  the  Defendant  Leave  to  plead  this 
Plea. 

Rule  discharged. 


Hutchins  verf.  Kenrick: 
Hills  et  al'  verf.  Kenrick. 

ON  mewing  Caufe,  (upon  Saturday  21ft  June,)  in  both  thefe 
Caufes,  "  Why  the  Defendant  mould  not  be  discharged 
"  cut  of  the  Cuftody  of  the  Marfhal,  as  to  each  of  thefe  Actions,  re- 
flectively," It  appeared  that  the  Circumftances  of  the  two  Cafes 
were  a  good  deal  different :  Viz. 

In  the  Caufe  of  Hutchins  v.  Kenrick,  The  Defendant  was  regu- 
larly in  titled  to  be  fuperfeded;  Yet  was  not  aclually  fuperfeded, 
but  remained  in  Cuftody  of  the  Marftjal.  (For  although  the  Or- 
der for  his  being  fuperfeded  had  become  abfolute,  two  Days  before 
the  End  of  a  preceding  Term,  Yet  the  Defendant  had  ftill  continued 
in  the  Cuftody  of  the  Marfhal,  without  ever  carrying  this  Ordef 
into  Execution  by  getting  Himfelf  aclually  mid  in  Fact  fuperfeded  : 
And  upon  the  5th  Day  of  the  then  next  following  Term,  whilft 
the  Defendant  fo  remained  actually  in  Cuftody,  although  intitled  to 
have  been  fo  long  ago  fuperfeded,  a  Declaration  was  delivered  to 
him,  at  the  Suit  of  Hutchins.) 

In  the  other  Caufe  wherein  Hills  and  Others  were  Plaintiffs,  the 

Declaration  was  delivered  to  him,  whilft  He  was  regularly  and  in- 

difputably  in  the  Cuftody  of  the  Marfhal,  and  not  intitled  to  be 

fuperfeded  :  But  the  Objection  to  this  was,  "  that  it  was  Vaca- 

2  "  tion- 
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"  Tio-a-time,  when  this  Declaration   was  delivered,    and  likewife 
"  when  the  Bill  (whereupon  it  was  grounded)  was  filed." 

Note.  The  ordinary  modern  Practice  and  Method  of  charging 
Defendants  in  Cuftody  in  Facation-Ume,  is  by  previouily  iflu- 
ing  a  Habeas  Corpus  (ad  refpondendum)  tefted  the  laft  Day  of 
the  preceding  Term,  and  returnable  in  this  Court  the  firft  Day 
of  the  next.  This  the  prefent  Praclifers  look  upon  to  be  a 
good  Foundation  for  charging  a  Defendant  in  Cuftody,  in 
Facation-t'ime. 

And  Mr.  Day  (who  had  been  Clerk  of  the  Declarations  in  the 
King's  Bench  Office  about  30  Years)  certified  (ore  tenus) 
"  That  from  the  Beginning  of  his  Time,  fome  Bills  had,  all 
"  along,  been  filed  with  him  in  Vacation-time  :  But,  that 
"  (not  being  clear  that  this  was  quite  regular,)  He  had  always 
"  ufed  the  Precaution  of  marking  upon  them  the  exact  Time 
<c  when  he  received  them." 

The  Marfijal  alfo  (upon  being  afked,)  faid  that  he  had  found, 
upon  a  Search  for  5  or  6  Years  backward,  (but  he  had  looked 
no  further  back,)  "  that  many  Declarations  had  been  left  in 
"  Facation-innz,  for  Prifoners  in  Cuftody." 

Note  alfo,  that  there  is  a  Book  kept  in  the  King's  Bench  Office, 
called  the  Marjhal's  Book  ;  in  which  are  entered' the  Names  of 
Perfons  charged  in  Cuftody,  previoufiy  to.  their  being  fo  char- 
ged. But  this  is  a  Book  of  no  Authority ;  and  only  meant  for 
The  Marshal's  Convenience,  that  he  may  readily  fee  what  Per- 
fons are  charged  in  Cuftody  :  So  that  it  is,  (in  Truth  and 
Reality,)  only  a  Memorial  of  the  Defendant's  being  charged  in 
Cuftody  of  the  Marfhal ;  and  not  the  Cauje  or  Foundation  of 
fuch  Charge  and  Detainer. 

It  was  agreed,  on  all  Sides,  that  a  Habeas  Corpus  to  remove  from 
One  Court  to  Another,  was  a  plain  and  intelligible  Proceeding : 
But  it  was  very  difficult  to  account  either  for  the  Reafon  or  the 
Original  or  the  Validity  of  this  Practice  of  iffuing  an  Habeas 
Corpus  returnable  in  the  same  Court;  or  to  difcover  how  that 
Method  could  anfwer  the  Purpofe  intended  by  it. 

Mr.  Gould,  who  argued  on  Behalf  of  the  Defendant  in  both 
Caufes,  urged,  as  to  the  former  of  them  (in  which  Hutchins  was 
Plaintiff,)  That  the  Defendant  being  regularly  intitled  to  be  fu- 
perfeded  was  not  in  legal  Cuftody  of  the  Marfhal ;  And  that  no  Per- 
fon  could  be  charged  as  in  Cuftody  of  the  Marfhal,  who  was  not 
lawfully  so.  He  cited  the  Cafe  of  Unwin  v.  Kirchoffe,  2  Strange 
1 2 1  5,  Where  (upon  a  Motion  to  fuperfede  the  Defendant  as  not 
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being  charged  in  Execution  within  two  Terms,)  it  is  holden,  "  That 
"  the  Committitur  muft  be  actually  entered  on  Record,  before  the 
<c  End  of  the  fecond  Term  ;  And  that  there  is  no  Extenfion  of  the 
"  Time,  to  the  Continuance-Day  after  Term  ;  Nor  was  it  fufficient, 
"  that  there  was  an  Entry  in  the  Marfial's  Book,  in  Time."  And 
Mr.  Gould  laid  it  down  as  a  Rule,  "  That  a  Defendant  once  fuper- 
"  fedable  is  always  fuperfedable." 

As  to  the  latter  Caufe  (wherein  Hills  and  Others  were  Plaintiffs,) 
He  cited  the  Cafe  of  Til/den  v.  Palfriman,  M.  3  Ann.  B.  R.  reported 
in  1  Salk.  213.  and  345.  and  more  largely  in  6  Mod.  253,  254. 
Where  it  is  faid  "  That  there  is  no  Way  to  charge  a  Defendant  in 
"  Cuflod'  Mar',  in  Vacation,  but  to  go  to  the  Marfal's  Book  in  the 
"  [King's  Bench]  Office,  and  make  an  Entry  therein,  quod  rema- 
"  net  in  Cuflod'  Mar'  ad  Seel  am  &c :  And  this  is  sufficient  to 
"  charge  him,  provided  he  be  in  aElual  Cuftody ;  (for  if  he  be  out 
"  of  Gaol,  he  may  be  arrefted.")  But  this  Entry  in  the  Marffal's 
Book,  Mr.  Gould  infifted,  could  be  no  fufficient  Foundation  for  fuch 
a  Charge :  No  more  could  the  modern  extraordinary  Practice  of 
ifluing  a  Habeas  Corpus.  The  Old  Method  of  charging  a  Defendant 
in  Cuftody,  both  in  this  Court,  and  (as  appears  by  8,  9  W.  3.  c.  27. 
§  13.)  in  the  Common  Pleas  too,  was  by  bringing  him  into  Court, 
and  there  charging  him  when  aflually  prefent  in  Court:  Which 
could  not  poffibly  be  ever  done,  but  in  Term-/?W,  when  the  Court 
was  fitting.  And  this  clearly  and  fully  (hews  that  the  Defendant 
can  not  be  at  all  charged  in  Cuftody,  in  Vacation-///^,  when 
the  Court  is  not  fitting. 

Mr.  Norton,  who  (hewed  Caufe  on  behalf  of  the  Plaintiffs  in  both 
Caufes,  urged,  as  to  the  former  (at  the  Suit  of  Hut  chins,)  That  the 
Entry  in  the  Marjhafs  Book  is  right  and  proper  ;  provided  there  be 
(as  here  was)  a  previous  Affidavit,  fworn  before  the  proper  Officer, 
and  filed  :  And  fo  is  the  Practice  in  the  Court  of  Common  Pleas. 
The  Defendant  was  found  in  the  aciual  Cuftody  of  the  Marfhal  j  and 
confequently,  could  not  be  arrejled,  (as  he  might  have,  if  he  had 
been  at  large.)  And  his  being  intitled  to  be  fuperfedeJ  ;  .kes 
no  Difference :  For  if  a  Defendant  ftili  continues  in  Cuftody  and  is 
actually  found  in  Prifon,  He  is  fubjecl  to  be  charged  it:  Cuftody,  at 
the  Suit  of  a  third  Perfon.  The  Rule  "  that  a  Defendant  once 
"  fuperfedable  is  always  fuperfedable,"  holds  only  with  Regard  to 
the  same  Plaintiff,  at  lohofe  Suit  he  was  fuperfedable  :  It  does  not 
extend  to  a  third  Perfon,  to  another  Plaintiff. 

As  to  the  latter  Caufe,  (at  the  Suit  of  Hills  and  Others,)  Little 
needs  to  be  faid  :  For  if  the  Defendant  is  properly  in  Cuftody  at  the 
Suit  of  Hutchins,  thefe  other  Plaintiffs  can  foon  charge  him  regu- 
larly ;  (whether  their  prefent  Charge  will  hold,  or  not.)      To  be 
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fure,  the  Habeas  Corpus  feems  an  odd  Method ;  efpecially,  when  the 
Cuftody  Is  never  altered. 

The  Statute  of  S,  9  IV.  3.  c.  27.  §  13.  only  regards  the  Method 
of  charging  Prifoners  in  Cuftody  in  the  Fleet  Prifon  ;  and  enacts 
ct  That  the  Delivering  a  Copy  of  the  Declaration  (after  filing  it, 
w  and  then  giving  a  Rule  to  plead  &c,  and  making  Affidavit  of  the 
"  Delivery  of  the  Declaration,)  fhall  intitle  the  Plaintiff  to  fign 
"  Judgment,  as  if  the  Defendant  had  been  actually  charged  at  the 
"  Common  Fleas  or  Exchequer  Bar." 

And  there  is  a  Rule  in  the  Court  of  Common  Pleas  in  H.  1734. 
8  G.  2.  fimilar  to  the  Rule  of  this  Court,  made  in  1742. 

The  Court  were  extremely  clear,  in  the  former  Caufe,  wherein 
Hutchins  was  Plaintiff,  That  the  Defendant  was  regularly  char- 
ged. For  the  Plaintiff  found  the  Defendant  in  actual  Cuftody, 
and  had  a  Right  to  charge  him  in  Cuftody,  without  inquiring  whether 
he  was  int  it  led  to  be  fuperfeded,  or  not.  If  He  could  not  charge 
his  Debtor  in  Cujlody,  the  Debtor  would  not  be  amenable  to 
Juftice  at  all :  For  the  Plaintiff  could  not  arrell  him,  not  being  at 
large ;  nor  could  have  any  other  Way  of  coming  at  him.  The 
Rule  of  a  Defendant's  being  "  always  fuperfedable,  after  he  is  once 
"  fo,"  holds  only  between  the  Parties  themfehes,  the  Plaintiff  and 
Defendant  in  that  Caufe :  It  does  not  extend  to  Other  Perfons,  to 
Plaintiffs  in  other  Caufes. 

And  Mr.  Juft.  Foster  added  That  He  had  known,  (in  Expe- 
rience,) of  Defendants  remaining  many  Terms  in  Cuftody,  ajter 
they  were  intitled  to  be  fuperfeded. 

As  to  the  latter  Caufe,  wherein  Hills  and  Others  were  Plaintiffs, 
and  the  Charge  was  in  Vacation-//,?;? — 

The  Court  were  All  of  Opinion  that  there  ought  to  be  fome 
Method  of  charging  a  Prifoner  in  Cuftody,  in  Vacation-time :  Be- 
caufe,  not  being  at  large,  he  can  not  be  arrefted  ;  and  fo  his  being 
in  Cuftody  would  be  an  Afylum  during  the  whole  Vacation. 

But  ivhat  this  Method  fhould  be,  was  not  fo  clear,  and  deferved 
(they  laid)  a  good  deal  of  Confideration.  The  Habeas  Corpus  they 
All  looked  upon  to  be  zjlrange  Method:  And  they  agreed  that 
the  cheapeft  and  eafieft  Way  would  be  the  bejl, 

Mr.  Juft.  Denison  was  explicit,  "  That,  by  the  Practice  of  this 
"  Court,  No  Declaration  can  be  delivered  to  a  Prifoner  in  Cuftody 
"  in   this  Court,  but  in  TERM-time."     In  Proof  of  which,  He 
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*Note —     cited  a  Cafe  in  Point.     P.  17  G.  2.  5.  R.  *  Holloway  v.  Cro/t  .- 

2!tWtbS  Where  jt  was  hokien  "  That  every  Declaration  againft  a  Prifoner 

agreed,  (and  "  in  Cuftody  of  the  Marfhal  muft  be  delivered  in  Term-/7'/ay  ;  For 

the  officers  «  Prifoners  are  confidered  in  the  fame  Light  with  Attornies  (who 

"That  the  "  are  fappofed  to  be  always  prefent  in  Court;)  againft  Whom,  Bills 

Delivery  of  "  can  not  be  filed,  but  in  Term-Ume."     And  this  was  *  agreed; 

the  Dedara-  though  the  Point  was  determined  upon  *  another  Queftion. 

tion  was  tu-  °  l  ^— - 

REGULAR, 

as  being  deli-  He  added,  That  formerly  the  Defendant  (when  in  Cuftody)  was 
vered  in  Va-  brought  up  into  Court,  by  Rule,  in  Order  to  be  charged  :  There 
Buc^'aii  the  was  n0  Occafion  for  a  Habeas  Corpus,  when  it  was  in  the  fame 
Court,  except  Court.  And  He  cited  Lilly's  Praclical  Regijler,  Title  Prifon  and 
Mr.  Juftice    prjfoner    per  fay  Qh.  Juft.  accordingly. 

Wright,  J  >  r  J  t>  J 

thought 

"  That  the  And  this  Practice,  of  bringing  up  the  Prifoner  into  Court,  ftill 
Defendant      remains  in  the  Counties  Palatine. 

had,  by  cra- 
ving Oyer  of 

the  Bond,  The  Modern  Practice  of  delivering  Declarations  to  Defendants  in 

J*VV  J*'''.,  Cuftody,  takes  its  Rife  from  this  Old  One  of  actually  bringing  them 
And^Vno'n'  into  Court,  in  "Term-urne,  and  there  charging  them:  Which  muft 
that  foot  dif-  ft\\\y  in  Point  of  Law,  be  fuppofed  to  be  done  ;  and  which  can  not 

charged    the     bg  j  fa        •     TeRM-//w. 

Rule  to  (hew 
Caufe   Why 

there  ftionid  Per  Cur .  In  Hutchins  v.  Kenrick,  The  Rule  to  mew  "  Caufe  why 
?J£j«"  "  the  Defendant  mould  not  be  difcharged  out  of  the  Cuftody 

"  of  the  Marfhal,  as  to  this  Action ,"  was  difcharged,  (the  Caufe 
fhewn  being  holden  clearly  to  be  fufficient.) 

In  Hills  et  aY  v.  Kenrick,  The  Matter  was  Ordered  to  ftand  over 
till  the  laft  Day  of  this  Term,  (in  order  to  have  the  Practice 
fettled.) 

And  accordingly, 

Lord  Mansfield  now  delivered  the  Refolution  the  Court  had 
come  to  :  Which  was  to  the  following  Effect. 

We  have  confidered  of  the  Practice  of  this  Court,  and  of  that  of 
the  Common  Pleas  :  And  We  are  of  Opinion  that  the  right  Method 
is  (like  that  which  is  taken  in  the  Common  Pleas)  To  jile  a  Bill 
as  of  the  preceding  Term ;  and  then  to  deliver  to  or  leave  for  the 
Defendant,  being  in  Cuftody,  a  Copy  of  the  Declaration  as  of  the 
preceding  Term  ;  and  to  make  an  Affidavit  thereof.  We  think  this 
to  be  the  right  Method  for  the  Purpofe  of  charging  fuch  a  Defen- 
dant with  a  new  Suit ;  and  that  it  ought  to  be  ufed  in  this  Court  for 
the  future  :  And  We  think  there  is  No  Occafion  for  a  Habeas 
Corpus. 

The  End  of  Trinity  Term  1760. 

Michaelmas 
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Rex  verf.  Occupiers  of  St.  Luke's  Hofpital.  Friday  7th 

•f   ■  *  Nwcmbtr 

1760. 

N  Monday  29th  of  January  1759,  Mr.  Williams  moved  to 
quafh  an  Order  made  by  the  Juftices  of  Peace  for  the 
County  of  Middle/ex,  at  their  Quarter  Seflions  at  Hicks' s 
Hall,  confirming  an  AiTeflment  or  Rate  for  the  Relief  of 
the  Poor,  made  upon  One  Jofeph  Mansfield,  and  charging  him  as 
Occupier  of  SL  Luke's  Hofpital;  Being  of  Opinion,  upon  Con- 
fideration  of  the  Circumstances  therein  fet  forth,  "  That  the  faid 
"  Jofeph  Mansfield  is  the  Occupier  of  the  faid  Hofpital:"  Whereas 
in  Fadr,  He  was  (as  Mr.  Williams  alledged)  only  a  Servant  there. 
He  cited  2  Strange  745.  Rex  v.  Inhabitants  of  St.  Thomas's  in 
Southivark ;  where  a  Preacher  at  a  Meeting-Houfe  was  holden  not 
to  be  rateable  as  an  Occupier. 

A  Rule  was  thereupon  made,  to  mew  Caufe.  And  on  Tuefday 
8th  May  1759,  Mr.  Gould  moved  to  make  that  Rule  abfolute  j  in- 
filling upon  two  Objections  to  the  Validity  of  the  Rate;  viz.  ift. 
"  That  this  Man  is  only  a  Servant  ;"  and  therefore  could  not  be 
"  rated  as  Occupier  :" 

2d.  "  That  this  Hospital  is  not  rateable  at  all." 

Mr.  Norton,  (who  was  for  the  Rate,)  agreed  that,  ftrictly  fpeak- 
ing,  it  could  not  well  be  Supported  "  that  a  Servant  was  rateable 
"  as  Occupier:"  But  He  offered  to  defend  it  upon  the  Merits  $ 
viz.  Whether  this  new-erecled  charitable  Hofpital  for  Lunatics ,  be 
or  be  not  rateable. 

And  if  the  other  Side  would  not  agree  to  that,  He  faid  He  muft 
objecT:  to  the  Certiorari,  as  having  irregularly  ijfued ;  viz.  not  till 
after  the  Six  Months  were  expired ;  (it  being  more  than  nine 
Months  from  the  2d  of  February  to  Michaelmas  Term.) 
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And  accordingly,  a  Rule  was  then  made  to  mew  Caufe  "  Why 
"  the  Certiorari  mould  not  be  quafhed."     But  afterwards, 

On  Wednefday  1 6th  May  1759,  It  was  Ordered,  by  Confent  of 
Counfel  on  both  Sides,  "  That  the  Orders  returned  with  the  Cer- 
"  tiorari  in  the  Caufe  of  the  King  againft  fofeph  Mansfield  (who 
"  then  flood  charged  as  Occupier  of  this  Hofpital)  mould  be  fent 
"  back  to  be  RE-Jlated."  In  Confequence  of  which  Rule  bv  Con- 
fent, The  following  re-jlated  Order  was  afterwards  fent  up,  as  the 
Return  to  the  faid  Writ :  viz. 

Note— The  A  Complaint  and  appeal  being  made  unto  this  Court,  againft  a 
Re.ftattd  Or-  certajn  Article  contained  in  the  Rate  or  Affeffment  made  on  the  19th 
the  like  Cap-  Day  of  fuly  in  the  Year  of  our  Lord  1757,  for  Relief  of  the  Poor 
ihn  (•verba-  0f  the  Parifh  of  St.  Luke  in  the  faid  County,  which  Article  is  as 
£S  tbe  Allows,  viz.— "  The  Occupiers  of  a  Meffuage  or  Tenement  and 
Premiffes  called  Saint  Luke's  Hofpital  for  Lunatics :  Rent  80  /. 
Rate  2.1.  i^s.  \d."  By  which  Article,  the  faid  Meffuage  called 
St.  Luke's  Hofpital  for  Lunatics  is  valued  after  the  Rate  of  80/.  by 
the  Tear,  and  affefTed  (accordingly)  to  pay  2/.  13*.  4*/.  by  the 
Quarter  of  a  Year ;  And  this  Court  having  fully  heard  and  ex- 
amined the  faid  Complaint  and  Appeal,  //  appears  in  Evidence  unto 
this  Court,  That  by  Indenture  made  the  2)  ft  Day  of  November  in 
the  Year  of  our  Lord  1750,  Between  the  Mayor  Commonalty  and 
Citizens  of  the  City  of  London  of  the  One  Part,  and  fames  Sperling 
of  Mincing  Lane  in  the  Parifh  of  St.  Dunjlan  in  the  Eaft  London 
Merchant,  Henry  Bankes  of  the  Parifh  of  St.  Mary  Hill  Citizen  and 
Grocer  of  London,  Richard  Speed  of  Old  Fijh  Street  in  the  Parifh  of 
St.  Mary  Magdalen  London  Druggift,  Thomas  Light  of  Mincing 
Lane  aforefaid  in  the  faid  Parifh  of  St.  Dunjlan  in  the  Eaft  Mer- 
■  chant,  and  William  Proioting  of  Tower  Street  in  the  faid  Parifh  of 
St.  Dunjlan  in  the  Eajl  Apothecary,  of  the  other  Part,  The  faid 
Mayor  Commonalty  and  Citizens,  as  well  for  and  in  Confideration 
of  the  Sum  of  100/.  of  lawful  Money  of  Great  Britain  already 
paid  to  Sir  John  Bofworih  Knt.  Chamberlain  of  London  to  and  for 
the  public  Ufes  of  the  faid  Mayor  Commonalty  and  Citizens,  as 
alfo  for  and  in  Confideration  that  they  the  faid  fames  Sperling, 
Henry  Bankes,  Richard  Speed,  Thomas  Light  and  William  Prowting, 
fhould  and  would  build  or  convert  the  Premiffes  in  the  faid  Inden- 
ture mentioned  or  fome  Part  thereof  into  an  Hospital  for  Luna- 
tics ;  And  for  and  in  Confideration  of  the  Rents  and  Covenants  in 
the  faid  Indenture  contained  on  the  Part  and  Behalf  of  the  faid 
fames  Sperling,  H.  B.  R.  S.  T.  L.  and  W.  P.  their  Executors  Ad- 
miniftrators  and  Afiigns  to  be  paid  and  performed,  and  for  divers 
other  good  Caufes  and  Confiderations  them  the  laid  Mayor  and 
Commonalty  and  Citizens  efpecially  moving,  Did,  purfuant  to  an 
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Order  of  the  Court  of  Common  Council  made  the  15th  Day  of 
November  then  next  preceding,  demife  grant  and  to  Farm  let  unto 
the  faid  J.S.  H.  B.  R.S.  T  L.  and  W.P.  their  Executors  Admi- 
niflrators  and  Affigns,  All  that  Piece  or  Parcel  of  Ground,  with 
the  Buildings  thereupon  eredled,  fituate  and  being  on  Windmill-hill  in 
the  Parifh  of  St.  Luke  in  the  County  of  Middlesex,  containing  from 
Weft  to  Eaft,  on  the  South  Side  fronting  the  Upper  Moorjields,  180 
Feet  of  Affize  (little  more  or  lefs,)  and  from  South  to  North  on 
the  Eaft  Side,  178  Feet  of  Affife  (little  more  or  lefs,)  and  from 
Eaft  to  Weft  on  the  North  Side,  165  Feet  of  Affife  (little  more  or 
lefs,)  And  from  North  to  South  on  the  Weft  Side,  180  Feet  2 
Inches  of  Affize  (little  more  or  lefs,)  and  abutting  on  the  Way 
leading  to  St.  Agnes  le  Clair  •  All  which  faid  PremifTes  were  for- 
merly demifed,  by  two  feparate  Leafes,  to  Philip  Whiteman  and 
"John  Davis,  and  do  more  fully  appear  by  a  Scheme  or  Draft 
thereof,  with  a  Scale  made  to  the  fame,  unto  the  faid  Indenture 
annexed :  To  have  and  to  hold  the  faid  Piece  or  Parcel  of  Ground 
with  the  Appurtenances,  unto  the  faid  J.  S.  H.  B.  R.  S.  T.  L.  and 
W.  P.  their  Executors  Adminiftrators  and  Affigns,  from  the  Feaft 
Day  of  the  Birth  of  our  Lord  Chrift  next  enfuing  the  Date  of  the 
fame  Indenture,  for  and  during  and  unto  the  full  End  and  Term  of 
32  Years  from  thence  next  enfuing  and  fully  to  be  complete  and 
ended  ;  Yielding  and  paying  therefore  yearly  and  every  Year  during 
the  faid  Term,  unto  the  faid  Mayor  and  Commonalty  and  Citizens, 
in  the  Office  of  Receipts  and  Payments  of  Money  of  the  faid  Cham- 
berlain of  the  faid  City  for  the  Time  being,  the  Rent  or  Sum  of 
Ten  Pounds  of  lawful  Money  of  Great  Britain,  on  the  Four  moft 
ufual  Feafts  or  Terms  in  the  Year,  that  is  to  fay,  the  Feaft  of  the 
Annunciation  of  the  Bleffed  Virgin  Mary,  the  Nativity  of  St.  John 
the  Baptift,  St.  Michael  the  Archangel,  and  the  Birth  of  our  Lord 
Chrift,  by  even  and  equal  Portions,  without  making  any  Deduction 
Defalcation  or  Abatement  for  or  by  reafon  of  any  Taxes  Rates  or 
Affeffments  impofed  or  to  be  impofed  during  the  Term  aforefaid 
upon  the  Premiffes  hereby  demifed  or  any  Part  thereof,  by  any  Act 
or  Acts  of  Parliament  or  otherwife  howfoever  ;  the  firft  Payment 
thereof  to  begin  and  to  be  made  on  the  Feaft  of  the  Annunciation 
of  the  BlefTed  Virgin  Mary  next  enfuing  the  Date  of  the  fame  In- 
denture ;  And  that  it  was  amongft  other  Things  covenanted  and 
agreed  by  the  faid  Indenture  and  between  the  faid  Parties  thereto, 
that  they  the  faid  J.  S.  H.  B.  R.  S.  T.  L.  and  W.  P.  their  Execu- 
tors Adminiftrators  or  Affigns  or  fome  of  them  mould  and  would 
build  or  convert  the  Premiffes  thereby  demifed  or  fome  Part  thereof 
into  an  Hospital  for  poor  Lunatics,  and  employ  the  fame  to 
no  other  Ufe  Intent  or  Purpofe  whatfoever  during  the  faid  Term ; 
And  that  among  other  Things  in  the  faid  Indenture,  are  contained 
two  Claufes  and  Provifoes  in  the  following  Terms,  "  Provided 
H  always  that  if  the  faid  yearly  Rent  of  10/.  be  behind  and  unpaid 
3  '     "  in 
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"  in  part  or  in  all  by  the  Space  of  fourteen  Days  next  after  any  of 
"  the  faid  Days  of  Payment  on  which  the  fame  ought  to  be  paid  as 
«'  aforefaid   being  lawfully  demanded  at  the  Place  of  Payment  afore- 
"  faid,  Or'  if  the  faid  J.  S.    H.  B.  R.  S.  %.  L.  and  W.  P.  their 
"  Executors  Adminiftrators  and  Afligns  do  not  well  and  truly  per- 
"  form  and  keep  all  and  fingular  the  Covenants  herein  contained  on 
"  his  and  their  Parts  to  be  performed  and  kept,  that  then  and  at  all 
"  Times  afterwards  it  fhall  and  may  be  lawful  to  and  for  the  faid 
"  Mayor  and  Commonalty  and  Citizens  or  their  Afligns  into  all  or 
"  any  Part  of  the  faid  demifed  Premiffes  in  the  Name  of  the  Whole 
*(  wholly  to  re-enter,  and  the  fame  to  have  again  retain  and  re-poffefs 
"  in  their  former  Eftate,  and  the  faid  J.  S.  H.  B.  R.  S.  T.  L.  and 
*'  W.  P.  their  Executors  Adminiftrators  and  Afligns  and  all  other 
"  Occupiers  of  the  Premiffes  thereout  and  from  thence  utterly  to  ex- 
"  pel  put  out  and  amove,  thefe  Prefents  or  any  Thing  therein  con- 
"  tained  to  the  contrary  notwithstanding  :  Provided  alfo,  And  thefe 
"  Prefents  are  upon  this  Condition,  that  if  the  faid  J.S.  H.B.  R.S. 
"  T.  L.  and  W.  P.  their  Executors  Adminiftrators  or  Afligns  or  any 
"  of  them  do  or  fhall  at  any  Time  or  Times  hereafter  during  the 
"  faid  Term  convert  the  faid  Premiffes  to  any  Other  Ufe  than  that 
xc  of  the  Charitable  De/ign  of  poor  Lunatics,  then  thefe  Prefents  and 
i"  every  Thing  herein  contained  fhall  ceafe  determine  and  be  utterly 
"  void;  any  Thing  herein  contained  to  the  Contrary  thereof  in  any 
"  wife  notwithstanding." 

It  appears  likewife  in  Evidence  unto  this  Court,  that  before  the 
Brewing  the  faid  Hofpital,  Divers,  to  wit,   29  Houses  were  Jituate 
upon  the  Land  and  Premisses  in  and  by  the  faid  Indenture  con- 
tained and  demifed;  And  that  in  the  feveral  Rates  made  by  the 
Overfeers  of  the  Poor  for  the  Relief  of  the  Poor  within  the  faid 
Parifh  of  St.  Luke,  for  in  and  during  the  feveral  Years  between  the 
Year  of  our  Lord  1744  and  the  Date  of  the  Indenture  herein  before 
mentioned,  the  faid  29  Houses  were  valued  and  ejlimated  at  the 
annual  Value  of  196/.  by  the  Tear:  And  that  in  the  Year  of  our 
Lord  1745,  the  said  29  Houses  being  affefled  in  the  Rate  made  in 
the  faid  Tear  for  the  Relief  of  the  Poor  within  the  faid  Parifh  of 
St.  Luke,  after  the  Rate  and  Proportion  of  Three  Shillings  in 
the  Pound  Sterling,  did  yet  pay  and  yield  no   more  to  the   faid 
Overfeers  in  Satisfaction  of  the  faid  Rate  and  towards  the  Relief  of 
the  Poor,  than  Ten  Pounds  and  One  Shilling  ;  And  that  in  the  Year 
of  our  Lord  1746,  the  faid  29  Houses  being  affefled  in  the  Rate 
made  by  the  Overfeers  of  the  Poor  of  the  faid  Parifh  of  St.  Luke  in 
the  faid  laft  mentioned  Year  for  the  Relief  of  the  Poor  within  the 
faid  Parifh  after  the  Rate  and  Proportion  of  Three  Shillings  in  the 
Pound  Sterling,  did  yet  pay  and  yield  no  more  to  the  faid  Overfeers 
in  Satisfaction  of  the  faid  Rate  and  towards  the  Relief  of  the  Poor, 
than  8/.   n*.   And  that  in  the  Year  of  our  Lord  1747,   the  faid 
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29  Houses  being  affefibd  in  the  Rate  made  in  the  faid  laft  men- 
tioned Year  for  the  Relief  of  the  Poor  within  the  faid  Parifh  of  St. 
Luke  after  the  Rate  and  Proportion  of  3  s.  3  d.  in  the  Pound  Ster- 
ling, did  yet  pay  and  yield  no  more  to  the  faid  Overfeers  in  Satisfac- 
tion of  the  faid  Rate  and  towards  the  Relief  of  the  Poor,  than 
8/.  14^.  9  d.  And  that  in  the  Year  of  our  Lord  1748,  the  faid 
29  Houses  being  affeffed  [ut  fupra]  after  the  Rate  and  Proportion 
of  3  s.  in  the  Pound  Sterling,  did  yet  [ut  fupra]  no  more  than 
7/.  J  j.  And  that  in  the  Year  of  our  Lord  1749,  the  faid  29 
Houses  being  &c.  after  the  Rate  and  Proportion  of  ^s.&c.  no  more 
&c.  than  6  /.  35.  And  that  in  &c  1750,  the  faid  29  Houses  being 
affeffed  [ut  fupra]  after  &c  of  2  s.  9  d.  in  the  Pound  Sterling,  did 
yet  &c  no  more  &c  than  2  /.  8  s.  9  d. 

It  appears  alfo  in  Evidence  to  this  Court  That  the  Premiffes  de- 
mifed  were  accordingly  built  and  converted  into  the  Hospital  men- 
tioned in  the  faid  Article  of  the  Rate  in  quefion,  called,  "  St.  Luke's 
"  Ho fpital  for  Lunatics,"  for  the  affording  a  charitable  and  free 
Suftentation  and  Cure  to  poor  and  helplefs  Lunatics ;  And  that 
every  Apartment  and  Parcel  of  the  faid  Premiffes  fo  built  and  con- 
verted into  fuch  Hofpital  as  aforefaid,  is  laid  out  and  applied,  either 
in  Wards  or  Cells  for  the  Lodging  of  fuch  Lunatics  as  aforefaid, 
or  in  Offices  neceffary  for  their  Suftentation  and  Cure,  or  in 
Apartments  neceffary  for  Perfons  who  are  hired  from  Time  to 
Time  to  attend  on  fuch  Lunatics  for  their  better  Suftentation  and 
Cure,  and  in  no  other  Apartments  or  Buildings  whatfoever ;  And 
that  the  faid  Edifice  was  originally  erecled,  and  ftill  is  fupported,  and 
very  many  poor  and  helplefs  Lunatics  continually  have  been  and  ftill 
are  fuftained  and  taken  Care  of  therein,  And  the  menial  Servants 
attending  upon  fuch  Lunatics  have  been  and  ftill  are  hired  and  paid. 
And  all  other  Expences  relating  to  and  neceffary  for  the  maintaining 
the  faid  Hofpital  and  Charity  have  been  and  ftill  are  from  Time  to 
Time  defrayed  and  born,  by  the  free  and  voluntary  Contri- 
bution of  divers  Perfons ;  Out  of  whom,  a  Committee  annually 
is  appointed,  who  meet  Weekly,  to  order  the  Admiffion  and 
DiYcharge  of  Patients,  the  hiring  and  retaining  Servants,  the  Pay- 
ment of  Bills,  and  the  Regulation  of  all  other  Matters  relative  to  the 
Maintenance  and  Upholding  of  this  Charity  ;  And  that  None  but 
fuch  poor  and  helplefs  Lunatics,  and  the  Perfons  necefjarily  attending 
upon  them,  have  any  kind  of  Dwelling  or  Occupation  in  the 
faid  Hofpital;  And  that  One  Jofeph  Mansfield  (the  Appellant)  is 
the  principal  Perfon  hired  from  Year  to  Year  by  the  faid  Com- 
mittee of  Contributors,  and  receiving  certain  Wages,  and  living  in 
the  faid  Hofpital  for  the  Purpofes  of  attending  on  the  faid  Lunatics ,( 
and  having  no  other  Abode  Occupation  or  Eftablifhment  therein; 
And  that  the  faid  fames  Sperling,  Henry  Bankes,  Richard  Speed, 
Thomas  Light  and  William  Prowling  or  any  of  them,  their  or  any 
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of  their  Executors  Ad  mini  fixators  or  Affigns,  have  not  nor  ever  had 
or  can  have  any  Profit  Benefit  or  Advantage  from  the  faid  Premiffes 
or  any  Part  thereof,  nor  any  PofJ'eflion  or  Occupation  thereof  other- 
wife  than  as  aforefaid. 

This  Court  [The  General  Seffion  at  Hicks  Hall,']  upon  Con- 
fideration  of  the  Circumftances  above  fet  forth,  is  of  Opinion, 
"  That  the  faid  Tenement  called  St.  Luke's  Hofpital  ought  to  be 
"  affeffed  and  rated  towards  the  Relief  of  the  Poor,  by  the  faid 
"  Rate;"  and  doth  accordingly  dismiss  the  faid  Appeal,  and  con- 
firm the  faid  Rate. 

By  the  Court. 

Waller. 

Mr.  Gould,  Mr.  Thurlow,  and  Mr.  Lane,  on  Behalf  of  St.  Luke's 
Hofpital,  moved  (on  Monday  23d  June  1760,)  to  quafli  this  re- 
flatedOrder  of  Seffions,  thus  again  confirming  the  faid  Rates. 

They  argued,   ift.  That  this  Building  itfelf,  (an  Hofpital  fup- 
ported  by  voluntary  charitable  Contributions)  was  not  rateable  to- 
wards the  Support  of  the  Poor;  And  2d'y.  That  no  particular  Per- 
fon  whofoever  was  chargeable  as  Occupier  of  it. 

Firft — This  is  only  a  mere  Building,  a  Houfe  fupported  by 
private  free  and  voluntary  charitable  pecuniary  Contributions ;  and 
nfed  only  as  an  Hospital  for  the  Suftentation  and  Cure  of  poor 
and  helplefs  Lunatics  :  It  has  no  Apartments  in  it,  nor  any  Accommo- 
dations for  the  Refidence  of  any  Perfons  whatfoever,  except  the  Pa- 
tients and  the  hired  Servants  neceffarily  attending  them.  It  is  not 
endowed  with  any  Land 4  nor  has  it  any  Land  about  it,  being  the 
mere  Site  of  the  Houfe  itfelf.  Therefore  it  can  not  poffibly  be  in- 
cluded within  the  Intention  of  the  Dictum  of  Ld.  Ch.  J.  Holt, 
mentioned  in  a  Scrap  of  an  anonymous  Cafe  in  2  Salk.  527.  "  That 
"  Hofpital-hANBS  are  chargeable  to  the  Poor,  as  well  as  other 
".  Lands :  For  no  Man,  by  appropriating  his  Lands  to  an  Hofpital, 
"  can  difcharge  or  exempt  them  from  Taxes  to  which  they  were 
"  fubject  before,  and  throw  a  greater  Burthen  upon  their  Neigh- 
"  bours."  For  He  there  plainly  means  Lands  leafed  cut  to  Tenants 
and  bringing  in  an  annual  Profit :  Which  is,  by  no  means,  the  pre- 
fent  Cafe.  This  is  no  beneficial  Leafe  :  The  LefTees  receive  no  Pro- 
*r.a„te,  fa.  jit  by  it .  Nor  can  they}  by  the  *  Provifo  in  their  Leafe,  put  it  to 
5  '  any  other  Ufe  than  that  of  the  charitable  Defign  of  poor  Lunatics. 

The  Statute  of  43  Eliz.  c.  2.  §  14,  15.  diredts  "  That  a  Propor- 
"  iion  of  the  Money  to  be  raifed  by  virtue  of  that  Acl,  (ball  be  fent 
"  for  the  Relief  of  Hofpitals  in  the  refpedlive  Counties."  And  it 
would  be  abfurd  to  fuppofe,  that  that  fame  Statute  intended  to  tax 
Hofpitals  towards  the  Relief  of  Hofpitals. 
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In  2  Bulfir.  354.  the  Judges  {Hutton  and  Croke)  put  the  Matter 
of  taxing  One  or  the  Other  of  the  Perfons  there  in  Queftion,  upon 
the  Foot  of  the  Profit  or  Advantage  received  by  them.  But  thefe 
Leflees  receive  no  Sort  of  Profit  or  Advantage,  nor  can  poffibly  re- 
ceive any,  under  this  Leafe. 

And  Nothing  is  fubjecl  to  be  rated  towards  the  Relief  of  the 
Poor,  but  a  beneficial  Intereft.  There  is  no  Injlance  of  an  Hcfpital 
having  ever  been  rated,  as  to  fucb  Pert  of  it  as  is  only  applied  to 
charitable  Ufes :  Whatever  may  have  been  done,  as  to  thofe  large 
and  fine  Apartments  in  the  great  Hofpitals,  wherein  the  Officers 
(who  are  Gentlemen  of  Fortune  and  Fafhion)  refide  with  all  their 
Families,  and  ufe  them  as  their  Dwell ing-houfes. 

. 

Secondly — No  particular  Perfon  whofoever  can  be  charged  as 
Occupier  of  this  Floufe  of  mere  Charity. 

By  the  43  Eliz.  c.  2.  §  1.  The  Taxation  is  to  be  upon  every 
Occupier  of  Lands,  Houfee,  Tithes,  Coal-mines,  or  Sale-Under- 
woods in  the  Parifh. 

But  None  of  the  Perfons  mentioned  in  this  Order  are  Occu- 
piers of  this  Houfe,  within  the  Meaning  and  Intention  of  the 
Maliers  of  this  Act.  They  have  no  PofTefiion  or  Enjoyment  of  any 
lucrative  or  profitable  Tenement.  Therefore  there  is  no  Rule  or 
Medium  or  Proportion  whereby  to  rate  them  :  For  if  they  were 
rateable  at  all,  it  muft  be  in  Proportion  with  Others.  But  thefe 
Perfons  receive  no  Profit  or  Emolument  at  all :  And  there  can  be  no 
Proportion  to  Nothing.     Therefore  they  are  not  rateable  at  all. 

For  the  fame  Reafon,  No  Perfon  can  be  rated  as  an  Occupier  of 
a  Church,  a  Meeting-houfe,  or  an  Alms-houfe. 

*  In  H.  13  G.  1.  in  this  Court,  One  Read  was  charged  to  the  *  ^- z  $/">»?' 
Poors  Rate  in  refpect  of  his  being  an  Occupier  of  a  Meeting-houfe  "45> 
where  he  preached  :  and  He  was  holden  not  to  be  liable  ;  Becaufe, 
as  a  Preacher,  he  is  no  more  chargeable  as  an  Occupier,  than  any 
of  his  Audience.  And  the  Court  there  took  Notice,  that  it  was 
not  ftated  "  That  he  let  out  Pews;"  fo  as  to  make  him  a  Perfon 
that  occupies,  and  receives  a  Profit  from  it. 

So,  in  the  prefent  Cafe,  No  One  can  be  charged  as  Occupier  j  be- 
caufe No  One  receives  any  lucrative  Profit. 

And  this  Circumflance  makes  it  widely  different  from  the  Cafe  of 
Eyre  v.  Smallpace  et  al\    P.  1750.  23  G.  2.  B.  R.  Where   the 
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Queftion  was  "  Whether  the  Plaintiff,  being  Controller  of  Chelfia 
"  College,  and  rending  in  the  Controller's  Apartments  there,  was 
"  affeffable  towards  the  Maintenance  of  the  Poor  of  the  Parifh  of 
"  Chclfea,  for  the  Apartments  which  He  occupied  there  by  virtue  of 
"  his  faid  Office :"  And  the  Court  held  him  to  be  chargeable,  as 
Occupier ;  grounding  their  Opinion  upon  a  then  recent  and  unani- 
mous Opinion  of  all  the  Judges,  upon  a  like  Queftion,  in  the  Cafe 
of  Gravzw/V/j-Hofpital,  concerning  the  Payment  of  the  Window- 
Tax ;  in  which  Cafe,  All  the  Twelve  Judges  unanimously  held, 
"  That  the  A6t  of  Parliament  relating  to  the  Window-Tax  did 
"  extend  to  the  Apartments  of  Officers  in  Greenivicb-Hofphzl  .*♦ 
which  Cafe  of  Greenwich-Hofyital  They  thought  not  diftinguifhable 
from  that  of  Cbelfea-Hofpital  then  in  Judgment  before  them. 

But  that  was  an  Hofpital  of  Royal  Foundation,  and  the  King's 
own  Houfe.  The  Officers  have  large  noble  Apartments  there,  with 
diftiticl  Doors :  They  refide  in  them  with  their  Families,  and  live 
diftindlly  in  them,  at  their  feparate  Expences.  Thofe  Apartments 
are  fubftantially  their  Houfe,  their  Domicil.  In  this  Hofpital,  there 
are  only  Cells  for  the  Lunatics,  and  a  bare  Lodging  for  thofe  who 
neceffarily  attend  them,  and  are  always  about  their  Perfons. 

On  6th  November  1760, 

Mr.  Norton  and  Mr.  Stowe  argued  in  Support  of  the  Order. 

They  infifted,  iff.  That  this  Building  was  rateable-,  and  2dly. 
That  the  Charge  is  fufficicntly  laid  upon  it,  although  no  particular 
Occupier  be  perfonally  and  fpecifically  named. 

Firft — Hofpital-Lands  are  rateable  to  the  Relief  of  the  Poor  cf 
the  Parifh  wherein  they  lie,  as  well  as  other  Lands  are :  This  ap- 
pears from  2  Salk.  527.  And  this  Charity  is  only  a  voluntary  Acl  of 
private  Perfons,  Proprietors  of  this  Building :  Which  private  Per- 
fons have  it  not  in  their  Power,  by  applying  it  to  the  Ufe  of  a  Cha- 
rity, to  difcharge  it  of  legal  Rates  and  Payments  duly  charged  upon 
it  for  the  Relief  of  the  Parifh  ;  and  thereby  to  take  away  this  Relief 
from  the  Parifh.  And  it  would  be  moffc  unreafonable  that  this 
Property  which  was  always  rateable  before,  fhould,  merely  by  the 
voluntary  Acl  of  the  Proprietor,  be  rendered  unrateable ;  when,  by 
that  very  Acl:,  the  Proprietor  introduces  many  Servants  into  this 
Building,  who  will  gain  Settlements  in  the  Parifh  by  their  Service 
performed  therein  :  So  that  thefe  Gentlemen  would  load  the  Parijh 
with  Poor,  and  yet  exempt  them/elves  from  paying  any  Thing  to- 
wards it's  Relief.  Therefore  the  Parifh  are  fill  intitled  to  their 
Rates ;  whether  the  Proprietors  make  a  beneficial  Intereft  of  it,  or 
choofe  to  apply  it  to  the  Purpofes  of  a  Charity. 

And 
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And  there  are  many  Inflames  of  Hofpitals  and  charitable  Founda- 
tions being  in  Facl  rated  to  the  Relief  of  the  Parifhes  wherein  they 
are  fituated  :  Particularly,  The  Britifi  Lying-in  Hofpital,  in  St. 
Giles's;  An  Hofpital  in  St.  Botoiph's  Alder j'gate ;  Another  in  St. 
James's  Clerkenwell ;  (which  laft  never,  till  now,  refufed  to  pay.) 
And  this  very  Hofpital  pays  the  La7id-taxs  and  alfo  the  four  Rates 
{viz.  Scavengers,  Lights,  &c.) 

And  the  Cafes  of  Window-Lights  are  not  unlike  to  the  prefent 
Cafe. 

The  Foundling  Hofpital  pays  the  Window-tax ;  as  appears  by  the 
Tax-Book  {Fo.  48  :)  And  all  the  Judges,  (upon  the  Queflion  be- 
ing referred  to  them,)  were  of  Opinion,  "  That  they  ought  to  do 
"  fo." 

So,  St.  Bartholomew' s  Hofpital  was  an  Inftance  where  the  Officers 
were  affeffed  for  their  Apartments :  And  on  7th  June  1748,  All  the 
Judges  held  them  rateable.  So  alfo  in  the  Cafe  of  Chri/l's  Hofpital 
(at  the  fame  Time,)  and  of  St.  Bride's,  and  St.  'Thomas's,  the  gene- 
ral Point  determined  was  "  That  the  Officers  are  chargeable  to  the 
"  Window  Lights." 

In  the  Cafe  of  the  French  Hofpital  in  St.  Luke's,  The  Judges  held 
it  not  to  be  affeffable,  as  to  the  Lunatics  maintained  therein :  But 
They  gave  no  Opinion  as  to  the  Charge  upon  One  Romier  (who  was 
perfonally  afleffed,)  .becaufe  it  did  not  appear  to  them,  Whether  he 
did  or  did  not  live  in  it. 

In  the  Cafe  of  Sutton's  Hofpital,  where  Some  of  the  Officers  have 
their  Apartments  intermixed  with  the  Rooms  of  the  Perfons  fupport- 
ed  by  that  Charity,  The  Commiffioners  thought  "  That  none  of 
"  the  Inhabitants  of  thoft  intermixed  Rooms  were  chargeable,  (nei- 
"  ther  the  Officers,  nor  the  poor  Men  ;)"  And  the  Judges  confirm- 
ed that  Opinion  of  the  Commiffioners. 

In  the  prefent  Cafe,  the  five  Lejfees  may  be  considered  as  Oc- 
cupiers by  their  Servants,  who  are  under  their  Control  j  And  they 
are  properly  chargeable,  as  fuch :  The  Patients  indeed  neither  are 
nor  ought  to  be  rated. 

And  they  concluded  this  Head,  with  obferving  "  That  the 
<c  43  Eliz.  c.  2.  is  a  beneficial  Law  made  for  the  Benefit  of  the 
"  Poor  of  the  Parifhes." 
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Secondly — As  to  the  not  charging  any  particular  Perfon,  as  Oc- 
cupier— 

They  infifted  that  it  was  not  neceffary  that  any  particular  Perfon 
fhould  be  fpecifically  rated  as  Occupier. 

They  cited  a  Cafe,  from  8  Mod.  Pa.  ^.'  Rex  v.  Inhabitants  of 
*  This  Cafe  *  Brickhill,  P.  7  G.  i.  B.  R.  where  a  Man  who  had  been  rated  by 
really  was  ft*  the  Name  of  "  The  Occupier  of  Rofcoe's  Tenement,"  and  not  by 
v.  inhabitants]^  ovvn  pr0per  Name,  and  had  paid  the  faid  Rates  under  fuch  Af- 
(in  LanH-"'  feffment,  was  holden  to  have  gained  a  Settlement  under  this  general 
/hire)  P.  8  G.  Rate. 

i.  1722.  The 

Point  was  indeed  determined  as  is  mentioned  in  8  Mod.  38  :  (though  the  Names  Perfons  and  Places  are  there 
miftaken  )  But  the  Man  had  actually  paid  the  Rate  no  lefs  than  eleven  Tears,  under  this  AfTerTment,  which 
defcribed  Him  without  fpecifying  his  Name,  vix.  calling  Him  only  "  the  Occupier  of  Hc/coeh  Tenement." 

They  alfo  urged  the  Cafe  in  2  SalL  527.  P.  1  Ann.  Anonymous: 

Which  they  faid,  was  probably  the  fame  Cafe  with  a  Cafe  of  Rex 

f  Rex  v.      v.  Staines,  -f  relating  to  the  Parifhes  of  llford  and  Eaft-Ham.    And 

b"™™*.  they  {M  the}7  had  a  Certificate  "  that  the  Parifhes  of  lljord  aad 

WUtiam        "  Eqft-Ham  do  now  pay." 

Staines   was 

taxed  to  thofe  two  Parifhes,  for  the  Concerns  of  an  Hofpital  in  them.     The  Seffions,  upon  Appeal,  dif- 

charged  the  original  Order  as  being  founded  upon  Misinformation  and  Surprize. 

Mr.  Gould  and  Mr.  Lane,  who  had  made  the  Objections  to  the 
Order,  replied — 

1  ft.  That  the  Cafes  and  Inftances  cited  by  the  Counfel  on  the 
other  Side  proved  Nothing  to  the  prefent  Point :  For  they  went  no 
further  than  the  Cafe  of  Che/fa- Hofpital,  Eyre  v.  Smallpace  et  af, 
P.  1750.  23  G.  2.  B.  R.  where  it  was  fettled  "  That  all  Apart- 
"  ments  of  Officers,  ufed  as  Divelling-Houfes,  are  liable  to  be  taxed 
"  to  the  Window-Lights,  as  Dwelling-Houfes."  And  the  Win- 
dow-Light Acts  are  pofitive  and  affirmative,  "  That  all  Dwelling- 
"  Houfes  (hall  pay  to  that  Tax."  The  Officers  have  a  Benefit 
from  their  Apartments.  But  here  could  arife  no  Benefit  at  all,  to 
any  Perfon  whatfoever :  Therefore  No  One  could  be  taxable  to  the 
Relief  of  the  Poor. 

And  as  to  their  loading  the  Parim  by  introducing  Servants  who 
would  gain  Settlements  by  their  Service  in  the  Hofpital,  They  de- 
nied that  thefe  Servants  would  gain  a  Settlement  by  fuch  Service. 

2dly.  The  Cafe  of  Brickhill,  being  cited  from  a  Book  of  no 
Authority,  deferves  no  Anfwer.  Befides,  in  that  Cafe,  the  Man 
had  long  acquiefced  under  the  Order,  and  paid  the  Tax. 

The 
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The  Court  did  not  give  any  Opinion  Ycfterday;  But  inclined 
"  That  the  Occupier  ought  to  be  particularly  fpecified  ;"  And 
"  alfo,  that  the  Whole  turns  upon  the  Per/on  or  Pcrfcns  icbo 
"  ousrht  to  be  rated." 


^.' 


Indeed,  if  a  Perfon  rated  generally,  by  the  Appellation  of  Occu- 
pier of  fuch  Tenement,  acquiefces,  and  takes  the  Charge  upon 
him,  and  pays  it ;  It  would  be  unreafonable  that  he  mould  be  ex- 
cluded from  gaining  a  Settlement,  if  He  afterwards  has  Occafion  to 
claim  it.     But  that  is  not  this  Cafe. 

The  Inftances  of  the  feveral  Hofpitals,  mentioned  by  the  Counfel 
for  fupporting  the  Order,  carry  the  Matter  no  further  than  the  Cafe 
of  Chelfea-HobpxtiX  has  fettled  it:  And  the  Judges  have  unanimoufly 
determined,  "  That  all  Apartments  of  Officers  in  Hofpitals,  which 
"  are  ufed  as  Dwelling-houfes,  ought  to  be  taxed  to  the  Window- 
"  Lights,  as  Dwelling-houfes." 

However,  They  faid  they  would  confider  of  it,  and  then  declare 
their  Opinion.  Cur.  advis. 

Lord  Mansfield  now  delivered  the  Opinion  of  the  Court; 
(having  firft  dated  the  Order,  and  the  Objections  taken  to  it.) 

Cafes  of  this  kind  depend  upon  the  particular  Nature  of  the  re- 
fpeclive  Hofpitals :  Each  ftands  upon  its  own  diftincl:  Circumilan- 
ces.  Therefore  no  General  Confequences  will  arife  from  the  De- 
termination of  this  particular  Cafe. 

The  Land-Tax  differs  from  the  Poors-Tax.  The  Land-lord  who 
receives  the  Rent,  is  to  pay  the  Land- Tax  :  But  the  Poors- Tax  is 
payable  by  the  Occupiers.  Therefore  the  Rating  Hofpital  Lands 
to  the  Land-Tax  is  not  applicable  to  the  prefent  Queftion. 

The  Occupier  ought  to  be  rated,  regularly,  by  Name.  But  in  the 
prefent  Cafe,  it  is  more  than  a  mere  Defccl:  in  Form :  The  Fault  in 
Form  here  arifes  from  the  Effence  of  the  thing.  For  if  they  can 
not  fix  upon  fome  particular  Perfon  who  may  properly  be  rated  as 
Occupier  of  this  Building,  It  follows,  as  a  neceflary  Conlequence, 
"  That  no  Rate  can  at  all  be  made  upon  it." 

As  to  the  Argument  that  has  been  urged  in  Support  of  the  Order, 

"  That  a  Proprietor  of  Lands  or  Houfes  can  not,  by  his  own  pri- 

"  vate  voluntary  AA,  difcharge  fuch  his  Property,  from  Payments 

"  legally  due  to  Other  Perfons  upon  and  out  of  it" — It  does  not 

b    '     •  hold 
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hold  true  in  Faci.  For  this  Rate  payable  to  the  Parifh,  as  well  as 
feveral  other  Payments  arifing  from  Property  and  chargeable  upon  it, 
do  and  mufl  depend  upon  the  Will  of  the  Proprietor :  The  Owner 
of  a  Houfe  may,  if  he  pleafes,  pull  it  quite  down,  and  convert  it 
into  a  Toft.  The  Owner  of  Lands  may,  if  he  pleafes,  fuffer  them 
to  lie  barren  and  unoccupied.  Tithes  and  the  Right  of  them  vary, 
according  to  the  different  Species  of  the  Produce  of  the  Land  :  Yet 
the  Land-holder  may  fow  it,  or  plant  it,  or  ufe  it  in  the  Manner  he 
likes  beft ;  or  even  not  at  all,  if  he  fo  choofes. 

The  material  Queftion  in  this  Cafe  is,  "Who  can  be  named 
and  charged  as  the  Occupier. 

There  are  only  three  Sorts  of  Perfons  that  occur  to  Me.  If  they 
can  find  any  Others  who  may  be  properly  charged  as  Occupiers, 
Such  other  Perfons  will  not  be  included  in  or  affe&ed  by  the  Opi- 
nion which  *We  now  give. 

The  only  Perfons  that  I  can  think  of,  are  i  ft.  The  five  Lejfees ; 
2dly.  The  Servants  attending  this  Charity  j  and  3dly.  The  poor 
mad  Perfons,  who  are  the  Objects  of  it. 

Firft — As  to  the  Lejfees — Mere  Nominal  Truflees  can  not  be 
efteemed  Occupiers,  or  rated  as  fuch.  Befides,  thefe  Leffees  are 
*  v  ante,  fa.  eXpreffly  excluded,  by  a  fpecial  *  Provifo  inferted  in  the  Leafe,  from 
converting  the  Building  to  any  other  than  this  fpecifical  Ufe :  And 
the  Leafe  is  to  determine  and  become  void,  if  they  do.  They  are 
fo  far  therefore  from  being  Occupiers  of  it,  that  they  are  merely 
nominal ;  mere  Inftruments  of  Conveyance ;  and  have  no  more  In- 
terejl  in  the  Thing,  than  the  Crier  of  the  Court  of  Common 
Pleas  has,  when  he  is  named  as  the  laft  Vouchee  in  a  Common 
Recovery. 

Secondly. — As  to  the  Servants  attending  this  Charity — They  are 
not  in  a  like  Situation  with  the  Officers  of  C/j^vz-Hofpital,  or  of 
the  other  Charitable  Foundations  that  have  been  mentioned  at  the 
Bar,  where  there  are  large  di/lintl  Apartments  appropriated  to  the 
Ufe  of  the  refpective  Officers,  wherein  they  and  their  Families  re- 
fide.  Thofe  Officers  are  not  charged  as  Servants  of  fuch  Hofpitals, 
or  as  Inhabitants  and  Occupiers  of  the  ordinary  Rooms  and  Lodg- 
ings therein  ;  but  as  having  feparate  and  diftinSi  Apartments,  which 
are  confidered  as  their  Divelling-houfes.  The  CafeS  that  have  been 
determined  by  the  Judges,  relating  to  the  Window-Tax,  are  uniform 
in  rating  Officers  of  Hofpitals  for  their  diflincl  Apartments :  But  in 
this  Hofpital,  there  are  neither  any  fuch  Officers,  or  any  fuch  Apart- 
ments, as  were  in  thofe  Cafes  determined  to  be  rateable. 

3  If 
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If  the  firft  of  thefe  Orders,  which  rated  Jofeph  Mansfield  as  the 
Occupier  of  this  Hofpital,  had  flood  as  it  was  originally  drawn  up, 
without  being  afterwards  altered  ;  And  if  Mansfield  had  actually  had 
a  feparate  and  diftinct  Apartment  in  it  (which  is  not  now  pretended;) 
Yet  certainly  He  could  not  have  been  rated  for  any  Thing  more  than 
his  own  particular  and  dijlincl  Apartment.  However,  that  Matter 
ceafes  now  to  be  any  part  of  the  Cafe  ;  there  being  no  Foundation, 
by  the  new  Order,  to  ground  fuch  a  Queftion  upon. 

Thirdly. — As  to  the  poor  miferable  Wretches  who  are  the  un- 
happy Objects  of  this  Charity — It  would  be  too  grofs  to  conceive 
them  to  be  proper  Perfons  to  be  rated  to  the  Relief  of  the  Parifh. 
Therefore  it  is  unnecefTary  to  fay  any  Thing  on  this  head ;  And  the 
rather,  as  it  appeared  fo  very  unreafonable  to  the  Counfel  themfelves 
who  argued  in  Support  of  the  Order,  that  they  gave  it  up. 

And  if  no  Perfon  can  be  found,  who  is  rateable  to  this  Tax,  It 
follows,  by  necenary  Confequence,  "  That  there  can  be  no  Rate 
"  at  all." 

Therefore  the  Order  muft  be  quashed. 


Goodtitle,   ex    dimiff.    Bridges    et  al',   verf.    Duke  of Jgtffc  3th 

Chandos.  «?6o. 

UPON  a  Motion  for  a  new  Trial,  made  on  the  Part  of  the 
Defendant,  upon  the  Foot  of  a  MifdireSlion  given  to  the 
jury  by  the  Judge  who  tried  the  Caufe  ;  (upon  which  Direction  of 
the  Judge,  the  Jury  had  found  a  Verdifl  for  the  Plaintiff ;)  the  Cafe 
appeared,  upon  the  Report  of  Mr.  Juft.  Noel,  (the  Judge  who  tried 
the  Caufe,)  to  be  as  follows ;  viz. 

Sir  Thomas  Bridges,  being  feifed  in  Fee,  of  the  Manor  and  De- 
mefne  Lands  of  Keynsham  in  Somerfctjloire,  and  of  feveral  other 
Lands  in  Keynsham  aforefaid,  and  alfo  of  feveral  Eftates  in  va- 
rious other  Places,  made  a  Settlement  of  all  thefe  Eftates,  at  the 
Time  of  the  Marriage  of  his  Eldeft  Son,  Mr.  Harry  Bridges,  with 
his  firft  Wife  the  Lady  Diana  Holies ;  Sir  Thomas  having  at  that 
Time  Five  Sons  living,  viz.  this  Mr.  Harry  Bridges,  Edward 
Bridges,  George  Bridges,  and  two  younger  Sons. 

The  Settlement  was  to  the  Ufe  of  Sir  Thomas  himfelf  for  Life,  as 
to  Part ;  with  Remainder  to  his  Eldeft  Son  Harry,  for  Life ;  Re- 
mainder to  the  Heirs  Male  of  Harry's  Body  by  that  firft  Marriage  ; 
Remainder  to  the  Heirs  Male  of  his  Body  by  any  other  Marriage  ; 
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Remainder  to  Sir  Thomas'*  fecond  Son  Edward  Bridges,  in  ftricT: 
Settlement;  Remainder  to  George  Bridges,  for  Life;  Remainder 
to  George,  in  Tail  Male  ;  with  Remainder  to  the  right  Heirs  of  Sir 
Thomas.  The  Reft  of  the  Eftate  was  fettled  to  the  fame  Ufes,  with, 
this  Difference  only,  viz.  That  there  was  no  Life-Eftate  to  Sir 
Thomas  Himfelf  therein  ;  but  Mr.  Harry  Bridges's  Eftate  for  Life 
took  Place  immediately.  There  was  a  Power  given,  by  this  Settle- 
ment, to  Mr.  Harry  Bridges,  to  make  a  Jointure  upon  a  fecond  Wife. 

Mr.  Harry  B.  had  no  Iffue  by  Lady  Diana :  But,  during  her 
Life,  He  had  an  illegitimate  Son,  named  James  Bridges,  by  another 
Woman.  After  the  Death  of  Lady  Diana,  and  after  the  Birth  of 
James,  Mr.  Harry  Bridges  (in  his  old  Age)  married  a  young 
Woman,  (of  the  Name  of  Freeman  ;)  Upon  whom,  purfuant  to  the 
Power  given  him,  He  fettled  about  280/.  per  Annum  (being  Part 
of  the  Demefne  Lands  of  Keynjlam,)  for  her  Life :  And  She  furvived 
him,  and  lived  till  1759. 

Mr.  Harry  Bridges  having  no  Iffue  by  this  laft  Wife  nor  by 
his  former,  and  being  Reverfioner  or  Remainder-Man  in  Fee  (as 
before  mentioned)  of  the  whole  Family-Eftate }  and  his  Brother 
Edward,  and  his  two  youngeft  Brothers  being  all  dead  without 
Iffue  ;  and  his  Nephew  George  Rodney  Bridges,  (the  only  Son  of  his 
Brother  George)  having  no  Child  by  his  Lady  ;  the  faid  Mr.  Harry 
Bridges  did,  in  his  Life-time,  by  Bargain  and  Sale  inrolled,  grant 
this  his  Reverfion  of  the  Whole  fettled  Eftate,  to  his  natural  Son 
James  Bridges,  the  Leffor  of  the  Plaintiff. 

But  after  the  Death  of  Harry,  and  during  the  Life  of  his 
Widow,  (who  was  Tenant  for  Life  of  this  280  /.  per  Ann.  Bart  of 
the  Demefne  Lands  cf  Keynfoam,)  the  faid  George  Rodney  Bridges, 
(the  only  Son  of  George  then  deceafed,)  being  Tenant  in  Tail  in 
Pojfefjlon  of  all  the  Rest  of  the  Eftate,  except  that  Part  which  was 
fettled  upon  the  Widow,  (who  was  then  living  and  in  Poffefjion  of 
that  Part;)  but  being  Tenant  in  Tail  in  Remainder  only,  of 
that  Part  whereof  the  faid  Widow  was  in  Poffefilon  as  Tenant 
for  Life;  fuffered  a  Recovery,  in  the  Year  1728,  of  the  Whole 
fettled  Eftate  ;  Ufing  (at  leaft)  fuch  Defcriptions  as  might  be  fuffi- 
cient  to  include  All  the  Eftate  that  lay  in  Keynsham,  under  the 
general  Defcription  of  that  Part  of  the  Eftate :  After  the  fufferino-  of 
which  Recovery,  He  fettled  the  Whole  Eftate  included  in  the  Reco- 
very, upon  the  Duke  of '  Chandos  ;  and  then  died.  The  Duke,  upon 
the  Death  of  the  faid  Mr.  George  Rodney  Bridges,  came  into  imme- 
diate Pofierlion  of  all  the  Reft  of  the  Eftate,  Except  that  Part  which 
the  Widow  of  Harry  was  in  Polfeffion  of  for  her  Life  as  aforefaid  : 
£nd  upon  her  Death,  in  1759,  He  took  Poffeffion  of  thst  Part  alfo. 

Where- 
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Whereupon,  Mr.  *Jdmes  Bridges,  the  Bargainee  of  the  Reverfion 
in  Fee,  which  was  granted  to  him  by  his  Father  Harry  as  aforefaid, 
brought  this  Ejectment  againft  the  Duke,  for  that  Part  of  the 
KEYNSHAM-Eftate  which  Harry's  Widow  died  in  Ponefiion  of; 
Suppofing  that  Mr.  George  Rodney  Bridges  could  have  no  Power  to 
fettle  that  Part  upon  the  Duke,  whatever  Power  he  might  have 
over  the  Reft  of  the  Eftate,  (of  which  He  was  Tenant  in  Tail  in 
Poffejfion,  when  He  fuffered  the  Recovery.) 

The  Duke,  at  the  Trial,  would  have  defended  his  Title,  by  fet- 
tifig  up  this  Common  Recovery  fuffered  by  G.  R.  B.  the  Remainder- 
Man  in  Tail ;  which  He  produced  and  proved  :  But  the  Duke  be- 
ing unable  to  give  any  Sort  of  Evidence  of  an  aEfual  Surrender  of 
the  Widow's  Life-Eftate,  (which  the  Plaintiff  urged  to  be  necef- 
fary,  in  order  to  enable  the  Tenant  in  Tail  in  Remainder  to  make  a 
good  Tenant  to  the  Pracipe ;)  the  Counfel  for  the  Defendant  f the 
Duke  of  Cbandos)  infifted  at  the  Trial,  "  That  a  Surrender  of  the 
"  Life-Eftate  ought,  after  fo  long  a  Time,  to  be  presumed;  even 
"  although  they  fliould  give  no  Evidence  whatfoever,  relating  to 
"  any  fuch  Surrender." 

"But  Mr.  Juftice  Noel  was  of  Opinion,  "  That  a  Surrender  by 
"  the  Tenant  for  Life  could  not  be  prefumed ;  when  no  Evidence 
"  at  all  had  been  given  to  render  it  in  the  leaft  probable ;  and  when 
"  the  Poffeffion  had  not  gone  along  with  the  Recovery,  but  conti- 
"  nued  in  the  Tenant  for  Life  till  the  Time  of  bringing  the  Ejecl- 
"  ment."  And  accordingly,  He  directed  the  Jury  to  find  for  the 
Plaintiff:  Which  they  did. 

Upon  this  Mifdireclion,  as  the  Duke's  Counfel  called  it,  they 
moved  for  a  new  Trial,  and  obtained  a  Rule  to  fhew  Caufe  :  And 
Mr.  Juft.  Noel's  Report  was,  by  Mr.  Juft.  Wilmot,  ftated  to  this 
Court  as  above. 

Upon  it's  being  argued  in  this  Court, 

The  Defendant's  Counfel  (Mr.  Norton,  Mr.  Webb,  and  Mr.  Argument  < 
Tburlow)  relied  upon  the  Cafe  of  Warren,  ex  dimijf.  Webb,  vJareeDef- 
Greenville,  P.  13  G.  2.  B.R.  reported  in  2  Strange  11 29:  Where, 
upon  a  Trial  at  Bar,  the  LefTor  of  the  Plaintiff"  claimed  under  an 
old  Entail  in  a  Family  Settlement,  by  which,  Part  of  the  Eftate  ap- 
peared to  be  in  Jointure  to  a  Widow,  at  the  Time  her  Son  fuffered 
a  Common  Recovery,  (which  was  in  J 699;)  And  the  Defendant, 
who  claimed  Title  under  the  Recovery,  not  being  able  to  Jheio  a 
Surrender  of  the  Mother's  Eftate  for  Life,  it  was  infifted  "That 
"  there  was  no  Tenant  to  the  Pracipe  for  that  Part ;  and  that  the 

"  Re- 
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"  Remainder,  under  which  the  Leflbr  claimed,  was  not  barred," 
To  obviate  this,  it  was  infifted  by  the  Defendant,   "  That  at  that 
"  Dijiance  of  Time,  a  Surrender  mould  be  presumed;  according 
*  V.  Pigott    "  to  1  Ventr.  257.  and  what  is  *  laid  down  in  Mr.  Pigoft's  Book  of 
♦'•  "  Common  Recoveries."     And  to  fortify  this  Preemption,  they  of- 

fered to  produce  (in  Evidence)  the  Debt-Bock  of  Mr.  Edwards  an 
Attorney  at  Bri/lol,  then  long  fince  deceafed,  wherein  He  had  char- 
ged 32  /.  for  fuffering  the  Recovery;  Two  Articles  of  which  Charge 
are — "  For  drawing  a  Surrender  of  the  Mother,  20  s." — and  "  For 
"  engrofing  two  Parts  thereof  20  s.  more;"  And  that  it  appeared  by 
the  Book,  "  that  the  faid  Bill  was  paid"  And  this  being  objected 
to,  as  improper  Evidence  ;  The  Court  was  of  Opinion  to  allow  it : 
For  it  was  a  Circumflance  material  upon  the  Inquiry  into  the  Un- 
reafonablenefs  of  prefuming  a  Surrender,  and  could  not  be  fufpedted 
to  be  done  for  this  Purpofe  ;  And  if  Edwards  was  living,  He  might 
undoubtedly  be  examined  to  it;  And  after  his  Death,  this  was  the 
?iext  beft  Evidence.  And  it  was  accordingly  read.  After  which, 
The  Court  declared,  "  That  without  this  Circumftance,  they  would 
"  have  presumed  a  Surrender  ■"  and  defired  it  might  be  taken 
Notice  of,  "  That  they  did  not  require  any  Evidence  to  fortify 
"  the  Prefumption,  after  such  a  Length  of  Time." 

The  Cafe  referred-to  in  1  Ventr.  257.  is  there  Anonymous:  But 
it  is  S.  C.  with  the  Cafe  of  Green  and  Fraud,  in  3  Keb.  310,  311. 
and  Greene  v.  Proude,  in  1  Mod.  1 17.  (though  differently  reported.) 
In  Ventris,  whole  Report  is  much  the  beft,  it  is  faid,  That  in  an 
Ejectment,  upon  a  Trial  at  Bar,  for  Lands  in  Ancient  Demefne, 
there  was  fhewn  a  Recovery  in  the  Court  of  Ancient  Demefne,  to 
cut  off  an  Entail  which  had  been  fuffered  a  long  Time  fine e,  and 
the  Poffeffion  had  gone  accordingly  :  It  appeared  that  Part  of  the 
Land  was  leafed  for  Life;  and  the  Recovery  (with  a  fingle  Vouch- 
er) was  fuffered  by  him  in  Reverfion  ;  and  fo  no  Tenant  to  the  Prae- 
cipe, for  thofe  Lands.  But,  in  regard  the  Poffeffion  had  followed  it 
for  fo  long  Time,  The  Court  faid  "  They  would  presume  a  Sur- 
"  render :"  As,  in  an  Appropriation  of  great  Antiquity,  there  has 
been  prefumed  a  Licence,  though  none  appeared. 

The  Paffage  in  Mr.  Pigott's  Book  (referred  to  by  Sir  J.  Strange) 
is  in  Page  41.  "  It  is  apparent  there  mull  be  a  Tenant  to  the  Prce- 
"  cipe,  either  by  Right  or  Wrong.  And  therefore,  in  many  Cafes, 
"  it  may  feem  wholly  impracticable  for  thofe  who  have  the  Re- 
"  mainder  in  Tail,  to  fuffer  a  Recovery.  The  moft  ufual  Way  is, 
"  for  Him  in  Remainder,  to  get  the  Tenant  for  Life  to  furrender  to 
"  him  conditionally  :  And  in  this,  though  the  Tenant  for  Life  keeps 
"  the  Possession,  yet  the  Recovery  will  be  good." 

1  In 
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In  the  Cafe  of  Dame  Griffin  v.  Stanhope,  Cro.  Jac.  455,  A  Com- 
mon Recovery  being  produced,  the  Counfel  for  the  Defendant 
prelTed  the  Lady's  Counfel  to  prove  who  was  Tenant  to  the  Pre- 
cipe, at  the  Time  of  the  Recovery.  But  the  Court  would  not  allow 
thereof:  For  it  (hall  be  intended  to  be  a  good  Recovery  ;  And  if 
it  was  otherwife,  the  Proof  ought  to  be  made  by  the  other  Party. 

And  in  2  Lutw.  1  549,  at  the  End  of  the  Cafe  of  Leigh  v.  Leigh, 
this  laft-cited  Cafe  appears  to  have  been  confirmed  by  Mr.  Jufl. 
Powell,  at  York  Affizes :  And  Sir  Edward  Lutwychs  there  lays  it 
down,  "  That  in  every  Common  Recovery,  it  mail  be  intended  that 
"  there  was  a  good  Tenant  to  the  Pracipe,  till  the  contrary  isfiewn 
"  on  the  other  Side." 

Indeed  it  appears  from  L/wo/zz-College  Cafe,  3  Co.  58.  b.  (there 
alfo  cited,)  "  That  where  a  Common  Recovery  was  had  againil 
"  the  Remainder-Man  in  Tail,  in  the  Life-time  of  his  Mother 
"  who  was  Tenant  for  Life ;  and  She  was  exprefsly  alledgcd  to  be 
"  ad  tunc  Tenens  liberi  Tenementi ;  It  could  not  there  be  intend- 
"  ed  that  She  had  furrendered  her  Eftatc,  or  that  her  Son  had 
"  entered  for  a  Forfeiture."  Yet  even  there,  rather  than  the 
Common  Recovery  fhould  be  taken  to  be  void  for  Want  of  a 
Tenant  to  the  Pracipe,  The  Court  intended  "  That  He  was  in  by 
"  Difei/in." 

There  indeed  She  could  not  be  intended  to  have  furrendered  j 
becaufe  it  was  alledged  "  that  She  was  ad  tunc  Tenens."  But  in  an 
Ancient  Recovery,  if  Nothing  appears  to  the  Contrary,  fuch  a  Sur- 
render mall  be  prefumed. 

And  it  appears  from  Pigott  41.  "  That  the  Tenant  for  Life's 
"  continuing  in  Pcffijjion  makes  no  fort  of  Difference." 

They  obferved,  that  all  the  Cafes  lay  the  whole  Strefs  of  the 
R.eafon  of  their  Determination,  fingly  upon  the  Length  of  Time 
from  the  aSlual  Suffering  the  Recovery,  without  (hewing  any 
kind  of  Regard  to  the  Time  of  the  fubfequent  Continuation  of  the 
Life-Efhte,  or  to  any  other  Circum  fiances  whatfoever.  And,  as 
thofe  Cafes  were  in  Ejectment,  the  Queftion  could  not  turn  upon 
the  Length  of  Time  that  the  Tenant  in  Tail  in  Remainder  had  been 
come  into  Pojfeffion  :  For  after  20  Years,  He  would  have  been  bar- 
red from  bringing  an  Ejectment. 

Now  the  Time  in  the  prefent  Cafe  is  about  32  Tears :  Which  is 
alone  fufficient  to  create  this  Preemption  ;  efpecially  fince  the  A& 
of  14  G.  2.  c.  20:    By   the   5th  Section   whereof,    it  is   enadfed, 

Part  IV.  Vol.  II.  5O  "That 
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That  after  20  Tears  from  the  Time  of  suffering,  All  Com- 
mon Recoveries  (hall  be  deemed  good  'and  valid  to  all  Intents 
and  Purpofes  ;  if  it  appears  upon  the  Face  of  fuch  Recovery, 
that  there  was  a  Tenant  to  the  Writ ;  And  if  the  Perfons  joining 
in  fuch  Recovery  had  a  fufficient  Eftate  and  Power  to  fuffer  the 
fame ;  Notwithjlanding  the  Deed  or  Deeds  for  making  the  Tenant 
to  fuch  Writ  mould  be  loft  or  not  appear." 

If  it  fbould  be  objected,  "  That  in  the  prefent  Cafe  Mr.  George 
Rodney  Bridges  had  not  a  fufficient  Eftate  and  Power  to  fuffer 
this  Recovery,"  as  being  only  Remainder-Man  in  Tail;  The 
Anfwer  is,  "  That  if  there  was  a  Conditional  Surrender  of  the 
Tenant  for  Life,  then  He  had  fuch  Power :  And  as  nothing  ap- 
pears to  the  contrary,  but  that  there  might  be  fuch  a  Surrender, 
It  muft  therefore  be  pre  fumed ;  And  this  Statute  only  limits  the 
Time  within  which  the  Preemption  ought  to  arife." 


Aliment  ex 


The  Plaintiff's  Counfel,  (Mr.  Gould,  Mr.  Huffey,  Serj.  Davy,  and 
Mr.  Bur/and,)  who  (hewed  Caufe  againft  granting  a  New  Trial, 
argued  in  Support  of  Mr.  Juftice  Noe/'s  Opinion  ;  and  afferted  his 
Direction  to  be  right. 

They  faid,  there  could  be  no  Prefumption  without  fome  Facts  to 
ground  it  upon.  In  Mr.  Greenville'?,  Cafe,  in  2  Strange  1 129,  there 
was  a  very  ftrong  Prefumption,  arifing  from  the  Articles  in  Mr.  Ed- 
wards the  Attorney's  Bill ;  the  Proof  whereof,  the  Court  allowed  to 
be  entered  into,  and  received  Satisfaction  from. 

And  there  is  no  Cafe  where  a  Prefumption  of  a  Surrender  has 
been  raifed,  without  Pojf-ffion  accompanying  and  following  the  Re- 
covery. In  1  Fentris  257,  (upon  which  Cafe,  that  in  2  Strange 
1 129  is  fiiid  to  be  founded,)  there  was  a  Poffffion  which  had  fol- 
lowed the  Recovery  for  a  long  Time  :  And  that  is  the  very  Reafon 
there  given  for  the  Court's  making  the  Prefumption  that  they  then 
made.  That  Reporter  was  a  very  eminent  Man  ;  and  much  more 
to  be  credited  than  Keble,  or  the  Author  of  1  Med.  So  that  that 
Cafe  W3S  not  fimilar  to  Greenville's  Cafe,  or  at  leaft  not  enough  fo 
to  fupport  the  Pofition  which  is  faid  to  have  been  founded  upon  it. 

As  to  2  Lutw.  1  549 — It  is  nothing  more  than  the  Reporter's  own 
Speculations  ;  not  any  Determination  of  the  Court. 

And  in  the  Cafe  of  Lady  Griffin  v.  Stanhope,  Cro.  Jac.  455,  the 
Perfon  who  fuffered  the  Recovery  was  Himfelf  Tenant  in  Tail ; 
and  the  PcJJtffon  had  gone  along  with  the  Recovery. 


The 
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The  latter  Part  of  Sir  J.  Strange'?,  Report  of  Greenville's  Cafe  is 
inconffient  with  the  former  Part  of  ir.  For  it  fays,  <c  That  the 
"  Court  declared,  and  defired  it  might  be  taken  Notice  of,  that 
"  they  did  not  require  any  Evidence  to  fortify  the  Prefumption  after 
"  fuch  a  Length  of  Time  :"  And  yet  it  appears  by  the  former  Part 
of  the  Cafe,  "  That  they  had  entered  into  fuch  Evidence  ;  after  it 
*'  had  been  objected  to  as  improper,  and  the  Objection  had  been 
"  conildered  and  over-ruled." 

As  to  the  Statute  of  14  G.  2.  c.  20.  §  5.  It  never  meant  to  alter 
the  Law,  fo  as  to  give  Power  to  a  Perfon  to  fuffer  a  Recovery,  who 
had  no  Power  bejore  ;  (which  a  Remainder-Man  in  Tail  had  not :) 
It  is  exprefHy  confined  to  "  Perfons  having  a  fufficient  Eftate  and 
"  Power  to  fuffer  the  fame." 

The  Statute  of  Limitations  jsr  J.  1.  c.  16.  only  takes  place  from 
the  Time  of  the  Title's  Accruing. 

And  the  Rule,  in  all  the  Cafes  cited,  and  in  all  Cafes  of  this 
kind,  muft,  in  Reafon  and  Common  Senfe,  neceffarily  be  under- 
stood to  relate  to  the  Length  of  Time  that  has  elapfed  fince  the  Te- 
nant in  Tail's  Coming  into  Possession  ;  and  not  to  the  Length  of 
Time  fince  the  Suffering  of  the  Recovery.  For  where  the  Tenant 
in  Tail  has  been  a  long  Time  in  Poffeffion,  and  has  done  Nothing 
to  complete  and  confirm  his  former  Act ;  there  indeed,  it  is  reafon- 
able  to  pre  fume  that  all  was  rightly  tranfacted  before  ;  Becaufe  if  he 
knew  his  former  AcT:  to  be  defective,  and' his  Title  inefficient,  He 
would  not  have  neglecTed  to  fet  it  right  ailoon  as  it  was  in  his  Power 
to  do  fo :  But  no  fuch  Prefumption  can  arife  from  the  mere  Anti- 
quity of  the  Recovery,  prior  to  the  Poffeffion  of  the  Tenant  in  Tail. 

The  Outstanding  Life-Eftate,  even  till  1759,  is  the  ftrongeft 
Prefumption  to  the  Contrary ;  viz.  "  That  She  did  not  furrender 
"  her  Eftate." 

Befides,  It  does  not  at  all  appear  from  the  Judge's  Report,  that 
Mr.  George  Bridges,  the  Tenant  in  Tail  in  Poffeffion  of  all  the  Reft 
of  the  Eftate,  and  of  which  he  had  Power  to  fuffer  a  Recovery, 
ever  meant  or  intended  to  fuffer  a  Recovery  of  these  fettled  Lands, 
of  which  He  had  no  Power  to  do  fo.  He  had  other  Lands  in 
Keynsham,  upon  which  the  Recovery  operated :  And  there  is  no 
Reafon  to  imagine  that  He  meant  to  include  thefe,  or  ever  attempted 
to  procure  a  Surrender  of  the  Life-Eftate  in  them. 

Lord  Mansfield — I  was  of  Counfel  in  that  Cafe  of  Mr.  Green- 
ville, reported  in  Sir  John  Strange' s  Reports :  And  I  remember  very 
3  well, 
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well,  that  the  Point  of  Evidence  was  ftrongly  litigated.  The  At- 
torney, who  had  been  concerned  in  the  Tranfaction  of  the  Common 
Recovery,  was  One  Mr.  Edwards  of  Brijlol,  who  had  been  then 
long  dead.  The  Entry  in  his  Bill- Book,  was  made  at  the  'lime  of 
the  Tranfaction ;  and  a  Receipt  had  been  given  upon  the  Bill  which 
contained  the  Articles  for  drawing  and  engrcffmg  the  Surrender :  So 
that  there  was  pofitive  Proof,  in  that  Cafe,  of  an  aclual  Surrender. 
And  there,  the  Jointrefs  had  been  dead  a  vaji  Ninnber  of  Tears ; 
And  the  Perfon  who  fuffered  the  Recovery,  and  his  Son  after  him, 
had  Both  of  them  (during  their  refpective  Lives)  fufficient  Oppor- 
tunity to  have  fet  it  right,  after  they  came  into  PofTefilon,  if  they 
had  known  or  fufpected  it  to  have  been  defective  :  Which  was  cer- 
tainly a  Prefumption,  "  That  it  was  regular,  and  not  defective. "  I 
am  confident,  that  Ail  that  the  Court  did,  or  intended  to  do,  in 
that  Cafe,  was  only  to  take  Care  that  it  fhould  be  underftood, 
"  That  they  did  not  mean  to  Ji hake  the  Authority  of  any  one  Cafe 
"  that  had  been  founded  upon  Prefumption;"  and  "  That  they 
"  would  not  require  poftive  Proof  of  a  Surrender,  in  any  Cafe 
"  where  there  was  fufficient  Prefumption  of  it."  This  Report  is 
incorrect,  confidered  as  a  Foundation  for  a  Principle  or  Rule  of 
Property  ;  though  it  might  be  enough  to  ferve  the  Taker  of  fuch  a 
Note,  for  a  Memorandum,  to  refrefh  his  own  Recollection. 

If  that  be  fo,  then  confider  the  prefent  Cafe,  upon  Principles. 

There  are  two  Sorts  of  Preemptions :  One,  a  Prefumption  of 
Law,  not  to  be  contradicted ;  The  Other,  a  Species  of  Evidence ; 
which  (latter)  muft  have  a  Ground  to  ftand  upon,  fomething  from 
whence  it  is  to  arife. 

It  is  now  fully  fettled  and  eftablifhed,  That  a  Tenant  in  Tail 
may,  if  he  pleafes,  either  turn  his  Eftate  Tail  into  a  Fee,  or  alienate 
it  for  his  own  Benefit,  by  duly  iuffering  a  Common  Recovery. 

*  v.  avtewb      But  He  muft  have  *  a  sufficient  Ejlate  and  Power,  to  qualify 
t0  "9-  him  to  fuffer  fuch  Recovery. 

He  muft  either  be  the  Tenant  in  Tail  in  Pcjfe/Jion ;  or  He  muft 
have  the  Concurrence  of  the  Freeholder  who  claims  under  the  fame 
Settlements. 

\v. ante  116.      This  Principle  is  -f-  adhered  to,  by  the  Statute  of  14  G.  2.  c.  20. 

The  "Tenant  for  Life,  whole  Confent  is  necefiary  to  the  Tenant 
in  Tail  in  Remainder,  to  enable  him  to  cut  off"  the  Entail,  is  not 
the  LefTee  of  the  Land  under  a  beneficial  Leafe  ;  but  the  Original 
Tenant  for  Life  claiming  under  the  Family-Settlement,  and  having 
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a  Life-Elhte  fettled  upon  him,  prior  (in    order  of  Succeffion)  to 

the  Other's  Remainder  in  Tail. 

Where  a  Perfon  has  Power  to  fuffer  a  Recovery  and  thereby  bar 
the  EOate  Tail,  Omnia  prafumuntur  rite  et  Jolemmter  acla,  until 
the  Contrary  appears :  And  it  is  reafonable  that  it  -mould  be  lo.    But 
if  the  Contrary  (hall  appear,  there  is  an  End  of  the  Prefumption. 
This  was  the  Cafe  of  the  Earl  of  Suffolk's  Recovery,  upon  a  Trial 
at  Bar  in  this  Court  in  Eafler  Term  i747;  *     There,  the  Contrary  JJg-y. 
did  appear :  And  the  Preemption  was  thereby  deftroyed.     There  Portfm:utK 
were  blundering  Deeds  adually  produced,  which  appeared  clearly  Mr.  ma- 
to  be  wrong;  And  it  was  manifeft,  upon  the  Evidence  d.fclofed,  jj^ 
that  there  was  no  good  Tenant  to  the  Practpe.     It  was  therefore  v.  Earl  of 
impoffible  for  the  Court,  in  that  Cafe,    to  prefume  «  that  there  JJjgJ^ 
"  was  One." 

But  if  a  Man  has  Power  to  fuffer  a  Recovery,  That  is  a  folid  and 
reafonable  Ground  for  prefuming  "  that  all  was  done  rightly  and 
■"  regularly  j"  unlefs  fomething  to  the  contrary  mail  appear. 

So  where  the  Freeholder  is  a  Truflee  for  the  Tenant  in  Tail 
Himfelf,  and  under  his  Power  and  Direction,  It  is  a  reafonable  and 
juft  Cau'fe  for  prefuming  "  that  every  thing  was  regularly  tranfaded." 

So  where  the  Perfon  or  Perfons  interested  to  objelt  againft  the 
Validity  of  a  Recovery,  have  had  Opportunity  to  make  Objections  to 
it  but  inftead  of  doing  fo,  have  acquiefced  under  it,  and  not  at  all 
difputed  it's  Validity ;  This  is  a  Prefumption  "  That  all  was  right 
"  and  regular,"  forafmuch  as  they  never  did  object  to  it. 

But  there  can  be  no  Prefumption  of  the  Nature  of  Evidence,  in 
any  Cafe,  without  Something  from  whence  to  make  it ;  fome  Ground 
to  found  the  Prefumption  upon.  Whereas  here  is  abfolutely  Nothing 
from  whence  to  prefume  ;  no  Sort  of  Ground  to  build  any  Prefump- 
tion upon.  The  fingle  Pretence  to  any  the  lead  Ground  of  Pre- 
fumption in  the  prefent  Cafe,  can  be  only  this,  "  That  no  Tenant 
«  in  Tail  in  Remainder  would  fuffer  a  Recovery,  without  fade,  get- 
«  ting  a  Surrender  of  the  Life-Eftate,  in  order  to  make  it  valid  and 
*f  effedual." 

But  even  that  Ground  (flight  as  it  is)  will  not  hold  in  the  Cafe 
now  before  Us :  For  it  does  not  at  all  appear,  upon  the  Report  of 
the  Judge,  that  Mr.  George  Bridges  (who  fuffered  the  Recovery  in 
Queftion)  had  the  lea/1  Intention  whatfoever  to  include  thofe  par- 
ticular Lands,  in  the  Recovery  which  He  fuffered,  and  had  a 
full  Power  in  Himfelf  alone,  to  fuffer,  of  all  the  Rejl  ot  the  Eftate, 
whereof  He  was  at  that  TimeTenant  in  Tail  in  Poffejpon.  He  was 
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then  in  Poffeflion  of  the  Manor  of  Keynjham  and  of  other  Lands 
in  Keynjham  fufficient  to  anfwer  the  general  Defcriptions  ufed  in 
the  Recovery,  relating  to  fuch  Part  of  the  recovered  Eftate  as  lay  in 
Keynjham.  He  muft  probably  know  or  have  been  informed  by  his 
Counfel  or  Agents,  that  he  could  have  no  fuch  Power  over  the 
fettled  Part,  without  obtaining  a  Surrender  of  the  Life-Eftate.  He 
might  perhaps  be  fatisfied  that  He  could  not  obtain  a  Surrender  of 
the  Life-Eftate  in  thefe  fettled  Lands :  Or,  He  might  have  attempt- 
ed to  obtain  it,  and  failed  in  fuch  Attempt. 

If  the  mere  fingle  Fact  of  the  Remainder-Man  in  Tail  fuffering 
a  Recovery,  was  alone  fufficient  to  ground  a  Prefumption  of  a  Sur- 
render of  the  Life-Eftate,  It  would  be  in  the  Power  of  every  Re- 
mainder-Man in  Tail,  to  bar  the  Eftate  Tail,  notwithftanding  that 
the  Tenant  for  Life  fhould  abfolutely  refufe  to  join  with  him  in  fuf- 
fering a  Recovery.  Therefore  it  is  neceffary  that  there  fhould  be 
Fads  and  Circumftances  to  ground  a  Prefumption  of  fuch  a  Sur- 
render upon. 

Whereas,  in  the  prefent  Cafe,  it  is  fo  far  from  being  reafonable 
to  prefume  "  That  there  was  fuch  a  Surrender  from  the  Jointrefs, 
"  in  order  to  bar  the  Eftate  Tail  in  Remainder,  and  give  the 
"  Power  of  Difpofal  to  George  in  Prejudice  to  James  Bridges-," 
that  there  are,  on  the  contrary,  many  Reafons  to  induce  a  Sufpi- 
cion,  "  that  there  was  not  fuch  a  Surrender."  She  might  have 
more  Regard  for  James,  than  for  George ;  She  might  have  a  Friend- 
ship for  James,  and  a  Diflike  to  George  :  She  might  think  it  wrong 
or  unkind,  to  hurt  the  Reverfioner ;  Or  even  Whim  and  Peevifh- 
nefs  might  prevent  her  from  interfering :  There  is  no  Defining  the 
various  Reafons  me  might  have,  to  hinder  her  from  furrendering 
her  Life-Eftate  for  fuch  a  Purpofe* 

Mr.  George  Bridges  t>eing  only  Tenant  in  Tail  in  Remainder, 
and  the  Life-Eftate  under  the  fame  Settlement  ftill  fubfifting,  at 
the  Time  of  his  fuffering  the  Recovery ;  It  is  clear  that  He  had 
no  Power  to  alien  or  to  bar :  And  there  is  Nothing  from  whence 
to  prefume  a  Surrender  of  the  Life-Eftate,  to  enable  him  to  do  Co. 

If  He  had  had  a  Power  to  bar  or  alien,  then  indeed  no  Prefump- 
tion could  have  been  too  large;  in  order  to  prevent  Slips  in  legal 
Forms  and  Methods  of  Conveyance,  and  effectuate  the  Intention  of 
a  Perfon  who  had  a  legal  Right  to  do  fuch  an  Aft. 

The  Act  of  14  G.  2.  c.  20.  means  to  preferve  the  fame  Negative 
to  Perfons  claiming  under  the  Family-Settlement,  as  they  had 
before. 

And 
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And  no  Argument  can  be  drawn,  in  the  prefent  Cafe,  from 
Length  of  Time  \  Becaufe  the  Jointrefs  died  but  in  17595  and  the 
Ejectment  was  inftantly  brought. 

Upon  the  Whole,  there  is  no  Colour  for  objecting  to  the  Judge's 
Direction. 

Mr.  Juft.  Denison  and  Mr.  Juft.  Wilmot  concurred:  And 

Mr.  Juft.  Wilmot  added,  That  He  had  no  Notion  of  a  Pre- 
emption,   without  fome  Fails  or  Circumjiances  to  found  it  upon. 
This  would  be  inferring  fomething  feen,  from  fomething  not  feen. 

Length  of  Time  alone  is  Nothing:  The  Prefumption  muft 
arife  from  fome  Faffs  or  Circumjiances  arifing  within  that  Time. 


The  Court  were  All  clear  and  unanimous,  That  this  Rule  ought 
to  be  diicharged. 

At  the  Sitting  of  the  Court,  the  next  Morning, 

Lord  Mansfield  mentioned  this  Cafe  again. 

He  faid  He  had  looked  into  his  own  Notes  of  the  Cafe  of  Warren^ 
on  the  Demife  of  Webb,  againft  Greenville,  where  the  Recovery  was 
of  40  Years  Standing :  And  the  Court  did  lay  it  down,  in  that  Cafe, 
"  That  after  a  Recovery  of  40  Tears  Standing,  they  would,  with' 
"  out  any  other  Circumjiances,  prefume  a  Conditional  Surrender  to 
Xi  have  been  made  by  the  Tenant  for  Life ;"  And  they  relied  upon 
1  Ventr.  257.  and  Mr.  Pigott'%  Book,  Pa.  41.  But  his  Lordfhip 
obferved,  that  there  are  ether  Circumjiances,  in  the  Cafe  in  Ventris : 
And  there  is  Nothing,  in  Pigott,  to  juflify  this  general  Polition. 
And  He  added,  that  in  the  Cafe  then  at  the  Bar,  The  Court  did 
(as  He  had  taken  it  down)  admit  as  Evidence  the  Entry  in  the  At- 
torney's Book,  as  has  been  mentioned. 

He  faid,  He  was  rather  more  ftrongly  of  Opinion  than  He  was 
Yefterday,  "  That,  in  the  prefent  Cafe,  there  is  no  Ground  J'or  a 
**  Prefumption  that  there  was  any  Surrender  by  the  Tenant  for  Life." 
Here  are  two  particular  Reafons  againft  making  any  fuch  Prefump- 
tion. One  is,  That  there  does  not  appear  to  have  been  any  Inten- 
tion in  the  Remainder-Man  in  Tail,  to  fuffer  a  Recovery  of  thefe 
particular  Lands :  The  other  is,  That  here  was  no  Pojfeflion  at  all, 
under  this  Recovery  ;  but,  on  the  Contrary,  the  Ejectment  was 
brought,  and  the  Validity  of  the  Recovery  put  into  Litigation,  im- 
mediately after  the  Death  of  the  Tenant  for  Life. 

"4  If 
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If  the  Elded.  Son,  who  has  a  Remainder  in  Tail  under  a  Family- 
Settlement,  mould  privately  fuffer  a  Common  Recovery,  and  his 
Father  live  many  Years  afterwards ;  It  might  as  well  be  argued 
"  that  Length  of  Time  from  the  Date  of  the  Recovery  mould  induce 
"  a  Preemption  that  the  Father  lurrendered  his  Eflate  for  Life." 

And  his  Lordfliip  declared  himfelf  as  clear,  that  if  there  had  been 
a  long  PolTeffion  by  the  Tenant  in  Tail  after  the  Death  of  the  Tenant 
for  Life ;  though  fuch  a  PoiTefTion  might  be  afcribed  to  the  Entail ; 
the  Preiumption  ought  to  have  been  made,  upon  the  Ground  of  Ac- 
quiescence under  it,  and  the  Probability  ariling  therefrom,  "  That 
"  the  Parties  knew  that  the  Recovery  was  not  defective." 

Rides  of  Property  ought  (His  Lordfliip  faid)  to  be  generally  known, 
and  not  to  be  left  upon  loofe  Notes,  which  rather  ferve  to  confound 
Principles,  than  to  confirm  them.  He  therefore  propofed  to  have  a 
Conference  with  all  the  Judges  upon  this  Cafe  :  Which  Propofal  did 
not  arife,  He  faid,  from  any  Doubt  about  the  Matter  j  (for  He  was 
more  confirmed  in  his  Opinion,  than  He  was  Yefterday ;)  but  for 
the  Sake  of  having  fo  confiderable  a  Rule  of  Property  fettled,  and 
of  rendering  it  notorious  and  public.  For  which  Purpofe,  He  (at 
firft)  ordered  it  to  ftand  over  till  next  Term :  But  afterwards,  upon 
it's  being  agreed  by  ail  the  Parties,  that  in  Mr.  Greenville's  Cafe, 
there  was  a  great  Number  of  Years  during  which  the  Tenant  in  Tail 
had  been  in  Pofefiion,  after  the  Death  of  the  Tenant  for  Life ;  and 
upon  the  now  Defendant's  Counfel  candidly  declaring  "  That  they 
"  themfelves  were  fully  fatisfied  with  the  prefent  Opinion  of  the 
"  Court ;"  He  retracted  his  Propofal,  and  faid  He  would  not  trou- 
ble the  Judges  with  it,  fince  the  Counfel  were  fo  candid  as  to  ac- 
quiefce  entirely  in  the  Opinion  that  the  Court  had  already  intimated. 

His  Lordfliip  further  added,  That  he  would  have  it  underftood, 
That  Possession  of  the  Tenant  in  Tail,  after  the  Death  of  the  Te- 
nant for  Life,  does  leave  a  Ground  of  Prefumption  "  That  there  was 
"  a  Surrender."  But  in  the  prefent  Cafe,  here  is  no  PoffeJJion  after 
the  Death  of  the  Tenant  for  Life :  The  Ejectment  was  brought  im- 
mediately. 

Therefore,  Let  the  Rule  of  Yefterday  ftand. 


Pal 


mes 
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Palmes  Robinfon  Efq;  verf.  Anne  Bland,  Spiniter,  Ad-JE^s* 
miniftratrix  de  bonis  non  of  Sir  John  Bland  Bart.  l7^- 
deceafed. 


T 


HIS  was  a  Cafe  referved  at  Nifi  prius  at  Wejlminfler-Hall^  be- 
fore Ld.  Mansfield,  22d  May  1760. 


The  A&ion  was  an  Action  upon  the  Cafe  upon  feveral  Promifes : 
And  the  Declaration  contained  3  Counts.  The  iff  Count  was  upon  a 
Bill  of  Exchange,  drawn  at  Paris,  by  the  Inteftate  Sir  John  Bland, 
on  the  31ft  of  Augufi  1755,  and  bearing  that  fame  Date;  on  Hi  tu- 
ff in  England;  for  the  Sum  of  672/.  Sterling,  payable  to  the 
Order  of  the  Plaintiff,  ten  Days  after  Sight,  Value  received  and 
accepted  by  the  faid  Sir  John  Bland.  The  2d  Count  was  for  700/. 
Monies  lent  and  advanced  by  the  faid  Plaintiff  to  the  faid  Sir  John 
Bland,  at  his  Requeft.  The  3d  Count  was  for  700/.  Monies  had 
and  received  by  the  faid  Sir  John  Bland,  to  and  for  the  Ufe  of  the 
Plaintiff.     And  the  Plaintiff's  Damage  is  laid  at  800/. 

The  Defendant  pleaded  the  General  Iffue,  "  That  Sir  John  Bland 
"  did  not  undertake  and  promife  &c :"  And  Iffue  is  joined  thereon. 

A  Verdict  was  found  for  the  Plaintiff,  and  672  /.  given  for  Da- 
mages ;  fubject  to  the  following  Cafe  flated  for  the  Opinion  of  the 
Court,  on  the  following  Facts  proved  and  admitted  :  Viz. 

That  the  Bill  of  Exchange  was  given  at  Paris,  for  300  /.  there 
lent  by  the  Plaintiff  to  Sir  John  Bland,  at  the  Time  and  Place 
of  Play  ;  and  for  372  /.  more,  lost  at  the  fame  Time  and  Place, 
by  Sir  John  Bland,  to  the  Plaintiff,  at  Play. 

That  the  Play  was  very  fair :  And  there  is  not  any  Imputation 
whatfoever  on  the  Plaintiff's  Behaviour. 

That  there  were  feveral  Gentlemen  and  Perfons  of  Fafhion  then 
and  there  at  Play,  befides  the  Plaintiff  and  Sir  John  Bland. 

That  in  France,  Money  lost  at  Play,  between  Gentlemen, 
may  be  recovered,  as  a  Debt  of  Honour,  before  the  Marjhals  of 
France,  who  can  enforce  Obedience  to  their  Sentences  by  Imprifcn- 
ment ;  though  fuch  Money  is  not  recoverable  in  the  ordinary 
Courfe  of  Jujlice. 
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That  Money  lent  to  play  with,  or  at  the  Time  and  Place  of 
Tiny,  may  be  recovered  there,  as  a  Debt,  in  the  ordinary  Courfe 
of  Jujlice  ;  there  being  no  pofitive  Law  againfl  it. 

That  Sir  John  Bland  was,  and  the  Plaintiff  is  a  Gentleman. 

The  Queftion  was — Whether,  under  thefe  Circumftances,  the 
Plaintiff  is  intitled  to  recover  any  Thing,  and  what,  againfl  the 
Defendant. 

It  was  firfl  argued  on  Tuefday  17th  June  laft,  by  Mr.  Serj.  Hewitt 
for  the  Plaintiff,  and  Mr.  Black/lone  for  the  Defendant :  And  again, 
Yeflerday  and  To-Day,  by  Mr.  Wedderbum  for  the  Plaintiff,  and 
Mr.  Coxe  for  the  Defendant. 

Upon  the  Conclufion  of  this  fecond  Argument, 

Lord  Mansfield  faid  That  in  the  prefent  Cafe,  the  Facts  ftated 
fcarce  leave  Room  for  any  Queftion  j  becaufe  the  Law  of  France 
and  of  England  is  the  fame. 

The  firft  Queftion  is  Whether  the  Plaintiff  is  intitled  to  recover 
upon  this  Bill  of  Exchange,  by  Force  of  the  Writing. 

The  fecond  Queftion  is,  Whether  He  is  intitled  to  recover  upon 
the  original  Confideration  and  Contract,  by  the  Juftice  and 
Equity  of  his  Cafe,  exclujive  of  any  Affiftance  from  the  Bill  of  Ex- 
change, and  taking  that  to  be  a  void  Security. 

Sft  Queftion.  As  t0  the  lft  Queftion,  the  Defendant  has  objected  "  That  the 
"  Confideration  of  the  Bill  of  Exchange  is,  wholly,  Money  won 
"  and  lent  at  Play:  Therefore,  by  force  of  the  Writing,  the 
"  Plaintiff  can  not  by  the  Law  of  England  recover ;  fuch  Security 
"  being  utterly  void."     And,  no  Doubt,  the  Law  of  England  is  fo. 

There  are  three  Reafons  why  the  Plaintiff  cannot  recover  here, 
upon  this  Bill  of  Exchange. 

1  ft.  The  Parties  had  a  View  to  the  Laws  of  England.  The  Law 
of  the  Place  can  never  be  the  Rule,  where  the  Tranfa&ion  is  en- 
tered into  with  an  exprefs  View  to  the  Law  of  Another  Country,  as 
the  Rule  by  which  it  is  to  be  governed.  Huberi  Prale£lio?ies,  Lib. 
1.  Tit.  3.  Pa.  34.  is  clear  and  diftinct :  "  Veruntamen  &c  locus  in 
"  quo  Contractus  &c  potius  confiderand'  &c.  fe  obligavit."  Voet 
fpeaks  to  the  fame  Effect. 

Now 
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Now  here,  the  Payment  is  to  be  in  England :  It  is  an  Englijb 
Security,  and  fo  intended  by  the  Parties. 

2d  Reafon — Mr.  Coxe  has  argued  very  rightly,  "  That  Sir  John 
'-l  Bland  could  never  be  called  upon  abroad  for  Payment  of  this  Bill, 
"  ////  there  had  been  a  wilful  Default  of  Payment  in  England." 
The  Bill  was  drawn  by  Sir  John  Bland  on  Himfelf,  in  England, 
payable  ten  Days  after  Sight. 

In  every  Difpofition  or  Contrad  where  the  Subjed  Matter  relates 
locally  to  England,  the  Law  of  England  muft  govern,  and  muft 
have  been  intended  to  govern.  Thus,  a  Conveyance  or  Will  of 
Land,  a  Mortgage,  a  Contract  concerning  Stocks,  muft  be  all  fued 
upon  in  England;  and  the  local  Nature  of  the  Thing  requires  them 
to  be  carried  into  Execution  according  to  the  Law  here. 

3d  Reafon — The  Cafe  don't  leave  Room  for  a  Queftion.  For 
the  Law  of  both  Countries  is  the  fame.  The  Conjideration  of  the 
Bill  of  Exchange  might,  in  an  Adion  upon  it,  be  gone  into  there, 
as  well  as  here.  And  as  to  the  Money  ivon  at  Play,  It  could  not 
be  recovered  in  any  Court  of  Juftice  there,  notwithftanding  the  Bill 
of  Exchange. 

This  Writing  is,  as  a  Security,  void,  (being  for  a  Gaming  Debt,) 
both  in  France  and  in  England.  We  may  therefore  lay  the  Bill 
of  Exchange  out  of  the  Cafe  :  It  is  very  clear,  the  Plaintiff  can  not 
recover  upon  that  Count. 

Second  Queftion.     Then  as  to  the  other  Counts,  for  Money  had  2d  Queftion. 
and  received  to  the  Plaintiff's  Ufe,  and  for  Money  lent  and  advanced 
to  him. — Confider  it  diftincTtly,  as  to  each  Part  j  the  Money  won, 
and  the  Money  lent. 

1  ft.  As  to  the  Money  won. — By  the  Rule  of  the  Law  of  England, 
no  Adion  can  be  maintained  for  it. 

To  this  it  has  been  objeded,  "  That  the  Contrad  was  made  in 
France  :  Therefore,  ex  Comitate,  the  Law  of  France  muft  pre- 
"  vail,  and  be  the  Rule  of  Determination." 

I  admit  that  there  are  many  Cafes  where  the  Law  of  the  Place 
of  the  Tranfadion  fhall  be  the  Rule :  And  the  Law  of  Enghmd  is 
as  liberal  in  this  refped,  as  other  Laws  are.  This  is  a  large  Field, 
and  not  neceffary  now  to  be  gone'into. 

It  has  been  laid  down,  at  the  Bar,  "  That  a  Marriage  in  a 
"  foreign  Country  muft  be  governed  by  the  Law  of  that  Country 

"  where 
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"where  the  Marriage  was  had  :"  Which,  in  general,  is  true.  But 
the  Marriages  in  Scotland,  of  Perfons  going  from  hence  for  that 
Purpofc,  were  inftanced  by  way  of  Example,  fhey  may  come  un- 
der a  very  different  Confederation ;  according  to  the  Opinion  of  Hu- 
merus, fa.  33.  and  other  Writers. 

No  fuch  Cafe  has  yet  been  litigated  in  England,  except  One,  of  a 
Marriage  at  OJlend ;  which  came  before  Lord  Hardwicke ;  who  or- 
dered it  to  be  tried  in  the  Ecclefiaftical  Court :  But  the  Young  Man 
came  of  Age,  and  the  Parties  were  married  over  again  j  and  fo  the 
Matter  was  never  brought  to  a  Trial. 

The  Point  that  the  Defendant  muft  reft  upon,  in  the  prefent 
Cafe,  is  this — "  The  Money  was  won  in  France ;  Therefore  it  ought 
"  to  be  governed  by  the  Law  of  France ;  And  it  is  recoverable 
"  there  before  the  Marfhals  of  France,  who  can  inforce  Obedience 
'"  to  their  Sentence." 

The  Parliament  of  Paris  would  pay  no  Regard  to  their  Judgment, 
nor  carry  it  into  Execution.  The  Marfhals  of  France  proceed  per- 
sonally againft  Gentlemen,  as  to  Points  of  Honour,  with  a  View 
to  prevent  Duelling. 

They  could  not  have  taken  Cognizance  of  the  prefent  Matter.  It 
was  not  within  their  Jurifdiction.     It  was  no  Breach  of  Honour  in 

France :  For  the  Money  was  payable  in  England ;  And  Sir  John 
Bland  could  not  be  faid  to  have  forfeited  his  Honour,  ////  the  Ten 
Days  were  out,  and  till  the  Money  had  been  demanded  in  England, 
and  Payment  refufed  there.  Sir  John  Bland  was  actually  dead  in  a 
very  fliort  Time  after  he  gave  the  Note.  The  Marfhals  of  France  can 
only  proceed  perfonally  againft  the  Gentleman  who  lofes  the  Money; 
but  have  no  Power  over  his  EJlate  or  Reprefentatives,  after  his  Death. 

Therefore,  as  to  the  Money  won,  The  Contract  is  to  be  con- 
fidered  as  void  by  the  Law  of  France,  as  well  as  by  the  Law  of 
England :  Which  makes  it  unneceffary  to  confider  "  how  far  the 
"  Law  of  France  ought  to  be  regarded." 

Next,  as  to  the  Money  lent — The  Senfe  of  the  Legiflature 
•KHufeyv.  feems  to  Me  to  be  agreeable  to  the  *  Cafes  that  have  been  cited. 

acob,   Lar- 
tbciv  3^5.     5  Mod.  17J.       1  Salk.  344.      I  Ld.  Raym.  S7.     Boivyer  v.  Bam/ton,    2  Strange  II55.      Barjeau 
v.  Walmjley,    2   Strange  1 249.  and  Slater  v.   Ernmcrfori,  befo;e  Eyre  Ld.  Ch.  J.  C.  B.    at   the  Sittings  at 
Guildhall,  after  M.  Term  1  G.  2. 

The  Act  of  16  C.  2.  c.  7.  §  3.  does  not  meddle  with  Money 

lent  at  Play.     But,  as  to  Money  (exceeding  100/.)  loft,  and  not 

paid  down  at  the  Time  of  lofing  it,  It  fays  "  That  the  Lofenfhall 

I  "  not 
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c<  not  be  compellable  to  make  it  good ;  but  the  Contract  and 

"  Contracts  for  the  fame  and  for  every  Part  thereof,    and  all 

"  Securities  fhall  be  utterly  void  &c"     The  Words  «  Contract  and 

"  Contrasts  j or  the  fame"  are  not  in  9  Ann.  *  and  I  dare  fay  were*  c-  <4* 

defignedly  left  out :  It  only  fays  "  That  all  Notes,    Bills,    Bonds, 

"  Judgments,  Mortgages  or  other  Securities  &c  for  Money  won  or 

"  lent  at  Play,  (hall  be  utterly  void  &c." 

Here  the  Money  was  fairly  lent,  without  any  Imputation  what- 
foever.  Sir  John  Bland,  the  Borrower  of  it,  being  in  a  foreign 
Country,  might  very  naturally  have  been  diftreffed,  under  his  then 
Situation  amongft  Foreigners,  for  want  of  having  ready  Money  or 
knowing  how  to  procure  it:  And  it  might  be  even  a  kind  and 
generous  and  commendable  Act,  to  lend  it  to  him  at  that  Time,  to 
extricate  him  from  his  Difficulties,  as  He  was  then  circumftanced. 
The  Jury  have  left  it  quite  open  to  the  Court  to  determine  "  Whe- 
"  ther  any  Thing,  and  what,  is  recoverable."  As  to  the  Money 
"  won,  We  think  it  can  not  be  recovered :  As  to  the  Money 
lent,  The  Plaintiff  is  intitled  to  it,  both  by  the  Law  of  England 
and  by  the  Law  of  France. 

Interest  will  be  payable  upon  this  Bill,  after  the  Expiration  of 
the  Ten  Days.  The  Queftion  will  be,  "  How  far  the  Intereft 
"  ought  to  be  carried  down."  It  is  generally  faid,  To  the  Day  of 
"  the  Writ  brought ;"  i.e.  of  Commencing  the  Action.  But  I  do 
not  fee  why  it  mould  not  be  carried  further :  It  is  equally  reafon- 
able,  it  is  the  Right  of  the  Party,  to  have  it  to  the  lajl  Act  of  the 
Court  afcertaining  the  Sum  due. 

I  have  long  wifhed  for  an  Opportunity  to  have  this  Point  con- 
fidered  by  the  Court ;  Becaufe  I  would  not  take  upon  Myfelf,  at 
Niji  prius,  to  change  what  has  commonly  been  the  Practice. 

But,  as  to  this  lajl  Point,  We  will  think  of  it  for  a  Day  or  two. 

Mr.  Juft.  Den-isctn  gave  no  Opinion  now,  on  this  lafl  Point.  As 
to  the  Reft,  He  faid  It  is  a  plain  clear  fhortCafe:  It  is  determinable 
by  the  Rules  of  the  Common  Law,  and  no  other  Law. 

The  Money  is  made  payable  in  England.  As  it  is  a  foreign  Bill 
of  Exchange,  it  muft  of  Courfe  be  dated  abroad  :  But  it  is  to  be 
paid  here  at  Home.  And  the  Plaintiff  has  appealed  to  the  Laws  of 
England,  by  bringing  his  Action  here ;  and  ought  to  be  determined 
by  them. 

But,  by  the  Laws -of  England,  the  Security  is  void:  Which 

might  have  been  pleaded,  as  well  as  it  might  be  given  in  Evidence ; 

Part  IV.  Vol.11.  5R  And 
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And  the  Defendant  needed  not,  in  his  Plea,  to  have  faid  Where 
it  was  won  at  Play.  And  being  a  tranlitory  Action,  it  muft  then 
have  been  tried  where  the  Adtion  was  brought:  And  fo  it  muft 
have  been,  if  the  Plea  had  been  local.  Indeed  in  many  Cafes  that 
viight  be  put,  the  Determination  muft  have  been  according  to  the 
Laws  of  the  Place  where  the  Fail  arofe.  But  the  prefent  Cafe  is 
not  fo  :  Here,  the  Security  is  void  by  the  Laws  of  the  Country 
where  he  brings  his  Adtion  upon  it.  And  this  Security  is  one 
entire  Security  both  for  the  Money  won  at  Play,  and  the  Money 
lent  at  Play. 

There  is  a  DiftitiBion  between  the  Contrail,  and  the  Security. 
If  Part  of  the  Contract  arifes  upon  a  good  Confideration,  and 
Part  of  it  upon  a  bad  One ;  it  is  divifible.  But  it  is  otherwife  as  to 
the  Security  :  That,  being  entire,  is  bad  for  the  Whole. 

Therefore  the  Plaintiff  ought  to  be  barred  of  this  Action  upon 
this  Bill  of  Exchange,  as  being  a  void  Security  by  the  Laws  of  this 
Country,  were  he  brings  his  Action.  But  ftill  the  Contract  re- 
mains :  And  he  has  a  Right  to  maintain  his  Adtion  for  fo  much  of 
his  Demand  as  is  legal ;  which  is  the  Money  lent. 

As  to  the  Time  of  Carrying  down  the  Interefi,  it  may  be  proper 
to  confider  of  it  a  little  While. 

Mr.  Juft.  Wilmot — Here  are  two  Sums  demanded,  which  are 
blended  together  in  one  Bill  of  Exchange  ;  but  are  divifible  in  their 
Nature. 

As  to  the  Money  lent — The  Cafes  that  have  been  cited  are  in 
Point  u  That  it  is  recoverable."  But  if  there  were  None,  yet  I 
fhould  be  clear  that  the  Plaintiff  may  maintain  an  Adlion  for  that. 

As  to  Contrails  being  good,  and  the  Security  void — The  Contrail 
may  certainly  be  good ;  though  the  Security  be  void  :  And  I  think 
that  this  Contract  is  good ;  though  the  Security  is  void,  by  the  Sta- 
«  9  Anu.  c.  tute  of  9  Ann.  *  This  is  not  ftated  to  be  Money  lent  to  play  with, 
H'  *  '•  or  for  the  Purpofe  of  Play  ;  but  "  lent  at  the  Time  and  Place  of 
"  Play"  only :  Nothing  appears  upon  this  Cafe,  to  induce  any 
Sufpicion  that  it  was  lent  for  any  bad  Purpofe. 

The  Statutes  meant  to  prevent  exceffive  Gaming,  and  to  vacate 
all  Securities  whatfoever  for  Money  won  at  Play  :  And  the  genuine 
true  and  found  Conftruction  of  9  Ann.  is  to  underftand  it  as  intended 
to  prevent  any  Securities  being  taken  for  Money  won  at  Play,  or 
lent  to  play  with,  when  the  Borrower  had  loft  all  his  ready  Cafh ; 
but  not  to  make  the  Contrail  itfelf  void,  where  the  Money  is  fairly 
and  bond  fide  lent,  though  at  the  Time  and  Place  of  Play, 

2  As 
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As  to  the  Interest  that  Shall  be  given  to  the  Plaintiff  upon  the 
Sum  hnt,  in  the  Afieffment  of  the  Damages— This  is  an  Adion 
that  founds  in  Damages :  And  the  true  Meafure  undoubtedly  is  the 
Damage  which  the  Plaintiff  fuftains  by  the  Non-performance  of  the 
Contrad ;  And  that  Damage  is  the  whole  Intereft  due  upon  the  Sum 
lent ;  viz.  from  the  Time  of  it's  being  payable,  up  to  the  Time  of 
figning  the  'judgment.  Nay,  even  then,  He  may  fuffer  ;  He  may 
JIM  be  kept  out  of  his  Money,  by  Writ  of  Error,  for  a  ft  ill  further 
Time.  According  to  my  Memory,  Lord  Coke's  Exposition  of  the 
Statute  is,  that  the  "Co/is  of  the  Writ"  (hall  extend  to  all  the*£*J^ 
legal  Cofts  of  the  Suit.  Ghuc.  6  Ed™. 

I.  accord". 

The  prefent  Cafe,  notwithstanding  the  Questions  that  have  been 
agitated  in  arguing  it,  comes  out  to  be  no  Cafe  at  all  j  no  Point  at 
all  j  no  Law  at  all. 

Indeed,  "  Whether  an  Adion  can  be  fupported  in  England,  on 
"  a  Contract  which  is  void  by  the  Law  of  E??gland,  but  valid  by 
"  the  Law  of  the  Country  where  the  Matter  was  tranfaded,"  is  a 
great  QueStion  :  (though  I  Should  have  no  great  Doubt  about  that.) 
But  that  Cafe  does  not  exift  here  :  For  it  is  not  here  Stated,  "  that 
"  fuch  a  Debt  as  this,  for  Money  won  at  Play  in  France,  is  recover- 
"  able  in  the  ordinary  Courts  of  Juftice  there  ;"  but  quite  the  Con- 
trary. So  that  the  Laws  of  France  and  of  England  are  the  samb 
as  to  the  Money  won  :  The  Contract  is  void  as  to  that,  by  the 
Laws  of  both  Countries. 

And  as  to  this  wild,  illegal,  fantastical  Court  of  Honour,  the 
Court  of  the  MarShals  of  France,  ading  only  in  perfonam,  contrary  to 
the  univerfal  and  general  Laws  even  of  the  Country  where  the  Tranf- 
adion  happened,  and  contrary  to  the  Genius  and  Spirit  of  our  own 
Law  too;  It  would  be  abfurd  to  fuppofe,  that  the  bare  poSTible  ac- 
cidental Chance  of  a  Recovery  in  that  Court  Should  be  a  Foundation 
for  maintaining  an  Adion  here,  upon  a  Matter  prohibited  by  the 
Laws  of  both  Countries. 

Befides,  Sir  John  Bland  Himfelf,  as  it  feems,  was  not,  and  the 
prefent  Defendant,  the  Perfon  now  before  this  Court,  could  never  have 
been  the  Objed  of  the  Jurifdidion  of  that  Court.  The  Remedy 
there,  in  it's  utmoft  Extent,  was  only  in  Perfonam ;  And  this  De- 
fendant is  an  Adminijlratrix,  only. 

A  Strong  Reafon  for  the  Plaintiffs  recovering  in  this  Adion  the 
Money  lent,  is,  that  the  Bill  of  Exchange  is  payable  in  England-, 
And  therefore  it  Shall  be  determined  according  to  the  Laws  of  Eng- 
land, where  it  is  payable.     As  in  the  Cafe  of  Sir  John  Champant  v. 

Ed. 
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Ld.Ranelagh,  Mich.  1700.  in  Chancery,  (reported  in  Precedents  in 
Chancery  128.)  A  Bond  was  made  in  England,  and  fcnt  ever  to  Ire- 
land, and  the  Money  to  be  paid  there ;  But  it  was  not  mentioned 
what  lntereft  fhould  be  paid :  My  Lord  Keeper,  was  of  Opinion, 
"  That  it  mould  carry  Irtjh  lntereft."  Therefore,  as  this  Money 
was  payable  in  England,  the  Law  of  England  muft  be  the  Rule  of 
recovering  it. 

I  give  no  Opinion  as  to  the  other  Point :  Yet  I  can  not  help  think- 
ing, that  where  a  Perfon  appeals  to  the  Law  of 'England,  He  muft 
take  his  Remedy  according  to  the  Law  of  England,  to  which  He 
has  appealed. 

There  is  no  Difference,  in  this  Cafe,  between  the  Statute  Law, 
and  the  Common  Law  of  England:  A  Contract  can  not  be  maintained 
upon  the  One,  that  is  void  by  the  Other. 

The  Law  of  the  Place  where  the  Thing  happens  does  not  always 
prevail.  In  many  Countries,  a  Contract  may  be  maintained  by  a 
Courtefan  for  the  Price  of  her  Proftitution;  And  One  may  fuppofe 
an  A&ion  to  be  brought  here,  upon  fuch  a  Contract  which  arofe  in 
fuch  a  Country :  But  that  would  never  be  allowed  in  this  Country. 
Therefore  the  Lex  loci  can  not  in  all  Cafes  govern  and  direct. 

The  Sentences  of  foreign  Courts  have  always  fame  Degree  of  Re- 
gard paid  to  them,  by  the  Courts  of  Juftice  here :  And  it  is  very 
right  that  an  Attention  fhould  be  paid  to  them,  as  far  as  they  ought 
to  have  Weight  in  the  Cafe  depending. 

But  if  a  Man  Originally  appeals  to  the  Law  of  England  for  Re- 
drefs,  He  muft  take  his  Redrefs  according  to  that  Law  to  which 
He  has  appealed  for  fuch  Redrefs.  Therefore  if  this  Rule  of  De- 
termination was  different,  by  the  Law  of  France,  from  our  Rule  here, 
yet  I  fhould  incline,  that  the  Law  of  England  where  the  Adlion  was 
brought,  fhould  prevail  againft  the  Law  of  France,  if  they  did  really 
clafh  with  Each  other ;  becaufe  the  Party  feeking  Redrefs  has  cho- 
fen  to  apply  here.     But  I  give  no  Opinion  at  all,  on  this  Point. 

As  to  the  Money  lent — There  can  be  no  Doubt ;  becaufe  there 
is  no  Law  either  in  England  or  France,  that  hinders  the  Plaintiff 
from  maintaining  his  Adion  for  it. 

As  to  the  Carrying  down  the  Interest  to  a  fixed  Time, 

The  Court  took  Time  to  confider  that  Jingle  Point. 

And 
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And  on  Saturday  the  22d  of  November, 

Lord   Mansfield  delivered   the  Refolution  of  the  Court, 
upon  that  Point,   to  the  following  Effect.. 

We  have  given  our  Opinion  already  upon  all  the  Parts  of  this 
■Cafe,  except  the  fingle  Point  of  Carrying  down  the  Inte- 
rest :  Which  Opinion  was,  "  That  the  Plaintiff  could  only  re- 
"  cover  300/.  the  Principal  Sum  really  and  bond  fide  lent  by  the 
"  Plaintiff  to  Sir  John  Bland  at  Paris. 

The  remaining  Queftions  are — "  Whether  it  fhould  carry  In- 
"  terejl ;"  And,  "  To  what  Time  fuch  Intereft  ought  to  be 
"  computed  and  allowed." 

As  to  the  former  of  thefe  two  Queftions,  The  Cafe  ftated  is, 
*'  That  the  Bill  of  Exchange  was  given  at  Paris,  for  300  /.  there 
"  lent  by  the  Plaintiff  to  Sir  John  Bland;  for  which,  He  gave 
"  the  Plaintiff  a  Security,  void,  in  Point  of  Law,  as  a  Security." 
But  the  giving  the  Bill  oj  Exchange,  upon  fuch  Conjideration,  is 
flated  in  the  Cafe,  as  a  Fact  admitted ;  and  fhews  that,  upon  the 
Loan,  the  Intention  and  Agreement  of  the  Parties  was,  "  that  the 
"  Money  Jhould  carry  Inter ejl,  if  not  repaid  within  the  limited 
Time." 

The  Contract  remains  good,  though  He  gave  a  void  Securi- 
ty to  perform  it.  So  that  it  is  a  liquidated  Sum  which  car- 
ries Interejl  from  the  Time  at  which  it  was  agreed  to  be  paid. 

But  the  Queftion  is,  "  Whether  it  is  to  stop  at  the  Commence- 
ment of  the  A&ion  ;  or  to  be  carried  on  to  the  Time  of  liquidating 
"  the  Debt  by  the  Verditt  or  by  the  Judgment" 

This  Difference  is  very  fmall,  in  the  prefent  Cafe,  and  fcarcc 
worth  litigating  between  thefe  Parties.  But  I  am  glad  of  the  Op- 
portunity which  this  Cafe  offers,  of  difcujfing  the  £>uejlion  and  fet- 
tling the  Point,  to  be  a  Rule  for  all  Cafes  of  the  fame  Nature  that 
may  hereafter  arife. 

The  general  PraSlice  of  Affociates,  in  taking  Damages  in  thefe 
Cafes,  is  (I  am  informed)  to  flop  at  the  Commencemoit  of  the  Ac- 
tion, and  to  allow  the  Intereft  no  further  down.  But  this  Practice, 
however  general,  is  not  founded  in  Law,  but  in  Mi/lake  and  Mij- 
apprehenfwn.  And  this  will  appear  very  plain,  whether  it  be  con- 
sidered upon  the  Foot  of  natural  Jufiice,  or  Law. 

Part  IV.  Vol.  II.  5  S  Firft, 
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Firft,  in  Point  of  Justice — Nothing  can  be  more  agreeable  to 
Jit/lice,  than  that  the  Intereft  fhould  be  carried  down  quite  to  the 
aclual  Payment  of  the  Money.     But  as  that  cannot  be,  it  fhould  be 

•  v.  peft  Bo-  carried  on  as  far  as  to  the  Time  when  the  Demand  is  *  completely 
IH^SL  ^idated. 

•oember  1 760. 

s-  p-  Although  this  be  nominally  an  Action  for  Damages,  and  Damages 

be  nominally  recovered  in  it ;  yet  it  is  really  and  effectually  brought 
for  a  fpecific  Performance  of  the  Contrail.  For  where  Money  is 
made  payable  by  an  Agreement  between  Parties,  and  a  Time  given 
for  the  Payment  of  it,  This  is  a  Contract  to  pay  the  Money  at  the 
given  Time  ;  and  to  pay  Intereft  for  it  from  the  given  Day,  in  Cafe 
of  Failure  of  Payment  at  that  Day.  So  that  the  Action  is,  in  Ef- 
fect, brought  to  obtain  a  fpecifc  Performance  of  this  Contract.  For 
pecuniary  Damages  upon  a  Contract  for  Payment  of  Money,  are, 
from  the  nature  of  the-  Thing,  a  fpecific  Performance ;  And  the 
Relief  k  defective,  fo  far  as  all  the  Money  is  not  paid. 

Then,  to  confider  it  upon  the  Common  and  Statute  Law. 

There  is  no  Statute,  nor  any  Principle  of  the  Common  Law,  againft 
it.  We  have  looked  into  all  the  Statutes  that  can  be  fuppofed  to 
concern  this  Practice :  And  there  is  no  Statute  that  has  any  Refe- 
rence to  the  Matter. 

The  Damages  given  by  Statutes,  are  Where  the  Action  is  againft: 
fuch  as  come  in  under  Wrong-Doers  only ;  or  where  a  fpecific  thing 
is  to  be  recovered. 

It  is  agreeable  to  the  Principles  of  the  Common  Law,  that  where- 
ever  a  Duty  has  incurred,  pending  the  Writ,  for  which  no  Satisfaction 
can  be  had  by  a  new  Suit,  fuch  Duty  (lull  be  included  in  the  Judg- 
ment to  be  given  upon  the  Action  already  depending. 

•  See  New  Of  this,  there  are  many  Inftances.  In  a  Writ  of  *  Account,  the 
tbeLawVoi  ^r^-  Judgment  is,  "  quod  computet:"  And  on  fuch  Account,  all 
1.  pa.  zi.  Articles  of  Account,  though  incurred  fince  the  Writ,  mall  be  inclu- 
(very  ftort  j^  anj  the  Whole  brought  down  to  the  Time  when  the  Auditors 

make  an  End  of  their  Account.  So  in  the  ancient  Writ  of  Annuity ; 
Intermediate  Sums  grown  due  pending  the  Action,  fliall  be  in- 
cluded'in  the  Judgment;  becaufe  a  new  Action  can  not  be  brought 
for  them. 

On  the  Statute  of  Ghucejier  6  Ed.  i.  (Whereby  Damages  are  given 

in  real  Actions,  on  a  Writ  of  Entry  to  recover  the  fpecific  Lands ;) 

That  Statute  gives  Damages  generally,  without  faying  till  what  Time: 

4  Yet 
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Yet  the  Conftruction  upon  it  has  been,  "  That  they  fhall  compute 

<c  All  the  Damages  that  have  arifen,  pendente  Brevi."*  m  r.  2  inji. 

2oo. 

When  a  new  Action  may  be  brought,  and  a  Satisfaction  obtained 
thereupon,  for  any  Duties  or  Demands  which  have  arifen  fince  the 
Commencement  of  the  depending  Suit ;  that  Duty  or  Demand  mail 
not  be  included  in  the  Judgment  upon  the  former  Action.  As  in 
:C<m:%nant  for  Non-Payment  of  Rent,  or  of  an  Annuity  payable  at 
different  Times,  You  may  bring  a  nemo  Action  toties  quoties,  as  often 
as  the  refpective  Sums  become  due  and  payable.  So  in  Trcfpafs, 
and  in  "Tort -,  New  Actions  may  be  brought,  as  often  as  new  Inju- 
ries and  Wrongs  are  repeated  :  And  therefore  Damages  (hall  be  ai- 
fened  only  up  to  the  Time  of  the  Wrong  complained  of. 

But  where  a  Man  brings  an  Action  of  AJfumpfit,  for  Principal  and 
Intereft,  upon  a  Contract  obliging  the  Defendant  to  pay  fuch  Prin- 
cipal Money  with  Intere/l  from  fuch  a  Time ;  He  complains  of  the 
Non-Payment  of  Both :  The  Intere/l  is  an  Acceffary  to  the  Princi- 
pal ;  And  He  can  not  bring  a  new  Action  for  any  Intereft  grown 
•due  between  the  Commencement  of  his  Action,  and  the  Judgment 
in  it. 

Here,  the  Plaintiff  can  not  bring  a  new  Action  for  the  Intereft : 
For  He  has  already  had  a  Satisfaction  upon  the  Defendant's  Pro- 
mise. 

The  Court  of  Chancery  has,  in  Cafes  of  this  kind,  often  a  concur- 
rent  Jurifdiction  with  the  Courts  of  Common  Law,  on  Account  of 
Afiets ;  {not  an  extraordinary,  but  an  ordinary  Jurifdiction,  by  rea- 
fon  of  the  Fund.)  And  it  feems  abfurd,  that  two  Courts  of  Juftice 
who  have  concurrent  Jurifdiction  mould  go  by  different  Rules;  They 
ought  to  act  uniformly,  as  far  as  may  be  :  The  Court  of  Chancery 
follows  the  Ecclefiaftical  Court,  in  Cafes  where  they  have  concur- 
rent Jurifdiction.  Now  in  Chancery,  Intereft  is  computed  even  up 
to  the  Day  when  it  is  conjectured  or  agreed  that  the  Matter's  Report 
will  be  confirmed,  (though  a  future  Day,)  which  they  fix  according 
to  probable  Conjecture.  I  don't  know  of  any  Court,  in  any  Country, 
(And  I  have  looked  into  the  Matter,)  which  don't  carry  Intereft 
down  to  the  Time  of  the  lajl  Act  by  which  the  Sum  is  liquidated. 

Why  then  may  not  Juries  compute  Intereft  to  the  Time  of  the 
Verdict,  or  even  till  the  End  of  4  Days  within  the  next  Term  ;  (be- 
fore which  Time  the  Plaintiff  cannot  fign  his  Judgment  r) 

I  think  I  can  fee  how  this  Miftake  has  happened :  I  dare  fay 
that  Aflbciates  have  not  diftinguifhed  between  this  Species  of  Action, 

(it 
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•Seethe  Di-  ^jt  being  called  an  Action  of  Trespass  on  the  Cafe,)  and  *  common 
tweeHhefe*,  Actions  of  Trefpafs ;  (fuch  as  Actions  for  AfTaults,  Batteries,  falfe 
in  the  Cafe  of  Imprifonments  &c .) 

Haiuard  v. 

Term,'  poji  Carrying  down  the  Intereft  does  a  Plaintiff  complete  Juflice.  It  is 
agreeable  to  the  Principles  of  the  Common  Law,  and  interferes  with 
no  Statute.  It  takes  from  Defendants  the  Temptation  to  make  Ufe 
of  all  the  unjuft  Dilatories  of  Chicane.  For  if  Intereft  is  to  flop  at 
the  Commencement  of  the  Suit ;  where  the  Sum  is  large,  the  Defen- 
dant may  gain  by  protracting  the  Caufe  in  the  moft  expenfive  and 
vexatious  Manner ;  And  the  more  the  Plaintiff  is  injured,  the  lefs 
He  will  be  relieved. 

Here,  the  Jury  having  left  the  Matter  quite  open  to  Us,  We  can 
bring  the  Intereft  down  to  the  Time  of  the  Liquidation  and  Afcer- 
tainment  of  the  Sum  really  due  from  the  Defendant  to  the  Plaintiff; 
which  is  the  Time  of  giving  the  Judgment.  And  the  Sum,  (a  Trifle 
indeed  in  this  Cafe,)  for  which  the  Judgment  is  to  be  entered,  will 
then  be  about  375/.  (a  little  more  or  lefs.)  Therefore  let  Judgment 
be  entered  for  that  Sum. 

Rule — That "  the  Pojlea  be  forthwith  delivered  to  the  Plaintiff's 
"  Attorney ;  and  that  the  Plaintiff  fhall  be  at  Liberty  to 
"  enter  up  Judgment  on  the  Verdict  obtained  in  this  Caufe : 
"  But  it  is  further  Ordered  That  fuch  Judgment  fhall  only 
"  ftand  Security  to  the  Plaintiff  for  the  Sum  of  375/.  Parcel  of 
14  the  Sum  of  672/.  (the  Damages  affeffed  by  the  Jury  ;)  And 
"  the  Plaintiff's  Cofts  to  be  taxed  by  Mr.  Owen." 


TNoZ{m?er°ih      This  beinS  Grand-7UH  Da7>  lt  vvas  intended  by  the  Sheriff,  and 
1760.  preffed  by  the  two  Knights  of  the  Shire  for  Middlefex,  that  All  the 

Principal  Gentlemen  of  the  County  (not  fewer  than  four/core  in 
Number)  mould  be  fworn  of  this  Grand  Jury,  in  order  to  their  being 
included  in  an  Addrefs  to  his  Majefty,  from  and  in  the  Name  of  the 
Grand  Jury  of  Middlefex,  upon  his  Acceffion  to  the  Crown.  But, 
upon  the  Sheriff's  Mention  of  this  to  Me,  it  feemed  to  Me  to  be  irre- 
gular and  improper  to  fwear  more  than  23  :  Becaufe  if  a  Number 
amounting  to  two  full  Juries  or  more  mould  be  fworn,  it  might 
happen  that  a  Complete  Jury  of  Twelve  might  find  a  Bill  to  be  a  true 
One,  though  ether  Twelve  or  even  Many  more  than  twelve  of  the 
very  fame  Jury  might  reject  it  as  an  untrue  One ;  which  would  be 
inconvenient  as  well  as  contradictory,  and  even  fomewhat  abfurd 
and  ridiculous. 

Lord  Mansfield,  upon  being  apprized  of  this,  faid  It  would 
be  monftrous  to  fwear  Fourfcore  ;  And  that  the  Officer  could  not 
properly  fwear  more  than  three  and  twenty. 

Goodtitle, 
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Goodtitle,  ex  dimiff.  Paul  Efq;  verf.  Paul,  Spinfter.    Jjgj 


Zlft 


November 
1760. 


UPON  the  Trial  of  an  Ejedlment  before  Lord  Mansfield  at  Hert- 
ford Affizes,  a  Cafe  was  referved  for  the  Opinion  of  the  Court: 
And  the  fingle  Queftion  was,  "  Whether  certain  Woodlands  paffed, 
*'  by  the  Will  of  the  late  Dr.  Paul,  to  his  Widow ;  or  defcended  to 
iCC  his  Son  and  Heir,  as  undevifed." 

The  Ejedtment  was  brought  by  the  Son  for  the  Recovery  of  them; 
by  the  Defcription  of  "  twenty  Acres  of  Woodland  in  the  Parifh  of 
■'■  Bovington  in  the  County  of  Hertford." 

The  Subftance  of  the  Cafe  dated  was,  that  Dr.  Paul,  being  feifed 
of  divers  Freehold  and  Copyhold  Eftates,  and  (amongft  others)  of 
the  Premiffes  in  queftion,  made  his  Will,  dated  4th  October  1752, 
in  Manner  following.     As  to  my  Worldly  E/late,  I  difpofe  of  it  in 
Manner  following — Then  He  leaves  Fortunes  to  his  two  Daugh- 
ters; and  20 1,  to  his  Son  George,  (the  Leffor  of  the  Plaintiff,  who 
was  his  only. Son  and  Heir,)  for  Mourning.     He  then  gives  all  his 
Stocks  Securities  &c,  &c,  to  his  Wife.     Then  the  Will  proceeds 
thus — "  Whereas  I  am  intitled  to  a  Leafe-hold  Eftate,   being  a 
"  Houfe  and  Yard  in  Ave-Mary  Lane,  I  give  the  fame  to  my  dear 
'"  Wife.     I  have  purchafed  a  Barn  and  Field,  in  Reverfion  expec- 
"  tant  on  the  Death  of  Lady  Williams,  of  Mr.  Ralph  Day  :  I  give 
"  and  devife  the  fame  to  my  dear  Wife,  fubject  to  her  fole  Difpofal. 
<r  I  give  devife  and  bequeath  my  two  Farms  purchafed  of  the  Truf- 
"  tees  of  his  late  Grace  of  Chandos,  in  the  Parifh  of  Little  Stanmore, 
"  One  in  the  Occupation  of  Henry  Grubb,  the  other  in  the  Occupa- 
"  tion  (lately)  of  Mr.  fully,  to  my  dear  Wife ;  fubject  to  her  Difpo- 
"  fal  by  Will,  or  by  Deed  or  Sale.     I  give  devife  and  bequeath  all 
l"  my  Eftate  in  Fleet-Street,  confifting  of  Houfes  in  Johnfon's  Court, 
"  Boars  head  Court,  the  Bolt  and  *tun  Inn,  and  Bolt  and  Tun  Paf- 
*"  fage,  to  my  dear  Wife;  with  all  the  Right  and  Property  of  en- 
-"  joying  them  ;  And  alfo  my  Eftate  in  Saint  Mary  Axe,  in  the  Oc- 
<c  cupation  of  Mr.  Jacob  Cajlre,  in  as  full  and  ample  a  Manner  as 
"  I  enjoy  the  fame.     I  give  devife  and  bequeath  my  Freehold  and 
"  Copyhold  Eftate  in  the  Pariih  of  Aldenham,   in  the  Tenure  of 
•"  John  Wrench,  and  my  Freehold  Houfe  and  Orchard  in  the  Back 
"  Lane  of  BuJJjey,  to  my  dear  Wife;  fubjecl  to  her  fole  Difpofal, 
"  by  Will  Deed  or  Sale ;  As  alfo  my  Copyhold  Lands  in  Shedlington 
"  in  BcdfcrdJJpire.     I  give  devife  and  bequeath  my  Dwelling-houfe 
"  and  the  Lands  therewith  held,  in  Bujljey,  and  the  Farm  in  the 
■"  Tenure  of  John  Staines ;  together  with  my  Blackfmith's  Shop  in 
Part  IV.  Vol.  JI.  jT  "  the 
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"  the  Tenure  of  James  Wilking,  and  the  little  Houfe  adjoining,  to 
"  my  dear  Wife,  in  as  full  and  ample  Manner  as  I  enjoy  the  fame, 
"  and  fubject  to  her  Difpofal  as  effectually  as  I  have  Power  to  give. 
"'  I  alfo  give  my  dear  Wife  my  Eftate  at  Chain-Gate  in  Southivarie, 
"  conveyed  from  my  Daughter  Valentina  Snow.  I  give  and  devife 
"  to  my  dear  Wife  my  Farm  at  Bovington  in  the  Tenure  of  John 
"  Smith,  fubje<5t  to  her  Difpofal  in  as  full  and  abfolute  a  Manner  as 
"  I  could  difpofe  of  the  fame  if  living.  Laftly,  I  make  my  dear 
"  Wife  Sufannah  Paul  my  fole  Executrix ;  And  give  devife  and  grant 
"  to  her  and  her  Heirs  All  my  Eftate  Real  and  Perfonal,  Freehold 
ec  and  Copyhold,  mentioned  in  this  my  Will :  And  I  give  Her  full 
"  Power  to  fell  give  or  grant  the  fame  in  Fee  Simple,  in  as  ample 
"  a  Manner  as  I  could  do  if  living.  I  wrote  this  with  my  own 
"  Hands  j  being  in  good  Health," 

That  in  the  Year  171 8,  Jonathan  Hammond,  as  Heir  to  his  Fa- 
ther, was  admitted  to  the  Farm  at  Bovington  in  the  above  Will 
mentioned ;  for  which,  One  Quit-Rent  was  referved,  and  One  He- 
riot  :  And  his  Admiffion  is  as  follows ;  viz.  "  Ad  Curiam  Baron' 
"  Henfhaw  Halfey  Arm'  Domini  Manerij  prasd',  ibidem  tent'  die- 
*c  bus  Martis  et  Mercurij  viz.  decimo  et  undecimo  diebus  Junij 
"  anno  Regni  Domini  noftri  Georgij  D.  G.  M.  Br.  Fr.  et  Hibernian 
"  Regis  F.  D.  &c.  quarto,  Annoq;  Domini  17 18,  coram  Carolo 
"  Pultney  Armigero  tunc  Seneichallo  ibidem.  Ad  hanc  Cur'  Prae- 
"  fentatum  eft  per  Homagium,  quod  Jonathan  Hammond  alias 
"  Cooper,  Senior,  de  Great  Marlow  in  Com'  Bucks,  Generofus, 
"  unus  Cuftomar'  Tenent'  hujus  Manerij,  Qui  de  Domino  Maner' 
"  prsed'  tenuit  fibi  et  Hasredibus  fuis,  per  copiam  Rutolorum  hujus 
u  Curias,  Unum  Meffuagium  five  Tenementum  et  Firmam  tent. 
*'  per  copiam  Rotulorum,  in  Parochia  de  Bovendon,  vocat'  Great 
**  Shantocks,  per  annualem  Reddit'  3  /.  6  s.  2  d.  \  obiit  inde  feifitus : 
<c  Ratione  inde  accidit  Domino  pro  Heriotto,  Unus  Equus,  Valoris 
"  6  /.  5  s.  Et  quod  Jonathan  Hammond  alias  Cooper,  de  Great 
"  Marlow  praed'  Generofus,  eft  ejus  Filius  et  Haeres,  et  plena?  ifEta- 
"  tis :  Qui  quidem  Jonathan  Hammond  alias  Cooper,  praefens  hie 
"  in  Curia,  petiit  a  Domino  Manerij  praed'  fe  admitti  Tenent'  ad 
"  Praemiff.  prsedidt'  cum  eorum  pertinentiis.  Cu>  Dominus  praj- 
"  dictus,  per  Senefchdlum  fuum,  conceffit  inde  Seifi nam  per  Vir- 
"  gam;  Habend'  et  Tenend'  praemiffa  prasd'  cum 'eorum  Pertinen- 
"  tiis  praefato  Jonathan'  Hammond  alias  Cooper,  Ha  red'  et  Afcgn' 
"  fuis  imperpetuum,  per  Virgam,  ad  Voluntatem  Domini,  fecund' 
"  Confuetudinem  Manerij  prasd',  per  annualem  Reddit'  3/.  6s.  id.% 
"  et  alia  Servitia  inde  prius  debit'  et  de  jure  Confuet':  Deditq; 
*'  Domino  pro  Fine  pro  tali  Statu  fie  inde  habend'  1  /.  13  s.  1  d.  4; 
*'  et  admiffus  eft  inde  Tenens,  et  fecit  Domino  fidelitatem." 

That 
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That  the  faid  Jonathan  Hammond  kept  the  Whole  of  the  Eflate 
to  which  He  was  fo  admitted,  in  his  own  Hands,  till  the  19th  of 
March  1 7 1 9 ;  and  then  by  Leafe  of  that  Date,  demifed  to  William 
Smith  and  John  Smith  his  Son,  All  that  MefTuage  or  Tenement  and 
Farm,  with  all  and  every  the  Clofes  Fields  Pieces  and  Parcels  of 
Arable  Land  Lay  Meadow  and  Pafture-Ground,  with  their  Appur- 
tenances thereto  belonging  or  appertaining,  fituate  lying  and  being 
in  the  Parifh  of  Bovingdcn  in  the  County  of  Hertford,  and  which 
laid  Mefluage  or  Tenement  and  Farm  is  commonly  called  or  known 
by  the  Name  of  Great  Shantocks  Farm,  and  is  now  in  the  Pofieffion 
of  John  Harding  his  Under- Tenants  or  Affigns,  or  by  whatfoever 
other  Name  or  Names  the  fame  now  is  or  hath  been  called  or 
known;  And  alfo  all  Houfes  Out-houfes  Edifices  Buildings  Barns 
Stables  Yards  Orchards  Gardens  Backfides  Ways  Waters  Commons 
Profits  and  Commodities  Hereditaments  and  Appurtenances  whatfo- 
ever to  the  faid  intended  to  be  hereby  demifed  MefTuage  or  Tene- 
ment and  Farm  Lands  and  PremifTes  belonging  or  appertaining  or 
therewith  letten  or  enjoyed  or  accepted  or  taken  as  Part  or  Parcel 
thereof;  Except  and  always  referved  out  of  the  faid  Demife,  unto 
the  faid  Jonathan  Hammond  his  Heirs  and  Affigns,  all  and  all  Man- 
ner of  Wood,  Wood-Ground,  Hedge-Rows,  Timber,  and 
Trees  whatfoever,  with  the  Lops  Tops  and  Shrowds  of  the  fame, 
(other  than  the  Lops  of  Pollard-Trees,  and  other  than  Fruit-Trees 
for  their  Fruit  only,)  now  ftanding  or  growing  or  being,  or  which 
fhall  at  any  Time  or  Times  hereafter  ftand  grow  or  be  in  or  upon 
the  demifed  Premifles  or  any  Part  thereof;  with  free  Liberty  of  In- 
grefs  Egrefs  and  Regrefs  to  and  for  the  faid  Jonathan  Hammond  his 
Heirs  and  Affigns,  with  Workmen  Servants  Horfes  Carts  and  Car- 
riages, at  all  feafonablc  Times,  to  fell  fell  cut  down  hew  out  have 
take  carry  away  and  difpofe  of  the  faid  Wood  Under- Wood  Hedge- 
Rows  Timber  and  Trees  at  their  Pleafure,  doing  no  wilful  Spoil  or 
Damage  to  the  faid  William  Smith  and  John  Smith  their  Executors 
Adminiftrators  or  Affigns,  their  ftanding  Corn  or  mowing  Grafs : 
To  hold  the  faid  MefTuage  or  Tenement  and  Farm  Arable  Lands 
Lay  Meadow  and  Pafture  Grounds,  except  before  excepted,  unto 
the  faid  William  Smith  and  John  Smith  their  Executors  Adminiftra- 
tors and  Affigns  from  the  Feaft-Day  of  St.  Michael  the  Archangel 
then  next  enfuing,  for  3  Years  at  85/.  per  Annum. 

That  in  the  Year  172 1,  Dr.  Paul  purchafed  from  the  faid  Jona- 
than Hammond  All  the  Premiifes  to  which  the  faid  Jonathan  Ham- 
mond had  been  admitted  as  aforefaid :  of  which  Premiifes  a  Plan 
had  been  made  in  the  Year  171 9;  Which,  after  the  Purchafe, 
was  hung  up  by  Dr.  Paul  in  his  Hall.  That  this  Plan  was  infi- 
lled "  An  exact  Draught  of  the  EJlaie  or  Farm  of  Dr.  George  Paul, 
*'  called  Shantacfoy  lying  in  the  Parifh  of  Bcvingdon  in  the  County 

«  of 
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*'  of  Hertford,  about  3  Miles  Eaft  from  Chejham,  4  South  from 
"  Berkhampflead,  4  South- Weft  from  Hemp/lead,  and  about  22 
•"  North-Weft  from  London ;  containing  A     R      P 

Arable  171     2     12 
Wood     20     o     30** 

101     3       2". 


That  William  Snath,  the  Father,  and  Jc^z  SW/£,  the  Son,  with- 
out any  new  Leafe,  enjoyed  what  had  been  fo  demifed  by  the  faid 
Jonathan  Hammond:  And  Dr.  Paul  kept  in  his  own  Hands,  till 
"the  Time  of  his  Death,  the  Premises  excepted  ;  Which  confift  of 
Hedge-Rows,  which  in  fome  Places  are  3  Poles  thick,  and  in  Others 
lefs  and  only  two ;  and  of  Chalk-Dells  where  Wood  has  grown  up 
after  the  Chalk  has  been  taken  away,  entirely  furrounded  by  the 
Lands  in  the  Tenure  of  the  Tenant ;  and  alfo  of  One  entire  Wood 
of  Six  Acres,  entirely  inclofed  by  the  Lands  in  the  Tenure  of  the 
Tenant  or  by  the  Lands  of  other  Perfons. 

The  Queftion  is,  "  Whether  the  Premiffes  fo  excepted  in  the 
tl  Leafe  to  Smith,  and  so  occupied  by  Dr.  Paul  Himself  at  the 
"  Time  of  making  his  Will,  were  by  fuch  Will  revised  to  his 
«  Widow:' 

Mr.  Eliab  Harvey  was  of  Counfel  for  the  Plaintiff,  the  Heir  at 
Law ;  And  argued  that  the  Woods  which  were  excepted  out  of 
the  Leafe  from  Mr.  Jonathan  Hammond  to  William  Smith  and  John 
Smith,  and  were  occupied  by  Dr.  Paul  Himfelf,  did  not  fafs  to  the 
Widow,  by  this  Will;  but  descended  to  the  Plaintiff,  his  Son 
and  Heir,  as  being  #7z-devifed  at  all. 

He  urged  that  the  Plaintiff's  Cafe  was  intitled  to  a  favourable 
Construction  ;  as  he  appears  to  be  an  only  Son  and  Heir  at  Law, 
disinherited  by  his  Father,  without  any  apparent  Reafon,  (perhaps 
from  Caprice  only :)  And  therefore  mere  prefumptive  Arguments 
ought  not  to  hurt  Him. 

He  obferved,  that  the  Words  of  this  Devife  are  "  I  give  to  my 
'"  Wife  my  Farm  at  Bovingdon  in  the  Tenure  of  John  Smith:"  But 
the  Teftator  does  not  fay  "  All  my  Farm  at  Bovingdon  •"  nor  does 
he  exprefs  it — "  And  in  the  Tenure  of  John  Smith."  'Tis  only 
"  my  Farm  at  Bovingdon  in  the  Tenure  of  J.  S."  The  -Court  will 
not,  in  Prejudice  to  the  Heir  at  Law,  rejecl  thofe  Words  "  in  the 
"  Tenure  of  J.  S."  which  make  the  Defcription  of  what  the  Tefta- 
tor meant  to  devife  to  his  Wife  :  For  the  Expreflion  in  the  hrft  Part 
(Of  the  Will  is  not  certain,  but  doubtfuL 

4  He 
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He  cited  Bacon's  *  Maxims  of  the  Law ;  Cro.  Jac.  21.  Tuttefam  *  Pa- 102> 
v.  Roberts.     Cro.  Car.  129.  Chamberlaine  v.  'Turner.     Plowd.   191.  x°7' 
b.  IVroteJJey  v.  Adams  ;  and  5^w  v.  Bull,  Cafes  in  B.  R.  temp.  W.  3. 
Pa.  592.  and  prayed  to  have  the  Pojlea  delivered  to  his  Plaintiff. 

Mr.  Thomas  Clerk  (of  Lincolns  Inn)  was  for  the  Defendant :  But 
the  Court  faved  him  the  Trouble  of  fpeaking. 

Lord  Mansfield — This  is  too  plain  a  Cafe,  to  need  any  Thing 
to  be  faid  on  the  Defendant's  Side. 

I  never  deny  making  a  Cafe  for  the  Opinion  of  the  Court,  when- 
ever it  is  afked  of  me,  by  the  Counfel  for  either  Party,  at  Nifi  priits ; 
provided  that  the  Cafe  be  fet  down  to  be  argued  within  Four  Days. 
But  I  did  and  ftill  do  think  the  prefent  Cafe  to  be  a  very  plain 
One. 

I  am  forry  that  Dr.  Paul  has  not  thought  fit  to  make  a  better 
Provifion  for  his  only  Son  :  But  He  certainly  meant  and  intended  to 
give  all  his  Eftate  to  his  Wife.  He  not  only  expreffes  this  Inten- 
tion as  to  all  his  Eftates  Freehold  and  Copyhold,  generally  ;  but  He 
likewife  enumerates  the  Particulars :  He  gives  them  All  to  Her, 
abfolutely ;  And  He  likewife  gives  Her  a  Power  to  difpofe  of  them 
in  as  full  and  ample  a  Manner  as  He  himfelf  could  do,  if  living.  He 
puts  into  his  Will,  All  poffible  Words  that  can  give  Every  Thing  to 
Her. 

The  Queftion  turns  only  upon  the  Description  of  the  Thing 
meant  to  be  here  given.    The  Words  "  In  the  Tenure  of  John  Smith" 
cannot  be  underftood  as  a  ReftricJion :  They  are  an  additional  De- 
fcription  j  which  will  -f-  not  vitiate  any  Thing  that  is  fufficiently  de-  I  V.  Ptmu/ftn 
fcribed  before.    He  had  before  ofiven  Her  "  his  Farm  at  Bovingdon"  ;  '■jL1,  h'  l!'°~ 

/tin-ill  y-\         t->  1111  /-    i  1  rr    1  tt/uy  v.  Aaums 

(Which  had  gone  at  One  Rent,  and  had  been  ufed  and  palled  as  One  accord'. 
entire  Thing ;  and  for  which,   One  entire  ^uit-Rent  had  been  paid  :) 
And  He  adds,  as  a  further  Defcription,  That  it  was  "  in  the  Tenure 
"  of  John  Smith." 

What  was  not  in  Leafe  to  Smith,  is  to  be  confidered  in  two  Lights  ; 
viz.  Hedge-Row  Trees  and  Chalk-Dell  Trees ;  and  alfo  Six  Acres  of 
Wood. 

But  the  Hedge-Rows  and  Chalk  Dells  themfelves  are  actually  in 
the  Tenure  of  John  Smith  ;  though  the  Trees  are  excepted. 

As  to  the  Six  Acres  of  Wood-land — Indeed  the  Soil  is  excepted  out 

of  Smith's  Leafe,  as  well  as  the  Trees.     But  Dr.  Paul  gives  his  Wife 
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a  Power  to  difpofe  of  the  Farm  in  as  full  and  abfolute  a  Manner 
as  He  himfelf  could  difpofe  of  the  fame,  if  living  :  And  He  himfelf 
might  certainly  difpofe  of  the  Soil  of  thefe  Six  Acres. 

It  is  manifeftly  intended,  that  the  whole  Farm  fhould  pafs  by  this 
Will :  And  the  Teftator  never  thought  of  any  Rejlriflion  of  his 
Devife,  but  meant  thefe  Words  "  in  the  Tenure  of  J.  S"—~ only  as 
an  additional  and  fuller  Deicription  of  a  Thing  fumciently  afcer- 
tained  before. 

Mr.  Juft,  Denison  concurred,  that  the  Teflator's  Intention  cer* 
tainly  was,  to  devife  the  Whole  Farm  to  his  Wife  j  And  that  He  never 
thought  of  the  Exception  of  the  Wood- Lands,  nor  intended  to  rejirain 
the  Devife ;  And  that  the  Words  "  in  the  Tenure  of  J.  S"  are 
only  an  additional  Defcription. 

Mr.  Juft.  Wilmot  was  of  the  fame  Opinion  :  And  He  likewife 
thought  it  a  clear  Cafe,  The  Teftator  meant  this  as  an  Additional 
Defcription,  and  not  as  a  Rejlriclion.  He  certainly  did  not  intend 
to  die  intefate,  as  to  any  Part  of  his  Eftate.  The  Words — "  in  the 
"  tenure  of  J.  S."  are  not  to  be  confidered  as  Words  of  Limitation 
or  Refraint.  "  My  Farm  at  Bovingdon,"  is,  "  All  my  Farm  at  B." 
If  the  Teftator  had  meant  otherwife,  He  would  have  fpecified  that 
Part  of  it  which  He  meant  to  exclude  and  except  out  of  this  Devife  : 
But  this  Devife  of  the  Farm  is  tantamount  to  his  devifing  it  by  the 
fpecific  Name  of  Shantacks  Farm.  The  Nature  of  the  Property 
fhews  it.  The  very  Exceptions. in  the  Leafe  indicate  that  it  was 
intended  to  keep  thefe  excepted  Parts  conneBed  with  the  Farm,  and 
not  fevered  from  it.  And  the  Teftator  could  never  mean  to  give  Mrs. 
Paulthe  Lops  and  Malt  of  the  Pollards,  and  the  Fruit  of  the  Fruit- 
Trees,  and  not  the  Trees  themfelves.  And  yet  She  would,  upon 
this  Will,  be  intitled  to  thefe ;  as  appears  fully  in  Richard  Liford's 
Cafe,   1 1  Co.  48. 

Per  Cur.  unanimoufly, 

Let  there  be  Judgment  for  the  Defendant. 


8*iurM  2 2d  Bodily  verf.  Bellamy. 

November 

1760. 

MR.  Norton,  on  Behalf  of  the  Plaintiff,  fhewed  Caufe  againft  a 
Rule  which  had  been  obtained  by  Mr.  Morton,  (of  Counfel 
for  the  Defendant,)  "  For  the  Plaintiff  to  mew  Caufe  why,  upon 
"  Payment  of  the  whole  Penalty  of  the  Bond,  together  with 
".  all  the  Co/Is  in  this  Court,  and  alfo  the  Co/Is  of  the  Writ  of  Error 
"  brought  upon  the  Judgment  given  by  this  Court,  The  Execution 
"  fhould  not  be  fayed,  and  Satisfaction  entered  upon  the  Record." 
1  The 
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The  Cafe  was  very  particular. 

It  was  an  A&ion  brought  here,  in  this  Court,  upon  a  Bond  given 
at  Calcutta  (in  Bengal)  in  the  East  Indies,  where  both  Parties  then 
reiided,  and  where  the  Plaintiff  ftill  refutes ;  but  the  Defendant  is  in 
England:  At  which  Place  {Calcutta)  the  allowed  Intereft  is  9/.  per 
Cent ;  Which  is  the  Rate  payable  by  the  Condition  of  the  Bond  on 
which  the  prefent  Adtion  was  brought. 

The  Declaration  was  in  Debt,  for  1546/.  14J.  6  d.  It  contained 
two  Counts.  One  was  upon  the  Bond,  for  the  Penalty  of  9165  Ru- 
pees of  Calcutta,  of  the  Value  of  103 1/.  3*.  of  lawful  Money  of 
Great  Britain  :  The  Other  was  upon  a  Mutuants,  for  4582  Rupees, 
of  the  Value  of  5 1 5  /.  1 1  s.  6d.  (Refidue  of  the  faid  Sum  of  1 546 1 
14  j.  6d.)    The  Plaintiff  laid  his  Damage  at  10/. 

The  Plea  was,  "  Non  eft  factum"  as  to  the  iff  Count;  And 
"  Nil  debet,"  as  to  the  2d.  The  Action  was  brought  in  1756: 
And  the  Caufe  was  tried  before  Ld.  Mansfield,  in  Michaelmas  Term 

1759- 

Upon  the  Trial,  the  Bond  was  proved :  But  no  Evidence  at  all 
was  given  upon  the  2d  Count,  of  any  Money  lent  to  the  Defendant ; 
Nor  had  he,  in  Fact,  borrowed  any  other  Money  of  the  Plaintiff, 
than  the  very  Sum  for  which  He  gave  the  Bond.  Notwithftanding 
which,  the  Verdict  was  taken  (through  Miftake,  or  Inadvertency) 
for  the  Plaintiff  generally,  upon  both  Counts;  And  the  Judgment 
was  entered  accordingly,  and  remained  unimpeached. 

At  the  Time  of  the  Judgment,  the  Penalty  of  the  Bond  was  fuffi- 
cient  to  have  anfwered  the  Whole  of  the  Debt,  Intereft,  and  Cofts 
then  incurred. 

But  the  Defendant  had  affected  very  great  Delay,  in  various  Me- 
thods. He  had  brought  a  Bill  in  Equity  for  an  Injunction ;  and 
had  taken  Exceptions  to  the  Anfwer  ;  and  hindered  the  getting  the 
Injunction  diffolved,  till  Hilary  Term  1759;  When  (after  arguing 
the  Exceptions)  it  was  diffolved  on  the  Merits.  He  then  imme- 
diately brought  a  Writ  of  Error  in  the  Exchequer  Chamber,  merely, 
for  Delay;  and  affigned  the  Common  Errors.  Then  He  pleaded 
•"  Nul  tiel  Record'7  to  the  Scire  facias  upon  the  Judgment.  So  that 
he  prevented  the  Plaintiff  from  figning  his  final  Judgment,  till  the 
13th  Day  of  this  very  Month  (9  Days  ago.) 

Thefe  Delays  having  coft  much  Time  and  Money  too  (as  the 
'  Cofts  taxed  always  fall  fhort  of  the  Cofts  out  of  Pocket,)  and  the  In- 
tereft running  on ;  The  Cuk  was  fo  altered,  that  at  this  Time,  the 

Penaltv 
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Penalty  of  the  Bond  alone  was  become  inefficient  (by  about 
150/.)  to  anfwer  the  Total  of  the  Debt  Intereft  and  Cofts  now  in- 
curred. 

It  was  therefore  infilled  by  Mr.  Norton,  on  behalf  of  the  Plain- 
tiff, That  the  Court  would  not  interfere  to  give  their  Affiftance  to  the 
Defendant  contrary  to  the  plain  clear  obvious  Justice  of  the  Cafe. 
He  admitted  that  if  no  Evidence  was  given  at  the  Trial,  on  the 
fecond  Count,  of  any  Money  borrowed  by  the  Defendant  of  the 
Plaintiff,  there  mould  indeed  have  been  a  VerdicT  taken  for  the  De- 
fendant, upon  that  Count ;  and  it  was  a  Miftake,  to  neglect  it :  But 
he  is  too  late  to  complain  of  that  Miftake  now.  If  he  had  com- 
plained in  proper  Time,  the  Penalty  of  the  Bond  would  then  have 
anfwered  the  Plaintiff's  whole  Demand  at  that  Time  due  to  him : 
But  as  the  Defendant  had  wilfully  and  objlinately  delayed  the  Plaintiff, 
till  the  Cafe  is  much  otherwife,  He  has  no  Pretence  to  apply  to  the 
Court  to  ftop  the  Plaintiff's  taking  out  his  Execution  upon  the  Judg- 
ment as  it  now  ftands. 

Lord  Mansfield — It  is  admitted  that  there  is  a  Miftake  in  the 
Taking  this  VerdicT: ;  and,  confequently,  in  the  Judgment.  It  may 
be  proper  then,  firft  to  confider  "  What  is  the  fair  honeft  Juftice 
"  of  the  Cafe  5"  and  "  whether  the  Plaintiff  cannot  come  at  it, 
"  althoughthls  Miftake  fhould  be  reclined."  If  he  can,  it  is  to  no 
Purpofe,  for  the  Defendant  to  defire  it  to  be  reBified :  His  wifeft 
way  will  be,  to  make  Satisfaction  immediately,  without  more  Ex- 
pence. 

The  Plaintiff  don't  infift  to  avail  Himfelf  of  the  Miftake  in  the 
VerdicT:  and  Judgment,  beyond  his  juft  Demand. 

The  Plaintiff  is  in  "juftice  intitled  to  recover  the  Sum  really  lent 
to  the  Defendant,  together  with  Indian  Intereft  till  the  Signing  of 
the  "judgment;  but  with  only  the  legal  Intereft  of  this  Country 
(which  is  no  more  than  Five  per  Cent.)  from  the  Time  of  the 
Liquidation  of  the  Debt  by  the  Judgment. 

The  Plaintiff,  having  been  kept  out  of  his  Money  by  a  Writ  of 

Error  brought  after  a  VerdicT,  is  intitled  to  a  Satisfaction  for  this  Da- 

*  v.  1 3  Car.  mage,  under  the  Statute  of  *  Car.  2  ;  which  obliges  the  Plaintiff  in 

f2'2'fgzq    Error  to  give  Security  as  well  for  Damages  as  Cofts :  Or  He  may 

10.  bring  an  Aftion  of  Debt  on  the  judgment,  and  have  Damages  pro 

dcteniione  Dcbiti. 

There  are  four  Courts,  (all  included  under  the  fame  AcT  of  Par- 
liament,) to  which  Writs  of  Error  may  be  made  returnable  ;  namely, 
The  Houfe  of  Lords ;  The  Court  holdcn  before  the  Lord  Chancel- 
lor 
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lor  and  Treafurer  and  Judges  (under  31  Ed.  3.)  for  examining  erro- 
neous Judgments  in  the  Exchequer;  The  Court  of  Exchequer-Cham- 
ber, holden  before  the  Judges  of  the  Common  Pleas  and  Barons  of 
the  Exchequer  (under  27  Eliz.  c.  8.)  for  examining  into  Errors  in 
the  Judgments  of  *  this  Court ;  And  this  Court  itfelf,  for  correct-  •  #•.  b.  This 
ing  the  Errors  of  the  King's  Bench  in  Ireland,  Common  Pleas  here,  »*  confined  to 
and  other  Courts.  Caufts  "ot 

commencing 
here  by  Qrigi. 

In  the  firfl  of  thefe,   (the  Houfe  of  Lords,)   they  give  fometimes  nal:  For 
very  large,  fometimes  very  fmall  Cofts,  in  their  Difcretion,  according  |;onerecoJ. 
to  the  Nature  of  the  Cafe  and  the  Reafonablenefs  or  Unreafonablenefs  mences  in  this 
of  litigating  the  Judgment  of  the  Court  below.  c.ouy  byOri- 

Writ  of  Error 

In  the  fecond,  It  it  is  done  by  the  Lord  Chancellor  or  Lord  Kee-  is  returnable 
per  perfonally  :  And  the  Practice  is,  To  give  Interefl  from  the  Day  in ParHament' 
of  figning  the  Judgment  to  the  Day  of  affirming  it  there  ;  computed 
according  to  the  current,  not  according  to  the  ftrictly  legal  Rate  of 
Jntereft. 

In  the  third,  (the  Exchequer-Chamber,)  the  Courfe  is,  for  the 
Officer  to  fettle  it,  unlefs  any  particular  Direction  be  given  by  the 
•Court :  And  He,  in  taxing  the  Cofts,  allows  double  the  Money  out 
of  Pocket  or  thereabouts,  but  adds  no  Intereft. 

In   this  Court,  upon  Writs  of  Error  from  C.  B.  &c,  the  Officer 
taxes  the  Cofts  of  Affirmance ;  and  taxes  them  in  the  fame  Manner 
as  he  taxes  other  Cofts,  though  fomewhat  more  liberally  :  But  Our 
Officer  never  has  any  Regard  to  Intereft,  nor  allows  it  as  of  Courfe. 
'The  Court  themfelves  have  fometimes  indeed  ordered  Intereft  to  be 
computed  on  the  Sum  liquidated  by  the  Judgment  below  :  One  In- 
ftance  of  this  was  in  the  Cafe  of  the  Bijhop  of  London  and  Leiven, 
againft  tlie  Mercers  Company,    and  is  mentioned  in  2  Strange  931. 
That  was  a  Writ  of  Error  upon  a  Quare  Impedit ;   And  the  Judg- 
ment below  was  for  70/.  for  half  a  Year's  Value  of  the  Church,  and 
for  a  Writ  to  the  Bifhop :  Which  Judgment  having  been  affirmed 
■here,  the  Defendants  in  Error  moved,  in  Eajler  Term  5  G.  2.  for 
Cofts  and  Damages  on  3  H.  7.  c.  10.  And  they  would  have  had  the 
Damages  computed  according  to  the  Value  of  the  Church,  during 
the  Time  of  their  being  kept  out  of  their  Prefentation.     The  Court, 
after  Deliberation,  agreed  that  it  was  in  their  Discretion,  to  fettle 
the  Quantum  of  Damages :  But  They  did  not  think  it  right,  to  give 
Damages  to  the  Patron,  in  Proportion  to  the  Profits  of  the  Benefice  ; 
becaufe  He  himfelf  would  not  have  been  intitled  to  receive  them. 
They  declared  therefore  that  the  Meafure  they  went  by,   was  the 
Interefl  of  the  Money  recovered,  the  legal  Intereft  from  the  Time 
of  bringing  the  Writ  of  Error  to  the  Time  of  affirming  the  Judg- 
ment.    And  They  directed  the  Mafter  to  compute  the  Damages  ac- 
Part  IV.  Vol.  II.  5  X  cordingly, 
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cordingly,  viz.  legal  Intereft  upon  the  70/.  recovered;  and  to  add 
it  to  the  Cofts. 

So  here,  in  the  prefent  Cafe,  Intereft  ought  to  be  paid  after  the 
Rate  of  9  per  Cent,  according  to  the  Indian  Allowance,  /;//  the 
Afcertainment  of  the  Sum  to  be  paid,  by  Jgning  the  Judgment; 
and  from  that  Time,  till  the  aBual  Payment  of  the  Money,  after 
the  Rate  of  5  per  Cent,  only,  upon  the  accumulated  Sum  afcer- 
tained  by  the  Judgment :  For  that  is  the  real  Damage  which  the 
Plaintiff  has  fuftained  by  the  Delay  of  his  Execution  and  the  Deten- 
tion of  his  Debt. 

The  Ju/lice  of  the  Cafe  is  plain  :  And  the  Law  is  agreeable  to  it. 

Mr.  Morton  agreed  that  his  Client,  the  Defendant,  had  better 
acquiefce  in  paying  the  Plaintiff  what  was  juftly  and  fairly  due  to 
,Him,  voluntarily  and  without  further  Litigation,  than  to  render 
himfelf  liable  to  the  Cofts  of  another  Adtion. 

Wherefore  He  gave  up  his  prefent  Motion :  And  no  Rule  was 
taken  upon  it. 


Bondfield,  qui  tarn  &c,  verf.  Milner. 

IN  a  qui  tarn  Action,  for  Ufury,  Mr.  Stowe  fhewed  Caufe  againft 
making  abfolute  a  Rule  of  Mr.  Tates's,  for  difcharging  a  Rule 
•which  had  been  before  obtained  by  Mr.  Stowe  Himfelf,  for  amend- 
ing the  Declaration,  in  altering  the  Date  of  the  Note ;  (all 
being  in  Paper.)  He  cited  Griffith  qui  tarn  &c  v.  Hollyer,  Trin. 
29,  30  G.  2.  B.  R.  Where  the  Plaintiff  had  Leave  to  amend  his 
Declaration,  by  laying  the  Venue  at  Alcefier  in  WarwickJJ.nre,  inftead 
of  Woodjlock  in  OxfordJ]:ire ;  And  the  Court  were  clear  "that  it 
"  might  be  done  at  any  Time  whilft  the  Proceedings  were  in 
"  Paper:"  And  Mr.  Juftice  Denison  declared  and  repeated  "  that 
"  it  was  an  Amendment  at  Common  Law." 

Mr.  Norton,  and  Mr.  Tates,  contra — The  laft  Day  of  lair.  Term, 
*  Hodfon,  qui  this  Motion  was  *  denied  to  Mr.  Stowe.  Here  is  IJfue  joined,  and 
'tuti  J'-  entered  on  the  Roll :  And  many  Terms  have  elapfed  fince  the  Com- 
1760.  (aCafemencement  of  this- Action  :  And  the  Amendment  propofed  is  to 
very  like  this;  vary  the  Count,  to  add  a  new  Count,  which  is  a  new  kind  of  Ac- 
precife]ynthe   tion  ;  For  it  is  to  alter  the  Date  of  the  Notes. 

fame.) 

The  Statutes  do  not  extend  to  penal  Actions :  And  at  Common 
Law,  they  come  too  late. 

In 
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In  Sir  William  Turner's  Cafe,  *  it  is  not  allowed  after  Iffue  join-  *z  MoJ-  '44- 
ed :  And  Mr.  Stowe's  former  Rule  was  -j-  difcharged  on  that  Au-  +  HoJgfo*,  qui 
thority,  upon  Mr.  Altham's,  Motion.  tam  &c-  v 

J        r  Milncr,  Trin. 

1760. 

Lord  Mansfield — The  Rule  is,  "  That  whilft  All  is  in  Paper, 
"  You  may  amend."  Here,  he  has  only  miflaken  the  Date.  In  the 
Exchequer,  they  amend  penal  Informations.  To  be  fure,  the  Sta- 
tutes of  Amendment  do  not  extend  to  penal  Actions.  This  is  an 
Amendment  at  Common  Law. 

Mr.  Juft,  Denison — There  is  no  Difference  between  Civil  and 
Penal  Actions ;  where  they  apply  as  for  an  Amendment  at  Common 
Law,  and  All  is  in  Paper* 

||  Per  Cur.  unanimoufly,  II  Note— The 

Mr.  Yates's  Rule,  to  mew  Caufe  "  Why  upon  Payment  of  the  ^-^[tifough 
"  Plaintiff's  Cofts  of  making  the  former  Rule  of  laft  Term  Contrary  to 
"  abfolute,  together  with  the  Cofts  of  this  Application,  the  sj.r  ir[/n*m 
"  faid  former  Rule  (of  Wednefday  prox.  pojl  tres  Trin.)  fhould  h^^abie  to 
"  not  be  difcharged,"  was  now  itfelf  discharged.  many  later 

Determina- 
tions;  particularly,  to   D'Oyley  v.  Daniel,  Tr.  1732.   5,   6  G.  2.     Strode  v.  Tilly,  H.  1  5  G.  2.    Rivet  v. 
Cholmeley,  H.  17  G.  2.     Hallit  v.  Hallet,  Tr.  21  G.  2.  and  Griffith  v.  Eallicr,  Tr.  1756:   All  which  were 
qui  tam  Aflions,  and  All  in  this  Court.     (Hod/on  qui  tam  v.  Milner  was  in  the  Hurry  of  the  laft  Day  of  a 
Term  ;  and  only  two  Judges  in  Court.) 


Sir  William  Yea  verf.  Fouraker.  Monday  24th 

November 
1760. 

IN  an  Action  upon  a  PromifTory  Note,  tried  before  Mr.  Juft. 
Noel  upon  the  Weftern  Circuit,  It  was  there  ruled  by  Him,  and 
confirmed  by  this  Court,  without  Argument,  upon  a  Motion  here 
for  a  New  Trial,  "  That  an  Acknowledgment  of  the  Debt,  after 
the  Commencement  of  the  Action,  takes  it  out  of  the  Statute  of 
Limitations." 


Rex  verf.  Peter  Wright,   Robert  Vofs,  et  a'l\ 

ON  the  Motion  of  Mr.  Norton,  who  moved  on  behalf  of  the 
Relations  and  Friends  of  one  Mrs.  Fra?ices  Savage,  a  Woman 
addicted  to  and  almoft  deftroyed  by  Liquor,  reprefenting  that  She 
was  in  the  Hands  of  very  improper  Perfons,  who  were  fufpected  to 
be  ufing  Artifices  with  Her,  in  Order  to  the  obtaining  a  Will  from 
Her,  when  She  was  under  very  improper  Circumftances  of  Mind 
to  make  One ;  and  was  too  much  under  their  Influence,  even  if 
2  her 
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her  Underftanding  and  Memory  had  been  more  perfect,  and  lefs 
difordered  by  intemperate  Drinking;  A  Rule  was  made  upon  the 
Defendants  to  mew  Caufe  Why  an  Information  mould  not  be  exhi- 
bited againfi  them  for  the  Mifdemeanors  charged  in  the  Affidavits. 

{£/"  It  was  alfo  added  to  the  Rule,  at  firfi  (and  without  any  Rule  to 
mew  Caufe,  as  to  this  part  of  it,)  "  That  Frank  Nichols  Br  of  Phy- 
u  fie,  Robert  Halifax  apothecary,  Catharine  Forcer  Widow  (who 
"  was  Mother --in-Low  to  Mrs.  Savage,  then  a  Widow,)  Thomas 
<c  Lloyd  Gentleman  (Attorney  for  Mrs  Forcer,)  John  Little  and  Anne 
"  his  Wife  (Relations  to  Mrs.  Savage,)  Margaret  Francis,  a  Nurfe, 
u  and  Jane  Francis  a  Maid-Servant,  mould  at  all  proper  Times  and 
"  feafonable  Hours,  reflectively  be  admitted  and  have  free  Accefs 
*"  to  the  faid  Mrs.  Frances  Savage,  Widow,  Daughter-in-Law  of  the 
"  faid  Catharine  Forcer,  at  the  Dwelling-houfe  of  the  laid  Robert 
"  Vofs  (One  of  the  Defendants)  in  FurnivaYs  Inn  Court  Holbcurnct 
11  to  confult  with,  advife,  and  affift  the  faid  Frances  Savage." 

N.B.  It  was  reprefented,  that  She  was  too  infirm  and  weak,  to 
be  brought  into  Court  by  an  Habeas  Corpus :  (And  in  Fad,  She 
died  the  next  Day.) 


put/da?  25th  Doe,  ex  dimiff.  Long,  verf.  Laming. 

'November 
1760. 

THIS  was  a  Special  Cafe,   which  arofe  upon  an  Ejectment 
brought  for  Gavel-kind  Lands  in  Kent,  tried  before  Lord 
Mansfield  at  Nifi  prius. 

The  Ejectment  was  brought  by  the  Heir  at  Law  of  One  Martin 
Long,  for  an  undivided  fourth  Part  of  One  Meffuage  &c,  in  the  Pa- 
rifh  of  St.  Jobnthe  Baptijl  in  the  Ifle  ofThanet  in  Kent. 

Special  Cafe  ftated  for  the  Opinion  of  the  Court — 

Martin  Long,  being  feifed  in  Fee  &c,  made  his  Will  &c-,  and 
thereby  devifed  thus — "  I  give  and  devife  One  equal  undivided  fourth 
"  Part  &c,  unto  my  Nephew  Martin  Read,  and  to  the  Heirs  of  his 
"  Body  lawfully  to  be  begotten,  as  well  Females  as  Males,  and  to 
u  their  Heirs  and  Afjigm  for  ever,  to  be  divided  equally,  Share  'and 
"  Share  alike,  as  Tenants  in  Common  and  not  as  Joint-tenants. 
"  Alfo  I  give  and  devife  one  Other  equal  undivided  fourth  Part 
"  &c,  unto  my  Niece  in  Law  Grace  Read,  Widow  of  my  late  Ne- 
"  phew  Edward  Read  deceafed ;  and  to  the  Heirs  of  her  Body  law- 
41  fully  begotten,  as  well  Males  as  Females,  and  to  their  Heirs  and 
"**  -4ffigns  for  ever,  to  be  divided  equally  Share  and  Share  alike, 
4  "  as 
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"  as  Tenants  in  Common  and  not  as  Joint-tenants.    Alfo  I  give  and 

*'  devife  one  Other  equal  undivided  fourth  Part  &c,  unto  my  Niece 

*'  Anne,  now  Wife  pf  William  Comifo,  and  to  the  Heirs  of  her 

"  Body  lawfully  begotten  or  to  be  begotten,  as  well  Females  as 

"  Males,  and  to  their  Heirs  and  Assigns  for  ever,  to  be 

"  divided  equally  Share  and  Share  alike,  as  Tenants  in  Common  and 

"  not  as  Joint-tenants.    Alfo  I  give  and  devife  One  other  equal  undi- 

"  vided  fourth  Part,  &c,  unto  my  Niece  Sarah  now  Wife  of  S. 

"  Hooper,  and  to  the  Heirs  Females  and  Males  of  her  Body  lawfully 

"  begotten  or  to  be  begotten,  to  be  divided  (as  before,)  and  to  their 

"  Heirs  and  AJJigns  for  ever." 

There  were  likewife  in  this  Will,  other  Devifes  of  other  Eftates ; 
viz.  "  I  give  and  devife  unto  my  Nephew  J.  Tickner  his  Heirs  and 
"  Aj/igns  for  ever,  All  that  &c  &c."  "  I  give  and  devife  my  Farm 
"  &c,  unto  my  Sifter  Catharine,  Wife  of  William  Abbot,  and  to  her 
"  *djigns,  for  and  during  the  Term  of  her  natural  Life ;  and  from 
'*  and  after  her  D^ceafe,  I  give  the  fame  unto  my  Nephew  her  Son 
"  William  Abbot  and  the  Heirs  of  his  Body  lawfully  to  be  begotten, 
■ *  for  ever  :  And  for  want  of  fuch  IJfue,  I  give  and  devife  the  fame 
"  to  the  right  Heirs  of  Me,  for  ever." 

"  And  as  concerning  my  Meffuages  &c,  I  give  and  devife  the 
*{  fame  to  Elizabeth  Long,  her  Heirs  and  Aftigns  for  ever." 

"  And  as  concerning  &c,  I  give  and  devife  the  fame  to  my  Sifter 
•*c  Sarah  Tailor  and  her  Ajjigns,  during  her  natural  Life,  provided 
"  She  keep  the  fame  in  Repair :  And  from  and  after  her  Deceafe, 
*c  I  give  the  fame  to  my  Sifter  Elizabeth  Long  her  Heirs  andAjfigns 
"  for  ever." 

"  Alfo  I  give  and  bequeath  to  my  Niece  Sarah  now  Wife  of 
"  William  Long,  and  to  the  Heirs  of  her  Body,  the  Sum  of  150/. 
"*'  of  like  Money  to  be  divided  between  them  equally." 

The  Teftator  lived  two  Years  after  making  this  Will :  He  died 
■in  May  1751. 


At  the  Time  of  making  the  laid  Will,  the  Teftatofs  faid  Niece 
Anne  Cornish,  Wife  of  Thomas  Cornijh,  had  two  Daughters  (by 
her  faid  Hufband)  then  living ;  viz.  Elizabeth  and  Anne. 

Anne  Cornish,  the  Tcftator's  Niece,  died  after  the  Time  of 
Making  the  Will;  but  in  the  Life-time  of  the  Teftator  :  And  her  two 
Daughters,  Elizabeth  and  Anne,  furvived  both  their  faid  Mother  and 
•alfo  the  Teftator  Martin  Long. 
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The  Whole  Premifles  are  Gavel-kind. 

The  Queftion  fubmitted  to  the  Court  is — "  Whether,  by  the 
"  Death  of  Anne  Cornish  (the  Mother)  in  the  Life-time  of 
"  the  Teftator,  the  Devife,  as  to  her  One  fourth  Part,  was  void 
"  or  lapsed:  Or  Whether  the  faid  One  fourth  Part  devifed  as 
"  above,  or  any  and  what  Part  thereof,  on  the  Teftator's  Death, 
tc  descended  to  the  Leflbr  of  the  Plaintiff,  as  Heir  at  Law  to  the 
"  Teftator. 

Mr.  Filmer  Junior,  argued  this  Cafe  for  the  Plaintiff. 

He  endeavoured  to  maintain  that  Either  the  Wloole  of  the  One 
fourth  Part  devifed  to  Anne  Cornijh  was  lap  fed  by  her  dying  in  the 
Teftator's  Life-time ;  Or,  at  leaft,  that  fome  Part  of  it  was  fo ; 
and  that  what  was  lapfed  would  confequently  defcend  to  the  Leflbr 
of  the  Plaintiff,  as  Heir  at  Law  to  the  Teftator. 

Anne  Cornish,  the  Teftator's  Niece  would  have  taken,  He 
faid,  if  She  had  furvived  the  Teftator,  an  Eftate  in  Tail  General ; 
Or,  if  not  fo,  then  She  muft  have  taken  One  third  Part  of  the  Fee 
Simple,  as  Tenant  in  Common  with  her  two  Daughters :  If  the  for- 
mer, the  Whole  is  lapfed ;  If  the  latter,  One  third  only. 

But  He  conceived  that  She  would  have  taken  an  Eftate  in  general 
Tail,  by  Purchase,  under  this  Devife. 

The  Word  "  Heirs,"  (in  the  plural  Number,)  is  a  Word  of  legal 
Limitation :  And  there  is  no  Inftance,  in  Cafe  of  a  mere  legal 
Eftate,  where  "  Heirs  of  the  Body"  have  been  conftrued  to  be 
Words  of  Purchafe.    The  Cafe  of  Bagfiaw  v.  Spencer  was  a  Trust.. 

The  Court  will  keep  to  the  legal  technical  Interpretation. 

The  Cafe  of  Goodright  v,  Pulleyn  et  al',  M.n  G.  i.  B.R.  report- 
ed in  2  Ld.  Raym.  1437.  is  material  to  this  Point. 

There  was  likewife  a  Cafe  before  the  Council,  on  18th  March 
1730,  at  which  Ld.  Raymond  and  Ld.  Ch.  J.  Lyre  were  Both  pre- 
fent.  It  was  between  Morris,  on  the  Demife  of  William  Andrews^ 
and  Ifaac  Le  Gay  and  John  Wood ;  upon  an  Appeal  from  Barbadoes. 
It  was  a  Devife  "  to  Lucretia,  for  Life ;  then  to  Heirs  of  the  Body 
"  of  Lucretia,  and  their  Heirs ;  and  if  She  died  without  fuch  Heir 
"  of  her  Body,  then  over."  This  was  holden  to  he  an  Eftate  Tail 
in  Lucretia. 

4  There 
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There  were  alfo  two  late  Cafes  in  Chancery;  viz.  Wright  v.  Pear/on, 
June  6th  1758,  Trin.  31  G.  2.  Where  Thomas  Raleigh  was  holden 
to  take  an  Eftate  Tail :  (This  Cafe  was  upon  a  Truft-Eftate.)  The 
Other  was  King  v.  Burchell,  20th  November  1759,  before  the  Lord 
Keeper  Henley.  John  Blunt  devifed  to  his  Wife,  for  her  Life  ;  then 
to  John  Harris,  for  Life ;  then  to  the  Heir  Male  of  'John  Harris, 
and  his  Heirs ;  And  for  want  of  fuch  Iflue,  then  over.  John  Har- 
ris was  holden  to  have  taken  an  Eftate  Tail ;  though  there  were 
Words  of  Limitation  over.  An  Appeal  was  brought;  but  afterwards 
deferted. 

The  Word  "  Heirs,"  in  the  Plural,  with  Words  of  Limitation 
added  to  it,  has  never  been  conftrued  to  be  a  Word  of  Purchafe : 
But  the  Word  "  Heir,"  in  the  fmgular,  has  been  conftrued  to  be 
a  Word  of  Limitation. 

An  Eftate  Tail  to  Anne  Cornijh  beft  anfwers  the  apparent  Inten- 
tion of  the  Teftator. 

But  if  "the  Heirs  of  her  Body"  are  to  be  here  conftrued  as  Words 
of  Purchafe ;  Then  Anne  Cornijh  and  her  two  Daughters  muft  take 
an  Eftate  in  Fee  Simple,  as  Tenants  in  Common  and  not  as  Joint- 
tenants  ;  Each  of  them  One  third  of  the  whole  One  fourth  Part :  And 
confequently,  as  She  was  (in  that  Conftruction  of  the  Devife)  made 
Tenant  in  Common,  in  Thirds,  with  her  two  Daughters,  but  died 
before  the  Teftator;  her  One  third  lapfed  by  her  Death,  and  de- 
fcends  to  the  Plaintiff  as  Heir  at  Law. 

Mr.  Thomas  Clarke  (of  Lincoln's  Inn)  argued  for  the  Defendant. 

He  propofed  to  confider  the  Queftion,  under  two  general  Heads ; 
•1  ft,  The  Intention  of  the  Teftator,  to  be  collected  from  the  whole 
Will ;  2dly.  The  Operation  of  Law,  to  effectuate  fuch  Intention. 

Firft — The  Mention  of  the  Teftator  plainly  was,  "  That  All  the 
>ct  Children  of  his  Niece  Anne  CorniJ?:,  both  Sons  and  Daughters 
"  fhould  take;  and  they  only:  Though  it  is  not  indeed  fo  clear, 
Whether  He  meant  that  they  fhould  take  as  Tenants  in  Common 
with  their  Mother  ;  or  after  her  Death.  He  probably  meant  it  as 
a  Defcription  of  Heirs  in  Gavel-kind  :  But  He  certainly  meant,  that 
they  fhould  take  as  Purchasers;  and  that  they  fhould  take  an 
.Eftate  in  Fee  ;  and  not  that  Anne  Cornifj  fhould  take  an  Eftate  Tail. 

This  Intention  is  plainly  to  be  collected,  He  faid,  from  feveral 
other  Claufes  in  the  Will.     The  feveral  other  Devifes  fhew,  that, 
by  "  Heirs  of  the  Body,"   the  Teftator  meant  Children:  Particu- 
larly,. 
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larly,  the  Bequeft  to  Sarah  the  Wife  of  William  Long,  and  to  the 
Hem  of  her  Body,  of  the  Sum  of  150/.  to  be  divided  between 
them  equally ;  which  can  be  taken  in  no  other  Senfe.  And  in  the 
Devife  to  William  Abbot  and  the  Heirs  of  his  Body,  He  explains 
his  Meaning,  by  adding  "  and  for  Want  of  fuch  IJfue." 

Secondly — The  Operation  of  Law  will  effeBuate  the  Intention  of 
the  Teftator,  where  it  is  plain  and  tnanifejl.  And  here  is  a  plain 
manifeft  Intention  of  the  Teftator,  "  That  his  Devifees  mould  take 
"  by  Purchafe,  and  not  by  Defcent." 

And  "  Heir*  of  the  Body,"  (in  the  plural)  may  be  Words  of 
Purchase,  where  the  Intention  of  the  Teftator  is  clear  and  evident. 
There  is  no  fuch  Diftin&ion  as  that  which  Mr.  Filmer  has  laid  down, 
"  That  where  the  Words  of  Limitation  are  grafted  upon  the  Word 
"  Hez'r  in  the  fmgular  Number,  that  Word  fhall  be  conftrued  a 
<c  Word  of  Purchafe j  But  where  the  Words  of  Limitation  are  graft- 
's .fid  upon  the  Word  Heirs  in  the  plural,  that  plural  Word  Heirs 
"  fhall  always  be  conftrued  a  Word  of  Limitation." 

*Muh.\-j^,      In  the  Cafe  of  *  Bag f  aw  v.  Spencer,   "  Heir*  of  the  Body," 

cw  2*  '*    were  conftrued  t0  De  Words  of  Purchafe.     And  in  that  Cafe,  Lord 

t  v.  poft       Hardwicke  mentioned  a  Cafe  of  -j~  Life  v.  Gray  ;  where  the  Word 

was  plural,  and  the  fame  Determination  was  made  :  And  that  Cafe 

of  Life  v.Gray,  was  upon  a  Deed,  and  at  Common  Law. 

%  Fitz-Giblon  Law  v,  Dams  et  al',  %  M.  3  G.  1.  B.  R.  was  a  Devife  "  to  Ben- 
Ld.  'Raym. '  *'  jamin  Jevon  and  the  Heir,?  of  his  Body  lawfully  to  be  begotten  " 
ajdi.  And  Words  of  Limitation  were  fuperadded :  Yet  it  was  holden  to 

be  an  Eftate  for  Life ;  not  in  Tail. 

■ 

All  the  Parts  of  a  Devife  ought  to  be  taken  into  the  Conftruc- 
tion  :  And  the  Intention  of  this  Teftator  was,  "  That  all  the  Devi- 
"  fees  fliould  here  take  by  Purchafe."     And  the  Words  are  fuffi- 
cienr.  and  apt  enough  for  that  Purpofe.     In  Proof  of  his  A'l  ^ition, 
He  cited  1  Co.  95.  Shelley's  Cafe,  cited  in  1  Ld.  Rc.ym.  205.  by  Ld. 
Ch.  J.  Treby,  and  confirmed  by  Him.     1  Ld.  Raym.  203.  1       ling- 
ton  v.  Kime  :  And  Clerk  v.  Day,  or  Cheeke  v.  Day,  there  cho.i,  in 
]|  See  it  alfo,  Pa.  205.  ||      i  Inft.  26.  b.    Devife  "  to  Roberge,  and  to  the  Heir* 
fa  fWi^ftr. «  Q£  y0/M  Mandevile  her  late  Hufband,  on  her  Body  begotten," 
ebr, '  pT^qx.  was  adjudged  only  an  Eftate  for  Life  in  Roberge;  And  that  the 
Note  on  Let- Eftate  Tail  vefted  in  her  Son ;  "  Heirs  of  the  Body  of  his  Father," 
<er  G.  pi.  7.  being  a  g00d  ]\jame  cf  Purchafe. 

If  it  be  objected  "  That  this  Intention  could  not  operate  to  the 
"  Daughters  of  Anne  Cornifo  as  Heirs  of  the  Body  of  An;:<?  Cornijh 
xi  who  was  then  living,  (For  that  Nemo  eft  Haeres  viventis-,")  The 

Cafe 
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Cafe  of  Burcbett  v.  Durdant,  2  Ventr.  an.  (which  was  Six  Times 
determined,  under  different  Names,)  is  a  full  Anfwer  to  that  Ob- 
jection ;  and  mews  that  Perfons  may  take  an  immediate  and  veiled 
Eftate,  under  the  Denomination  of  "  Heirs  of  the  Body  of  a  Perfon 
"  living." 

Upon  the  Whole,  The  Court  will  depart  from  the  ftricT:  Rules 
of  Words  of  rigid  legal  Limitation,  where  the  Intention  of  the  Te- 
ftator  is  manifeft :  And  it  is  here  fufficiently  plain  and  clear,  to  in- 
duce the  Court  to  do  fo  in  the  prefent  Cafe* 

N.B.  This  Argument  was  begun  upon  the  2 1  ft  of  November; 
from  which  Day,  it  was  Adjourned  to  the  prefent  25th.  And 
now — 

Mr.  Filmer  replied — -He  denied,  that  the  Teftator's  Intention  was 
dear  plain  and  manifeft;  either  upon  the  particular  Claufe  in  queftion, 
or  upon  the  whole  Will  taken  together.  The  Intention  fuppofed  by 
Mr.  Clarke  is  oppofite  to  the  Teftator's  plain  pofitive  Words.  The 
plain  Words  muft  be  adhered  to;  And  the  impertinent  or  incon- 
fiftent  Words,  rejected.     Shelley's  Cafe,   1  Co.  89. 

But  //'the  Intention  was  clear  and  plain,  yet  there  is  a  Difference 
between  legal  Eftates,  and  Trusts  :  In  Bagfiaw  v.  Spencer,  Ld. 
Hardwicke  made  this  Dijlinclion ;  which  He  founded  on  the  Cafe 
of  Coulfon  v.  Coulfon.  And  even  in  Chancery,  there  is  a  Diftindlion 
(upon  this  Point)  between  what  they  call  a  Truft  executed,  and  a 
Truft  executory. 

As  to  the  Word  "  Heirs"  (in  the  Plural,)  being  defcriptive  of  the 
Ferfon,  although  Nemo  eft  Hares  Viventis — He  obferved  that  Mr. 
Juftice  Forte/cue,  in  the  Cafe  of  Goodright  v.  Pullyn  et  al\  thought 
that  the  Word  "bis"  [Heirs]  would,  in  grammatical  Conftru&ion, 
properly  refer  to  *  Nicholas.  *  See  t  U. 

Raytn.  1440. 

-In  all  Mr.  Clarke's  Cafes,  except  Law  v.  Davis,  there  was  a  Li- 
mitation for  Life  :  And  that  Cafe  ftands  upon  it's  own  Circumftan- 
•  ces.     The  Words  "  Heirs  of  the  Body"  were  there  explained  by  the 
following  Words,  "  that  is  to  fay,  to  his  ift,   2d,    3d,  and  every 
4 '  other  Son  and  Sons  fucceffively  &c." 

So,  in  Lijle  v.  Gray,  "  Heirs  Male"  had  a  plain  Reference  to 
the  Four  Sons. 

The  Quotation  from  Shelley's  Cafe,  1  Co.  95.  b.  is  only  a  Cafe 
put  by  Anderjon,  arguendo :  The  Refolution  is  contrary. 

As  to  Luddington  v.  Kime — It  only  proves  That  "  Ijfue"  may  be 
a  Word  of  Purchafe :  But  it  does  not  prove,  That  "  Heirs  of  the 
"'  Body,"  maybe-fo. 
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Upon  the  Whole,  Anne  Cornijl)  muft  have  taken  an  Eftate  fail} 
not  an  Eftate  for  her  Life  only  :  But,  at  leaf,  She  was  to  have  taken 
One  third  of  the  Fee  Simple,  as  Tenant  in  Common  with  her  two 
Daughters  ;  For  a  Devife  "  to  A.  et  liberis  fuis,  and  to  their  Heirs," 
is  a  Joint-Fee  to  All.  So  is  Co.  Litt.  g.  a.  exprefs :  Which  is  al- 
lowed and  affirmed  in  the  Cafe  of  Oates,  on  the  Demife  of  Elizabeth 
Hatter  ley,  v.  Jack/on,  2  Strange  1 172. 

Lord  Mansfield — The  Words  are—"  to  my  Niece  A.  C.  and 
"  to  the  Heirs  of  her  Body  lawfully  begotten  or  to  be  begotten, 
"  as  well  Females  as  Males,  and  to  their  Heirs  and  Afjigns  for  ever  ; 
"  to  be  divided  equally,  Share  and  Share  alike,  as  Tenants  in  Com- 
"  mon,  and  not  as  Joint-tenants." 

The  Queftion  is,  "  Whether  it  be  contrary  to  the  Rules  of  Law, 
to  underftand,  in  this  Cafe,  "  Heirs  of  the  Body  of  A.  C."  as  a  De- 
"  fcription  of  Children  :  For  that  fuch  was  the  Intention  of 
"  the  Tejlator,  there  can  be  little  Doubt. 

It  is  to  be  lamented,  that  Queftions  of  this  kind  have  occafioned 
fo  much  Litigation  and  Expence.  The  beft  way  to  fettle  them,  is, 
to  reduce  the  Matter,  if  poffible,  to  fome  certain  Rules. 

It  is  clear,  that  where  an  Eftate  is  given  to  the  Anceftor  "  and 
"  his  Heirs"  (either  general  or  fpecial,)  the  Term  denotes  tht  Quan- 
tity of  the  Eftate  which  the  Anceftor  takes  j  viz.  either  Fee  Simple, 
or  Fee  Tail. 

It  is  clear  too,  that  a  Perfon  to  take  as  a  Purchafer,  may  be  de- 
fcribed  from  every  Courfe  of  Defcent ;  as  Heir  at  Law,  Heir  in 
Borough-Englifh,  Heir  or  Heir-Male  of  the  Body. 

By  an  ancient  Maxim  of  Law,  although  the  Eftate  be  limited  to 
the  Anceftor,  exprejsh  "  for  Life,  and  after  his  Death  to  his 
"  Heirs,  (general  or  fpecial,)  the  Heir  fhall  take  by  Defcent,  and 
the  Fee  fhall  veft  in  the  Anceflor. 

This  Maxim  was  originally  introduced  in  favour  of  the  Lord,  to 
prevent  his  being  deprived  of  the  Fruits  of  the  Tenure  j  and  like- 
wife  for  the  Sake  of  Specialty-Creditors. 

The  Anceftor,  had  the  Limitation  been  cenftrued  a  contingent 
Remainder,  might  have  deftrcyed  it  for  his  own  Benefit.  If  he  did 
not  deftroy  it,  the  Lord  would  have  loft  the  Fruits  of  his  Tenure  ; 
and  the  Specialty-Creditors,  their  Debts.  Therefore  the  Law  faid, 
"  Be  the  Intention  as  it  may,  where  an  Eftate  is  given  to  the  An- 
<c  ceftor  and  his  Heirs,  The  Fee  fhall  veft  in  Him." 

3  The 
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The  Reafon  of  this  Maxim  has  long  ceafed ;  becaufe  Tenures  are 
now  aboliihed,  and  Contingent  Remainders  may  be  preferved  from 
being  defeated  before  they  come  in  Ejje :  Yet,  having  become  a 
Rule  of  Property,  it  is  adhered  to  in  all  Cafes  literally  within  ir, 
although  the  Reafon  has  ceafed.  But  where  there  are  Circumfhnces 
which  take  the  Cafe  out  of  the  Letter  of  this  Rule,  it  is  departed 
from,  in  favour  of  Intention ;  becaufe  the  Reafon  of  the  Rule  has 
ceafed. 

In  the  Cafe  of  King  v.  Melling,  (i  Vent.  231.)  a  Cafe  was  cited 
by  Ld.  Ch.  J.  Hale,  where  a  Man  devifed  "  to  his  Eldeft  Son  for 
<c  Life,   et  ?ion  aliter ;   and  after  his  Deceafe,  to  the  Sons  of  his 
«c  Body:"  It  was  holden  to  be  but  an  Eftate  for  Life,  by  reafon  of 
the  Words  *  "  et  non  aliter."    Yet  the  "  non  aliter"  was  im-  *  See^ this. 
"  plied,  if  it  had  not  been  expreffed  :  But  it  fhewed  the  clear  Inten-  jjjy^jj dif' 
tion  of  the  Tefhtor ;  and  the  Conftruction  was  made  fo  as  to  effec-  large,  in  the 
tuate  that  Intention.  Cafe  of /&>£/*- 

fon  V.  Robin- 
fin,    P.  1756, 

And  in  a  later  Cafe  of  Backhoufe  v.  Wells,  M.  and  H.  12  Ann.  29G.2.  B.R. 
Where  the  Devife  was  "  to  J.  B.  for  his  Life  only,  without  Im-  anU  ?a-  38- 
«'  peachment  of  Wafte  ;  and  from  and  after  his  Death,  then  to  the 
"  Iffue  Male  of  his  Body  lawfully  to  be  begotten  ;  with  Remainder 
««  to  the  Heirs  Males  of  the  Body  of  that  Iffue;"  The  whole  Court 
were  of  Opinion,  That  the  Devifee,  was,  by  that  Devife,  made  Te- 
nant for  Life,  with  Remainder  to  the  Iffue  in  Tail.     They  -f  held,  +  v-  Lucas's 
that  the  Words  "  for  Life  only,"  clearly  and  expreffly  fhewed  the  J*  l8/j°. 
Intention  of  the  Tefhtor;  and  thereby  took  the  Cafe  out  of  the  Ge-  «*',  Jty.139. 
neral  Rule,  and  turned  the  Words  commonly  ufed  as  Words  of  Li-  a?d  Ahr-  "■ 
nutation,  into  Words  of  Purchafe.  ill'.'pl.ij'/ 

Indeed  fuch  a  Conftrudion  as  this,  cannot  be  made,  but  in  Cafes 
where  it  is  agreeable  to  the  clear  Intention  of  the  Tefhtor,  that  this 
fhould  be  the  Conftruclion.  For  though  the  Devife  be  "  for  Life 
"  only"  yet  if  the  Intention  of  the  Teihtor  fhould  appear,  upon 
the  whole  Will  taken  together,  to  be  manifeftiy  otherisife j  It  fhall, 
in  fuch  Cafe,  be  conftrued  an  Efhte  Tail :  As  in  the  Cafe  of  II  Ro-  II  P-«"«.  P"- 
binfon  v.  Robinfon,  M.  1756,  30  G.  2.  B.  R.  i*-frfifl 

In  the  Cafe  of  t  Life  v.  Gray,  (which  was  upon  a  Deed)  the  t  v-  Sir  Th>- 
Words  "  Heirs  Male  of  the  Body",  were,  by  the  nectffary  Coiijhuc-  f^,"J',. 
tion  arifing  from  the  Context,  turned  into  Words  of  f  Purchafe.        Pollcxf  582. 

Roym.  278, 

In  the  Cafe  of  Alhood  v.  Withers,  *  Where  One  Ifaac  Alkood  had  3°2'  3 
by  Deed  conveyed  his  Freehold  Land  to  Trufkes  and  their  Heirs,  cerv   on  .,1, 
and  his  Leafehold  to  Truftees  and  their  Executors,    Upon   Truft  7«0>  1735. 
that  they  fhould  apply  the  Rents  and  the  Benefit  of  Redemption, 

to 
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to  the  Plaintiff  Hannah  Withers  for  Life  ;  and  after  her  Death,  to 
the  Heirs  of  the  Body  of  the  faid  Hannah  Withers  and  of  Jfaac  Allgood 
(fince  deceafed)  and  of  Hannah  Glafs  and  Mary  Allgood,  their  Heirs 
Executors  and  Affigns,  during  the  Continuance  of  the  Eftate  in  the 
Premiffes ;  The  Queftion  was  Whether  Hannah  Withers  took  for 
Life,  or  in  Tail :  And  Ld.  Talbot  held  "  That  She  took  an  Eftate 
"  for  Life ;  and  that  the  Heirs  took  as  Purchafers." 

In  the  Cafe  of  Bagfiaw  and  Spencer,  All  the  Cafes  upon  this  Sub- 
iedt  were  ranfacked  and  thoroughly  confidered  :  And  Lord  Hard- 
'ivicke  held  "  that  Heirs  of  the  Body,  (after  an  Eftate  for  Life  to  the 
"  Father,)  fhould  be  conftrued  Words  of  Purchafe." 

To  take  off  the  Authority  of  Decifions  in  Chancery,  It  was  con- 
tended at  the  Bar,  "  That  as  to  this  Point,  there  was  a  Dijlinclion 
"  between  a  Trust  and  a  Legal  Eftate ;  and  that  even  in  Chan- 
"  eery,  there  was  a  Diftinftion  upon  this  Point,  between  what  they 
<c  call  a  Truft  executed,  and  a  Truft  executory." 

It  is  true,  Thefe  Diftindtions  are  to  be  met  with,  and  have  often 
been  mentioned :  But  there  don't  feem  to  be  much  Solidity  in  Ei- 
ther. 

All  Trufts  are  executory :  They  are  to  be  executed  by  a  Convey- 
ance ;  And  the  Parties  have  a  Right  to  apply  to  a  Court  of  Equity, 
for  fuch  Conveyance. 

In  Bagfiaw  and  Spencer,  the  Truft  was  executed,  in  the  Senfe 
of  the  Distinction,  and  as  contrafted  with  a  Truft  executory. 

There  feems  to  be  as  little  Ground,  in  refpedt  of  this  Point,  for 
;the  other  Diftinftion  between  a  Truji  and  a  legal  Eftate. 

A  Court  of  Equity  is  as  much  bound  by  pofitive  Rules  and  general 
Maxims  concerning  Property  (though  the  Reafon  of  them  may  now 
have  ceafed,)  as  a  Court  of  Law  is. 

Whatever  is  fufficient,  upon  a  Devife,  to  make  an  Exception  out 
of  the  Rule,  holds  in  the  Cafe  of  a  legal  Eftate,  as  well  as  in  the 
Cafe  of  a  Truft.  If  the  Intention  of  the  Teftator  be  contrary  to  the 
Rules  of  Law,  it  can  no  more  take  Place  in  a  Court  of  Equity,  than 
in  a  Court  of  Law :  If  the  Intention  be  illegal,  it  is  equally  void  in 
both.  A  Court  of  Equity  can't  fupport  an  Intention  in  the  Teftator, 
to  create  a  Perpetuity,  or  to  limit  a  Fee  upon  a  Fee,  or  to  make  a 
Chattel  defcend  to  Heirs,  or  Land  to  Executors.  On  the  other 
fcand,  If  the  Intention  be  not  contrary  to  Law,  a  Court  of  Common 
Law  is  as  much  bound  to  conftrue  and  effedtuate  the  Will  according 
.4  to 
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to  that  Intention  of  the  Teftator,  as  a  Court   of  Equitv  can  be. 

Upon  the  very  Point   now  in  queftion,  the   Determinations  have 

been  agreeable  to  this  Reafoning.     Therefore  where  the  Truft  of  a 

Real  Eftate  was  devifed  "  to  A.  for  Life,  and  after  his  Death  to 

"  the  Heirs  of  his  Body,"  Lord  Hardwicke  decreed  a  Conveyance 

to  A.  in  Tail ;  although  the  Eftate  devifed  to  A.  expreffly  "  for 

"  Life,  left  no  Room  to  doubt  of  the  Teftator's  Intention  :  But  the  *  Garth  a- 

Rule  of  Law  fold,  **■  The  Heir  of  the  Body  fhould  take  by  Defcent,  Eain(t  BaU- 

«.  and  not  by  Purchafe  ;"  and  he  thought,  the  Rule  bound  a  Tru/l,  ^."Sj*" 

as  well  as  a  legal  Eftate.  *  July  1755. 

Where  there  are  Circum fiances  which  take  a  Cafe  out  o/'the  Rule, 
the  Exception  holds  upon  a  legal  Eftate,  as  much  as  upon  a  Tritji. 

The  Cafe  of  Lijle  v.  Gray  was  a  legal  Eftate,  upon  a  Deed :  And 
the  Judgment  was  affirmed,  (though,  by  Miftake,  it  is  faid  in  Sir 
Thomas  Jones,  to  have  been  reverjed.) 

Sir  Jofeph  j'ekyli's  Decree  in  Papillon  and  Voyce,  was  upon  a  legal 
Eftate  :  And  Lord  King,  after  confidering,  did  not  differ  from  Him; 
but  reverfed  the  Decree,  expreffly  upon  a  ?iew  Point,  upon  the  Dif- 
covery  of  Articles  in  1697. 

Some  of  the  other  Cafes  I  have  mentioned,  were  likewife  upon 
legal  Eftates.  ' 

It*  is  true,  Ld.  Hardwicke,  in  Bag  flaw  and  Spencer,  laid  Hold  of 
this  Diftin&ion,  to  avoid  expreffly  over-ruling  the  Certificate  in 
Coulfon  and  Coulfon :  But  He  certainly  did  not  agree  in  Opinion  with 
that  Certificate.  In  fpeaking  of  it,  when  he  delivered  his  Judg- 
ment in  Bagfiaw  and  Spencer,  He  expreffed  Himfelf  thus —  "  If 
"  that  Cafe  be  Law ;"  And  One  of  the  laft  Things  he  did  in  the 
Court  of  Chancery  was,  to  fend  a  like  Cafe  to  this  Court  for  their 
Opinion  ;  And  He  told  Me,  "  He  did  it,  to  have  Coulfon  and  Coul- 
*|  Jon  reconfidered." 

It  appears  therefore  from  All  that  I  have  been  faying,  That 
there  is  no  fuch  fixed  invariable  Rule  as  has  been  fuppofed,  "  That 
"  Words  of  Limitation  fhall  never  in  any  Cafe  be  conftrued  as 
"  Words  of  Purchafe." 

And  the  prefent  Cafe  is  the  ftrongeft  that  I  can  form  any  Imagi- 
nation of,  to  juftify  a  Conftruftion,  '*  that  the  Heirs  of  the  Body 
"  of  Anne  Corniflj  fhall  here  take  as  Purchasers."  The  Devife 
can  not  take  Effect  at  all,  but  muft  be  abfolutely  void,  unlets  the 
Heirs  of  her  Body  take  as  Purchafers. 

Part  IV.  Vol.11.  6  A  It 
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It  muft  be  obferved,  that  the  Lands  devifed  by  this  Will  are  Ga- 
vel-kind.  The  Teftator  had  Nephews  and  Nieces,  and  great  .Ne- 
phews and  great  Nieces :  And  He  provides  for  them,  by  4  diftincT: 
Claufes  in  his  Will,  according  to  the  4  diftinct  Stocks. 

It  is  agreed,  that  where  Words  of  Limitation  are  grafted  upon 

the  Word  "  Heir"  in  the  Jingular  Number,  fuch  Heir  Jhall  take  by 
*s  Co.  66.     Purchase.     This  is  fettled  *  in  Archer'?,  Cafe,  and  was  admitted 

in  the  Cafe  of  Dubber,  on  the  Demife  of  Trollope,  v.  Trollope,  P.  8  G. 

2.  B.  R.  (though  that  Cafe  was  diftinguifhed  from  Archer's  Cafe, 
f  v.  Rohinfin  by  having  -f-  no  Words  of  Limitation  fuperadded  to  the  Words  "  firft 
onGa-vel kind,"  Heir  Male.")  The  Distinction  is,  That  where  it  appears 
jh£me*?ofto  be  tIie  Intentim  of  the  Teftator,  that  there  mould  be  a  SucceJJion 
GytAnEqut-inTail,  it  would  totally  defeat  that  Intention,  if  Ail  were  to  veft 
ty,  Vol.  z.  pa.  jn  the  frfl  Son :  But  where  it  does  not  appear  that  the  Teftator  in- 
2'7-/,-3I-  tencjeci   a  Succeffion  in  Tail,  there   indeed  the  Ufing   the  Word 

"  Heir"  in  the  fingular  Number,  may  be  a  Circumftance  of  great 
'Weight. 

Now  the  Term  "Heirs"  (in  the  plural,)  in  the  Cafe  of  Gavel- 
kind Lands,  a?ifwers  to  the  Term  "  Heir"  (in  the  fingular)  in  the 
common  Cafe  of  Lands  which  are  not  Gavel-kind :  For  the  Word 
"  .Heir"  (in  the  fingular)  would  not  ferve  for  Gavel-kind  Lands  j 
It  mufl  be  "  Heirs"  (in  the  plural.) 

Therefore  All  the  Arguments  and  Reafonings  that  are  applicable 
to  the  Word  "  Heir"  (in  the  fingular,)  in  the  common  Cafe  of  Lands 
not  being  Gavel-kind,  hold  with  equal  Strength  and  Propriety, 
when  applied  to  the  plural  Termination  "  Heirs"  when  the  Lands 
are  Gavel-kind. 

And  it  is  manifeft  that  the  Teftator  does  not  here  mean,  that  this 
One  Fourth  (hould  go  in  a  Courfe  of  Defcent  in  Gavel-kind  ;  For  He 
gives  it  to  the  Heirs  of  her  Body,  as  well  Females,  as  Males ;  and 
mentions  Females,  not  only  expreffly  and  particularly,  but  even  prior 
to  Males.  Therefore  they  can  not  take  otherwife  than  as  Purcha- 
sers. It  would  be  a  void  Devife,  if  the  Words  were  to  be  conftrued 
as  Words  of  Limitation :  For  He  breaks  the  Gavel-kind  Defcent, 
by  giving  it  to  Females  as  well  as  Males.  It  can  not  defend  to  Fe- 
males as  well  as  Males,  by  the  Rules  of  Gavel-kind  :  And  yet  He 
feems  to  lay  the  chief  Strefs  upon  the  Word  "  Females."  He  adds 
like  wife,  "  and  to  their  Heirs  and  Affigns  for  ever,  to  be  divided 
"  equally  Share  and  Share  alike:"  Nay,  He  goes  further — "  as  Tenants 
"  in  Common  and  not  as  Joint-tenants."  But  this  could  not  be,  if 
they  were  to  take  in  the  Courfe  -of  Gavel-kind  Defcent :  For  in  fuch 
Cafe,  they  muft  take  as  Co-parceners. 

2  The 
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The  Teftator's  Difpofttion  of  One  of  the  Proportions  of  his  Eftate 
/hews  his  Intent  as  to  the  reft :  I  mean  the  Devife  of  the  One  Fourth 
to  the  Widow  of  his  deceafed  Nephew  Edward  Read,  and  to  the 
Heirs  of  her  Body  &c ;  which  can  receive  no  other  Conftru&ion, 
but  that  thofe  Heirs  of  the  Body  muft  take  as  Purchasers.  For 
though  this  Nephew  was  dead,  yet  He  ufes  the  very  fame  Words 
in  this  Devife  as  in  the  reft :  But  He  could  not  mean  that  his  Ne- 
phew's Widow  fhould  take  an  Eftate  Tail  in  that  whole  One  Fourth, 
or  a  joint  Fee  with  her  Children  in  any  Part  of  it.  Therefore  the 
neceffary  Conftrudtion  of  that  Devife  is  a  ftrong  Argument  of  his  In- 
tention and  Meaning  is  to  the  reft. 

As  to  Anne  CorniflSs  taking  a  Yes.  jointly  with  her  two  Daughters, 
in  Thirds,  as  Tenants  in  Common  ;  There  can  be  no  Ground  for 
fitch  a  Conftruction.  For  it  is  clearly  the  Teftator's  Intention,  that 
the  Heirs  otAnne  Corni/lfs  Body  fhould  not  take  till  after  her  Death: 
And  as  the  Devife  to  Her  has  no  Words  of  Limitation  added  to  it, 
It  is  of  Courfe  a  Devife  to  Her  for  her  Life ;  and  what  She  would 
have  taken,  if  She  had  furvived  the  Teftator  would  have  been  an 
Eftate  for  Life. 

Upon  the  Whole,  As  no  Man  can  doubt  of  this  Teftator's  Inten- 
tion ;  And  as  this  is  the  only  M'//j&/o/'effectuating  it ;  And 
as  there  is  no  Rule  of  Law  that  prevents  Heirs  taking  as  Purchafers, 
where  the  Intention  of  the  Teftator  requires  that  they  fhould  do  fo  ; 
I  am  of  Opinion  that  Judgment  ought  to  be  given  for  the  Defen- 
dant. 

Mr.  Juft.  Denison  concurred  with  His  Lordfhip  in  Opinion, 
"  That  Courts  of  Law  (as  well  as  Courts  of  Equity)  will  always 
<;  conftrue  Wills  agreeably  to  the  Intention  of  the  Teftator,  if  fuch 
"  Intention  be  not  contrary  to  and  inconftftent  with  the  Rules  of  Law:" 
And  He  fhewed  that  the  Intention  of  the  Teftator,  in  the  prefent 
Cafe,  muft  have  been,  "  that  the  Heirs  of  the  Body  of  his  Niece 
"  Anne  Cornijh  mould  take  as  Pur  chafers'"  making  the  like  Obfer- 
vations  as  his  Lordfhip  had  done,  upon  the  Lands  being  Gavel-kind, 
and  their  being  deviled  to  the  Heirs  Female  as  well  as  Male. 

And  He  held,  that  it  is  not  difagreeable  to  or  inconftftent  with  the 
Rules  of  Law,  That  "  Heirs  of  the  Body"  fhould,  in  feme  Cafes,  be 
conftrued  as  De/ignatio  Pcrfonce  :  (a  Pofition,  not  to  be  difputed,  at 
this  Time,  after  fo  many  concurring  Refolutions.)  And  this  Cafe 
now  before  the  Court  is  One  of  the  Cafes  where  they  muft  be  fo  con- 
ftrued. Therefore  the  Heirs  of  the  Body  of  A.  C.  muft  here  take 
by  Purchase  ;  They  can  take  no  other  way. 

And 
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And  there  is  no  Foundation  for  fuppofing  that  Anne  Cornif,  if 
She  had  iurvived  her  Uncle,  could  have  taken  any  Eftate  jointly 
'with  her  Daughters,  as  Tenants  in  Common. 

(Mr.  Juft.  Foster  was  abfent.) 

Mr.  Juft.  Wilmot  premifed,  That  the  Court  were  obliged  to 
the  Gentlemen  who  had  argued  this  Cafe  at  the  Bar,  for  declining 
to  go  into  that  long  String  of  Cafes  ufually  cited  upon  this  Subject. 
For  the  Principle  that  muft  govern  all  Cafes  of  this  kind,  is  the 
Intention  of  the  Teftator,  provided  it  be  not  inconfiftent  with 
the  Rules  of  Law.  And  all  Cafes  which  depend  upon  the  Intention 
of  the  Teftator  (which  is  the  Pole-Star  for  the  Direction  of  Devifes) 
are  beft  determined  upon  comparing  all  the  Parts  of  the  Devife  it- 
felf,  without  looking  into  a  Multitude  of  other  Cafes :  For  Each 
ftands  pretty  much  upon  its  own  Circumftances ;  And  One  is  no 
Rule  for  Another,  or  very  feldom  at  leaft. 

Here,  the  Teftator  intended,  beyond  all  Doubt,  That  the  Chil- 
dren of  his  Nephews  and  Nieces  fhould  take  the  Inheritance  in  Fee 
Simple,  both  Males  and  Females,  per  Capita,  as  Tenants  in  Com- 
mon.    And  this  is  a  legal  Intention. 

1 

But  this  Intention  can  not  take  Eff'ecl  by  giving  an  Eftate  in 
'Tail  or  in  Fee  to  the  jirfl  Taker  :  For  the  Intention  of  the  Teftator 
muft  be  Jitbfer'vient  to  the  Law ;  and  not  the  Law  to  the  Intention 
of  the  Teftator.  Now  a  Teftator,  be  his  Intention  what  it  will, 
can  not  make  an  Eftate  defcend  to  Males  and  Females  All  together ; 
nor  Gavel-kind  Lands  to  defcend  to  them  as  Tenants  in  Common. 
The  Teftator's  Intention  can  not,  therefore,  take  Place,  by  giving 
Anne  Cornijh  an  Eftate  Tail. 

Well  then  !  What  is  to  be  done  ?  Why  (as  my  Lord  Coke  fays) 
You  are  to  mould  the  barbarous  Words  and  Expreflions  of  the  Tef- 
tator, fo  as  to  effectuate  his  Intention  ;  if  you  can  do  fo,  without 
going  contrary  to  the  Rules  of  Law :  But  you  cannot  do  this,  con- 
trary to  the  Rules  of  Law. 

The  Queftion  therefore,  in  the  prefent  Cafe,  comes  to  this; 
"  Whether  it  be  abfolutely  necefary,  that  the  Words  Heirs,  or  Heirs 
"  Male,  or  Heirs  of  the  Body,  muft  be,  in  all  Cafes,  and  under  all 
11  Circumftances,  Words  of  Limitation." 

Now  it  is  certain,  that  in  fome  Cafes  and  under  feme  Circum- 
ftances, they  may  be  conftrued  Words  of  Purchafe  ;  either  upon  a 
•  v.  ante,  pa.  Will,  or  upon  a  Deed.     The  Cafe  of  *  Life  v.  Gray  was  upon  a 
x:  07.  x  Deed. 
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Deed.  And  there  is  a  Cafe  in  Palm.  359.  Waker  v.  Snowe,  which 
was  likewife  upon  a  Deed :  "  Edward  Egcrton  conveyed  Lands  by 
"  Fine,  to  the  Ufe  of  Himfelf  for  Life,  Remainder  to  his  firft  Son 
"  and  the  Heirs  Male  of  his  Body  begotten  &c ;  and  fo  to  his  Six 
"  Sons ;  Remainder  to  the  right  Heir  Male  of  the  faid  Edward 
"  Egerton  to  be  begotten  after  the  faid  fixth  Son,  and  of  his  Heirs 
"  Male.  This  was  holden  to  be  only  a  contingent  Eftate,  and 
"  not  an  Ejlate  Tail  in  Edward  Egerton  ;  becaufe  it  was  limited  to 
"  particular  Perfons."  They  are  not  to  be  conftrued  as  Words  of 
Limitation,  either  upon  a  Witt  or  upon  a  Deed,  when  the  manifejt 
Intention  of  the  Teftator  or  of  the  Parties  is  declared  to  be,  or 
clearly  appears  to  be,  "  that  they  fhall  not  be  fo  conftrued." 

Now  it  is  plain,  in  the  prefent  Cafe,  that  the  Teftator  did  not 
mean  to  ufe  Words  "  Heirs  of  the  Body,"  as  Words  of  Limitation  : 
It  is  as  clear  as  if  He  had  expreffly  faid,  "  I  do  not  intend  thefe 
"  Words  in  that  Senfe." 


And  as  to  Anne  ComiJJ/s  taking  an  equal  Share  in  Fee  Simple,  in 
Common  with  her  Daughters — That  Construction  can  never  hold  : 
For  it  is  moft  certain,  that  the  Teftator  did  not  intend  the  Divifion 
into  equal  Shares  to  be  made  till  after  Anne  Cor?2iJJ/s  Death. 


This  fame  ConftrucYion  is  further  confirmed  by  the  Claufe  which 
devifes  One  Fourth  to  his  Niece  in  Law  Grace  Read,  the  Widow  of 
his  deceafed  Nephew,  and  to  the  Heirs  of  her  Body,  in  the  fame 
Form  of  Expreffion.  For  it  can  never  be  imagined,  that  it  was 
his  Intention  to  give  Her,  (who  was  only  the  Widow  of  his  Ne- 
phew,) an  equal  Share  of  the  Fee  Simple  and  Inheritance,  with  his 
natural  Relations. 

Per  Cur.  unanimoufly, 

Judgment  for  the  Defendant. 


Haward  verf.  Bankes  Efq. 

MR.   Serj.  Hewitt,    fupported  by  Mr.  Afpinall,    Mr.  Campbell, 
and  Mr.  Winn,  moved  in  Arrejl  cf  Judgment,  after  a  Verdict 
for  the  Plaintiff. 


WeJtiefday 
26th  Kcvar.' 
ber  1760. 


This  was  an  Action  upon  the  Cafe,  (or  at  leaft,  it"  was  fo  laid,) 
for  Damage  done  to  the  Plaintiff's  Colliery,  by  what  the  Defendant 
had  done  in  his  own  Colliery  and  within  his  own  Soil :  Which  Col- 
liery belonging  to  the  Defendant  lay  near  to  that  of  the  Plaintiff, 
and  communicated  with  it,  though  not  immediately  but  mediately, 
there  being  fome  other  Collieries  lying  between  them. 
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The  Declaration  confifted  of  three  Counts,  all  laid  as  in  Trefpafs 
upon  the  Cafe.  A  Verdict  paiTed  for  the  Plaintiff:  And  the  Judg- 
ment was  taken  as  an  entire  Judgment  on  all  the  three  Counts. 

The  Objection  now  made  by  the  Defendant's  Counfel,  in  Arreft 
of  Judgment,  was,  That  two  of  thefe  3  Counts  are  really  and  ejfen- 
tially  in  Trespass,  (though  they  are  laid  as  in  Cafe;)  And  that 
trefpafs  and  Trefpafs  on  the  Cafe  can  not  be  joined  in  the  fame  Ac- 
tion. Hardrefs  60,  Pre/Ion  v.  Mercer.  2  Ld.  Rayra.  1399.  Rey- 
nolds v.  Clarke.  I  Ld.  Raym.  272.  Courtney  v.  Collett.  Cartheiv  436. 
S.  C.  Courtney  v.  Connett.  Regifler  of  Writs  (two  Places)  De  fof- 
fato  terra  et  Jimo  impleto ;  per  quod  &c. 

*  v.  ante  pa.  The  Distinction  between  *  Trefpafs  and  Cafe,  they  faid,  was 
1087,  1088.  TJiis:  Immediate  Damage  to  the  Plaintiff's  Property,  is  a  Ground 
for  Trefpafs;  Consequential  Damage  to  it,  is  a  Ground  for 
Cafe.  Now  two  of  thefe  3  Counts  are  immediate  ABs,  ("  that  the 
"  Defendant  caused  great  Quantities  of  Water  to  be  conveyed, 
"  through  divers  other  Collieries,  into  the  Plaintiff's  Colliery ; 
"  whereby  &c-,")  and  they  are  therefore,  properly,  in  Trefpafs 
vi  et  armis :  But  the  3d  Count  lays  the  Damage  to  be  confequential ; 
and  is  therefore  rightly  laid  in  Cafe.  So  that  it  appears  upon  the 
Face  of  the  Declaration,  "  That  Trefpafs  and  Cafe  are  here  joined 
*'  together." 

The  Plaintiff's  Counfel  agreed  the  Law  ;  but  denied  the  Faff  : 
For  they  infilled,  "  That  All  the  three  Counts  were  ilrictly  and  pro- 
"  perly  Trefpafs  upon  the  Case,  and  laid  the  Damage  to  be  confe- 
"  quential,  and  not  immediate." 

The  Court  (without  hearing  the  Plaintiff's  Counfel,)  over- 
ruled the  Obje&ion. 

The  Plaintiff  defcribes,  in  his  Declaration,  a  Facl  which,  as  it 
,comes  out  at  the  Trial,  may,  or  may  not,  be  a  proper  ftrict  Tref- 
pafs :  It  might,  at  the  Trial,  be  proved  to  be  either  Trefpafs,  or 
Cafe  ;  either  One  or  the  Other  of  them,  according  to  the  Evidence. 
And  it  appears,  that  it  was  here  proved  at  the  Trial,  to  be  Trefpafs 
■upon  the  Cafe.  If  it  had  been  proved  to  be  Trefpafs  vi  et  armis, 
the  Plaintiff  mult  in  that  Event,  have  been  non-fuited.  Before  the 
Trial,  it  flood  indifferent,  Whether  it  would  come  out  to  be  the 
•One,  or  the  Other.  However,  in  the  Nature  of  the  Thing,  it 
muft  be  a  confequential  Damage ;  as  the  Act  complained  of  was 
•done  upon  the  Plaintiff's  own  Soil. 

•Mr.  Juflict  £_et  t]-je  Plaintiff  be  at  Liberty  to  enter  up  his  Judgment. 

Foster,  was  J  r  J       o 

at  Bath  during 

this  whole  The  End  of  *  Michaelmas  Term  1760,  1  G.  ?. 
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The  Court  was  now  full  again. 


Hex  wr/^  Turlington.  Wedne/day 

JO  28th  January 

1761. 

kN  Saturday  laft,  the  24th  of  January,  a  Motion  was  made 
for  a  Habeas  Corpus  to  be   directed   to  Turlington,    the 
Keeper  of  a  private  Mad-houfe,  commanding  him  to  bring 
up  the  Body  of  Mrs.  Deborah  D'Febre,  who  was  con- 
fined there  by  her  owa  Hufband. 

The  Court  thought  it  fit  to  have  a  previous  Infpe&ion  of  Her, 
by  proper  Perfons,  Phyficians  and  Relations ;  and  then  to  proceed,  *  Rex  v  p^ 
as  the  Truth  mould  come  out  upon  fuch  Infpeftion.     And  a  Cafe  Wright  n  ai\ 
was  hinted  at  where  an  Infpedtion  was  ordered,  in  the  *  laft  Term.  ?4th  No<vem- 

r  btr    1760. 

V.  ante  1 1 00. 

A  Rule  was  accordingly  made,  <c  That  Doctor  Robert  Monroe, 
*c  -f  Peter  Bcdkin,  and  ||  Edmund  Kelly  fhall  at  all  proper  Times  t  Her  neareft 
"  and  feafonable  Hours,  refpectively  be  admitted  and  have  free  Ac-  ^Haer°Attor- 
"  cefs  to  Mrs.  Deborah  D'Febre,  the  Wife  of  Gabriel  D'Febre,  in  ney. 
*c  the  Affidavit  mentioned,  at  the  Mad-houfe  kept  by  Robert  Tur- 
"  lington,  at  Chelfea,,  in  order  to  conlult  with  advife  and  affift  the 
"  faid  Deborah  D'Febre." 

On  Monday  the  26th,  An  Affidavit  of  Br.  Monroe's  was  read  ; 
and  Dr.  Monroe  alio  perfonally  affured  the  Court,  "  That  He  had 
"  feen  and  converfed  with  this  Woman,  and  examined  her  Nurfe ; 
t:  and  faw  no  fort  of  Reafon  to  fufpect  that  She  was  or.  had  been 
<c  difordered  in  her  Mind  :  On  the  Contrary,  He  found  Her  to  be 
"  very  fenfible,  and  very  cool  and  difpaffionate." 

Lord  Mansfield — Take  a  Writ  of  Habeas  Corpus:    And  if 
this  fhould  appear  to  be  the  Cafe,  We  ought  to  go  further. 

Mrs.  D'Febre  was  now  brought  into  Court  by  Mr.  Turlington. 
But  no  Return  was  indorfed  upon  the  Writ. 

She 
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She  appeared  to  bs  absolutely  free  from  the  leafl  Appearance  of 
Infanity. 

She  was  prepared  to  have  Avorn  Articles  of  the  Peace  againfl  her 
Hufband  ;  and  they  were  Offered  in  Court,  ready  ingrofTed  j  But 
not  being  flamped,  they  could  not  be  read. 

She  was  permitted  to  go  away  with  her  Attorney,  to  his  Houfe ; 
He  undertaking  to  produce  Her  here  to  Morrow  Morning. 

Note — She  defired  not  to  go  back  to  the  Mad-houfe  :  And  the 
Court  would  not  permit  her  Hufband  to  take  Her,  under  the 
prefent  Circumftances  of  Danger  apprehended  by  Her  from 
Him. 

It  afterwards  ended  in  a  Compromife,  and  an  Agreement  to 
feparate. 


rtwfjay  29th  Sprightly,  on  the  Demife  of  [ohn  Collins,  verf.  Hum- 

January  *       ° " '  ~J'?  ,  „    J        ,  »  V 

i76i.  phry  Diinch. 

In  Ejectment — 

ON  Mr.  Clayton's  Motion,  fupported  by  Mr.  Could,  who  cited 
2  Cafes  out  of  Barnes ;  (Vol.  2.  Supplement  23.  *  26.  -j-) 
f/r'J*^"f  And  on  Affidavit  "  That  Bogguft,  the  Tenant  in  PofTeffion  ab- 
Tancrcd,  v.  "  fconded ;  and  that  the  Plaintiff  had  perfonally  ferved  his  Niece, 
Doe-  "  who  was  the  only  Manager  of  this  Houfe,  and  refided  in  it ;  and 

G  z '  Venn  «*  "  ^ad  a^°  fixed  UP  Mother  Copy  of  the  Declaration  upon  the  Pre- 

dimiff.  Knight,  "    miffes  ;" 
v.  Dean. 

Cafes  are  not  The  Court,  perceiving  the  Inconvenience  that  Landlords  might 
in  the  ill  fuffer  by  being  kept  out  of  PofTeffion,  thought  it  reafonable  to 
Edit.  1754.  make  a  Ruje  Upon  the  Tenant  in  PofTeffion  to  ffiew  Caufe  "  Why 
"  Judgment  ffiould  not  be  entered  up  againfl  the  cafual  Eje&or ;" 
and  accordingly  did  make  fuch  Rule  :  And  they  further  Ordered 
that  Notice  of  the  prefent  Rule,  being  given  to  any  Perfon  in  the 
Houfe,  mould  be  fufficient ;  And  if  no  Perfon  was  in  the  Houfe, 
then  to  be  affixed  to  the  Door  &c. 

On  IVednefday  i  ith  February  This  Rule  was  made  abfolute  with- 
out Defence  ;  on  Affidavit  of  Notice  being  given  to  the  Niece,  and 
j|  V.  poft  S.  P.  alfo  affixed  to  the  Door  of  the  Houfe.  || 

accord':  Good- 
right,  ex  dimijf.  Metbold,  v.  No- Right ;  23d  May  1761  ;  and  Fain,  ex  dimijf.  Tyrrell et  at,  v.Denn;  26th 
May  1761. 

4  Rex 
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Rex  verf.  Tohn  Gardner  Efq.  <ihurfjay  5th 

J       J  1  February 

1761. 

THE  Affirmation  cf  a  Quaker,   (namely,   John  Lewis  of 
Lantrifoent  in  Monmouthjlnre)  was  offered,  in  Exculpation  of 
Mr.  Gardner  the  Defendant,  upon  {hewing  Caufe  why  an  Informa- 
tion fhould  not  be  exhibited  againft  Mr.  Gardner  for  a  Mifdemea- 
nour. 

The  Reading  of  this  Affirmation  was  obje&ed  to,  by  the  Pro- 
fecutor's  Counfel ;  and  not  much  infifted  upon,  by  the  Counfel  for 
the  Defendant. 

The  Court  held  clearly,  That  a  Quaker's  Affirmation  could 
not  be  read,  in  Support  of  a  Criminal  Charge  :  But  They  thought 
that  an  Affirmation  might  be  read  in  Defence  of  a  criminal  Charge, 
if  the  Perfon  charged  was  Himfelf  a  Quaker,  in  order  to  exculpate 
Himfelf 

In  this  third  Cafe  of  a  Quaker's  collateral 'Evidence,  in  Affiftance 
of  the  Exculpation  of  another  Perfon,  when  the  Quaker  himfelf 
was  not  charged  at  all,  They  thought  his  Affirmation  ought  not  to 
be  read :  And  accordingly,  It  was  withdrawn. 


Biddlecombe  verf.  Kervell.  Friday  6th 

February 
1761. 

THIS  was  an  Action  of  Replevin,  upon  a  Diftrefs  of  Hogs  ta- 
ken in  the  New  Foreft  in  Hampjlrire.  The  Defendant  makes 
Conufance,  as  Bailiff  to  the  King  ;  and  juftifies  the  taking  the  Hogs 
&c,  as  Damage  feafant  in  the  laid  New  Foreft  in  the  King's  Soil. 

Plea  in  Bar — For  that,  though  the  Soil  is  the  King's,  Yet  the 
King  (5  fa.  1.)  granted  to  the  Earl  of  Southampton  &c,  a  Right  cf 
Common  for  &c,  and  Pannage  for  Hogs  &c,  within  the  fame  Fo- 
reft &c,  at  all  Times  of  the  Tear,  as  well  in  the  Fence  Month, 
•as  at  other  Times  &c ;  Except  &c.     Then  it  deduces  the  Title  to 
trc ;  in  Whom  the  Right  was,  at  the  Time  of  making  the  *  Statute  *  This  Sta- 
of  0  &  10  W.  3.  c.  36.  Intitled  «  An  Aft  for  the  Increafe  and  Pre-  tute  (j  'J. 
"  fervation  of  Timber  in  the  New  Foreft  in  the  County  of  South-  Liberty  to  in- 
"  ampton :"   and  fets  forth  That  Inclofures  of  1000  Acres   were  clofe  """ 
made,  agreeable  to  the  Act ;  but  not  of  any  more  than  One  thoufand  Acres  "iooo 

Acres.  immediately, 

and  the  other 
1000  at  a  fpecified  Time  ;)  f  and  afterwards,  zco  in  each  Year,  for  20  fuccelTive  Years.  f  See  the 

Note  in  next  Page. 
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It  then  deduces  the  Title  down  to  the  Duke  of  Montagu;  and 
fhews  a  Demife  from  him  to  the  Plaintiff,  under  which,  He  claims 
a  Right  of  Common  and  Pannage  in  thofe  Parts  of  the  new  Foreft 
which  are  not  inclofed  ;  and  fhews  Enjoyment  thereof  accordingly: 
And  therefore  concludes  that  the  Defendant  took  them  de  injuria 
fid  propria,  &c. 

The  Replication  of  the  Avowant  admits  the  Original  Right  of 
Common  and  Pannage  to  have  been  as  ftated ;  But  relies  on  the 
•«  Sea.  9.  *  Claufe  in  the  Ad,  "  That  Every  Perfon  having  any  Right  of 
"  Common  of  Pafture  or  Pannage,  or  any  Privileges  within  the  faid. 
"  Foreft  or  any  Part  thereof,  mould  enjoy  the  fame  for  the  future, 
"  in  Manner  following;  viz.  their  faid  Right  of  Pannage, 
"  between  i^th  September  and  i  \th  November  yearly,  from  and  after 
"  Michaelmas  171 6,  and  not  before  ;  on  Forfeiture  of  any  Hog  Pig 
"  or  Swine  that  from  and  after  the  Feaft  of  St.  Michael  next,  and 
"  before  the  Time  aforefaid  fhall  be  found  in  the  Wajles  of  the  faid 
"  Foreft  :  And  their  faid  Right  of  Common  of  Pafture  fhail  be  and 
"  is  hereby  continued  to  them  in  and  through  fuch  of  the  faid  Wafte 
,c  Ground  of  the  faid  Foreft,  at  fuch  Time  and  Times  as  the  fame 
"  (hall  not  be  inclofed  as  aforefaid ;  the  Time  of  the  Fence-Month, 
ct  (viz.  1 5  Days  before  and  1 5  Days  after  the  Feaft  of  St.  John  the 
"  Baptijl,  yearly)  and  the  Time  of  the  Winter- Heyning,  (viz.  from 
"  the  1  ith  November  to  the  23 d  of  April  yearly)  excepted." 

Then  it  ftates,  that  the  Hogs  &c  were  found  Damage  feafant,  be- 
tween the  1  ith  of  November  and  23d  April  &c,  within  the  Time  of 
the  Winter  Heyning ;  And  therefore  He  had  a  Right  to  take  them 
Damage  feafant  &c,  and  did  fo  :  Which  He  avows  and  juftifies. 

The  Rejoinder  ftates  That  fuch  a  Time  (fpecifying  the  Day)  was 

,+  Note  The  the  firft  Seffion  of  Parliament  held  after  the  Year  1699 ;  -j-  And  that 

;  particular       at  the  End  of  that  Seflions,  the  remaining  One  thoufand  Acres  were 

Time  fpecifi-  NOT  admeafured  fet  out  or  inclofed,   nor  are  yet  admeafured  &c  •, 

statute  \§i.)  ar"d  avers  tnat  even  at  this  Time,   100  Acres  and  no  more  are  in- 

for  admea-      clofed. 

Turing   fetting 

out  and  incloiing  the  fecond  Thoufand  Acres,  was  "  from  and  immediately  after  the  Determination  of  the  firft 

■«  Seflions  of  Parliament  which  fhould  be  held  afrer  the  Year  of  our  Lord  1699." 

To  this  Rejoinder,  the  Avowant  demurs. 

Mr.  Hufey  argued  for  the  Avowant ;  and  undertook  to  maintain, 
That  the  A  eft  of  9  &  xoW.^.  c.  36.  meant  to  refrain  the  Right  of 
Common  and  of  Pannage ;  whether  the  Inclofure  of  the  remaining 
%  Note— In   thoufand  Acres  was  t  ever  made,  or  not. 

Faa,  the  In- 
clofure of  1 000  Acres  was  made :  And  the  other  thoufand  were  not  inclofed. 

4  The 
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The  Queftion  depends  chiefly  on  *  the  9th  Section  of  this  Act :  *F.  9, 10. v. 
Which  Mr.  Hujfey  difcuffed  and  argued  upon,  at  large.  3-v-  3^-  *9- 

Mr.  Bur/and  centra — for  the  Plaintiff  in  Replevin. 
The  1  ft  Queftion  is,  Whether  the  Provifo  ever  intended  to  take  aiw 
the  Plaintiff's  Right. 

2d  Queftion — Whether  (if  it  did,)  the  Plaintiff's  Right  is  taken 
away,  by  inclofing  1000  Acres  only. 

Firft — It  only  meant  to  take  away  Prefcriptive  Rights  of  Com- 
mon :  V.  20  C.  2.  c.  3.  for  the  Increafe  and  Prefervation  of  Tim- 
ber within  the  Foreft  of  Dean ;  (from  whence  this  Provifo  is  literally 
4-  tranferibed.)     And  He  cited  Sir  Francis  Barri??gton's  Cafe,  8  Co.  +  r-  $  "•  of 

1    ,  '  o  >  that  Aft  of 

i36-  20  c.  2. 

Secondly — This  Right  could  not  be  taken  away  by  a  partial  In- 
clofure. 

Mr.  Hujfey,  in  Reply — (ift)  Hogs  can  not  be  within  a  Prefer  ip- 
tive  Right :  The  Right  for  them  muft  depend  upon  Grant.  And 
This  is  a  diftinfi  independant  Provifion.  (2d)  Some  Part  muft  be 
many  Years  before  it  could  be  inclofed.  It  was  not  neceffary  to 
inclofe  the  Remainder,  at  the  precife  Time  mentioned  in  the  Act. 

Lord  Mansfield  held  it  clear,  that  the  Statute  meant  that  the 
Right  of  Common  in  the  inclofed  Parts,  fhould  be  reftrained  abso- 
lutely, fo  long  as  they  fhould  remain  i?iclofed;  but  be  continued 
in  the  uuinclofed  Parts  only,  under  certain  Limitations  and  Exceptions : 
But  the  Right  of  Pannage  is  abfolutely  taken  away,  for  Eighteen 
Years ;  and  after  that,  reftrained  to  a  particular  limited  'Time  j  And 
thefe  Hogs  were  there  found,  at  a  Time  when  they  ought  not  to 
have  been  there. 

2d.  The  Inclofure  of  the  Whole  is  not  neceffary  :  It  is  not  a  Con- 
dition precedent,  "  That  the  Whole  fhall  be  firft  inclofed,  before 
"  the  Reftriction  of  Common  fhall  at  all  take  Place." 

Mr.  Juft.  Denison  and  Mr.  Juft.  Foster  agreed  with  His  Lord- 
fhip  in  Opinion. 

Mr.  Juft.  Wilmot — ift.  This  is  a  Common  appendant  by 
Grant.  The  prefent  Queftion  only  refpects  Pannage  :  The  Action 
is  brought  for  taking  Hogs  only.  The  Act  gives  the  Crown  the 
Power  of  inclofing  6000  Acres  in  the  Whole,  for  the  Sake  of  in- 
creafing  and  preferving  the  Growth  of  Timber ;  And  this  is  to  be 

always 
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always  free  from  Common  and  all  Rights  &c,  whilft  it  remains  in- 
.  clofed  :  But  as  to  the  uninclofed,  the  Right  remains  as  it  was,  under 
certain  Limitations  and  Exceptions. 

But  the  Right  of  Pannage  is  quite  taken  away  for  Eighteeen 
Years ;  and  is  even  then  retrained  to  a  certain  limited  Time,  viz. 
between  14th  September  and  1  ith  November. 

2dly.  And  thefe  are  two  diftindl:  Claufes.  The  Inclofure  is  not 
a  Condition  precedent.  Sir  Francis  Barrington's  Cafe  does  not  prove 
any  thing  in  the  prefent  Cafe,  nor  interfere  with  any  thing  that  I 
•  have  faid. 

Per  Cur.  Judgment  for  the  Defendant, 
(Mr.  Hufefs  Client.) 


tmfday  10th     Hallet  Efq;   and  Others  verf.  Eaft-India  Company. 

February 
1761. 

"T  TPON  (hewing  Caufe  againfr.  a  Rule  Why  the  Defendants 
Km\.  mould  not  have  Leave  to  bring  2670/.  into  Court,  upon  two 
*  See  the  very  of  the  afligned  Breaches  only,  *  (viz.  for  Freight  and  for  Demorage,) 
Wards  of  this  jn  an  Action  of  Covenant  brought  upon  a  Charter- Party,  by  the  Own- 
1  121.  wge-  ers  °f  a  Ship,  againfr.  the  Eaji-India  Company  who  had  taken  it  up 
ther  with  an  jn  their  Service;  and  that  the  faid  2670A  mould  be  {truck  out  of 
Explanation    tke  £)eciarati0n ;   (in  which  Several  other  .Breaches  were  afligned, 

of  it's  Mean-  ,1  i     /•  \  o        > 

i„s.  as  well  as  thefe  two ;) 

Lord  Mansfield  obferved,  that  in 'Motions  of  this  kind,  where 
the  Defendant  applies  to  pay  Money  into  Court,  and  to  have  the 
Demand  thereupon  flruck  out  of  the  Declaration,  the  Law  arifes 
upon  the  Fact  ;  And  the  true  and  fenfible  Diflindtion  is,  "  That 
"  where  the  Sum  demanded  is  a  Sum  certain,  or  capable  of  being 
"  afcertained  by  mere  Computation,  without  leaving  any  other  Sort  of 
"  Difcretion  to  be  exercifed  by  the  Jury,  It  is  right  and  reafonable 
"  to  admit  the  Defendant  to  pay  the  Money  into  Court  and  have  fo 
-"  much  of  the  Plaintiff's  Demand  upon  Him  flruck  out  of  the  De- 
"  claration ;  And  that  if  the  Plaintiff  will  not  accept  it,  He  fhall 
"  proceed  at  his  Peril." 

In  the  prefent  Cafe,  it  being  eafy  to  a/certain  by  mere  Computation 
the  Demorage  at  fo.much  per  Day,  and  the  Freight  at  fo  much  per 
fun,  (notwithftanding  that  different  Sorts  of  Goods  are  to  pay  dif- 
ferent Rates  per  Tun  ;)  and  to  fettle  the  Account  very  exactly,  from 
Facls  that  mufi  be  JiotoriouJIy  known  in  the  Ship ;  And  Nothing  elfe 
remaining  to  be  fettled,  nor  any  thing  further  being  left  for  the 
Judgment  and  Difcretion  of  the  Jury  to  be  exercifed  upon  ;  the  De- 
4  fendants 
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fendants  ought,  in  the  prefent  Cafe,  to  be  at  Liberty  to  pay  the  Mo- 
ney into  Court,  upon  thefe  two  Counts :  But  then,  on  the  other 
hand,  the  Plaintiffs  ought  to  have  Inspection  of  the  Ship's  Papers, 
now  remaining  in  the  Hands  of  the  Company  ;  in  Order  to  enable 
them  to  judge  Whether  it  will  be  prudent  and  advifeable  for  them  to 
accept  the  Money  fo  brought  in  ;  or  to  proceed  in  their  Caufe.  And 
this  Method  will  be  moll  advantageous  to  both  Sides. 

This  Propofal  was  readily  agreed  to,  on  both  Sides  :  And  a  Rule 
was  made  accordingly. 

The  Original  Rule  was  made  on  the  Motion  of  Mr.  Norton  and 
Mr.  Winn,  on  behalf  of  the  Defendants,  and  was  worded  thus, 
"  That  the  Plaintiffs  mould  mew  Caufe  Why  the  Defendants  fliould 
"  not  have  Leave  to  bring  into  Court  the  Sum  of  2670/.  with  Re- 
"  fpecT:  to  the  Freight  and  Demorage  in  this  Caufe  :  And  thereupon, 
"  unlefs  tli£  Plaintiffs  mall  accept  thereof,  with  Coifs  to  be  taxed  by 
4t  Mr.Oie.w7,  in  full  Difcharge  of  the  feveral  Breaches  affigned  in  this 
"  Suit,  on  account  of  Non-Payment  of  Freight  and  Demorage  ;  the 
"  faid  2670/.  (hall  be  ftruck  out  of  the  Plaintiffs  Demands  on  that 
'*'  Account,  and  paid  out  of  Court,  to  the  Plaintiffs  or  their  Attor- 
"  ney ;  And  upon  the  Trial  of  the  Iffue,  the  Plaintiffs  mall  not  be 
"  permitted  to  give  Evidence  for  the  fame." 

Note — The  Meaning  of  this  Rule  is — That  if  the  Plaintiffs  do 
not  accept  the  Sum  brought  into  Court,  the  fame  is  to  be  ftruck  out 
of  the  Declaration  ;  and  the  Plaintiffs,  upon  the  Trial,  are  not  ad- 
mitted to  give  Evidence  for  the  Sum  brought  into  Court :  And  if 
the  Plaintiffs,  upon  the  Trial,  do  not  prove  more  due  to  them  than 
the  Money  brought  into  Court,  there  muff,  be  a  VerdicT:  for  the  De- 
fendants. But  the  Plaintiffs  are  at  Liberty  to  accept  the  Sum  brought 
into  Court,  in  refpe<3:  to  the  Breaches  affigned  for  Non-Payment  of 
Freight  and  Demorage,  and  to  proceed  as  to  any  other  Breaches 
mentioned  in  the  Declaration  (excepting  thofe  two,)  if  they  think 
proper. 

This  Rule  was  made  abfolute :  And  it  was  now  further  ad- 
ded, "  That  a  true  Freight-Note  be  delivered  to  the  Plain- 
"  tiffs ;  And  that  the  Plaintiffs  fhall  have  Infpeflion  of  all 
"  Papers  Books  &c  that  may  afcertain  the  Ship's  Freight  and 
41  Earnings." 


Part  IV.  Vol.  II.  6  D  Rex 
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Rex  verf.  John  Perrott. 

^~",HE  Defendant  being  brought  up  from  Newgate,  by  Habeas 
Corpus,  appeared  upon  the  Return  to  have  been  committed 
by  Commifjioners  of  Bankruptcy,  to  be  fafely  kept  and  detained, 
without  Bail  or  Mainprize,  "  Until  fuch  Time  as  He  foall  submit 
"  Htmfelf  to  the  faid  Commifjioners  or  the  major  Part  of  them,  and 
u  full  Anfwer  make  to  their  Satisfaction  to  the  Queftion  fo  put  by 
"  them  to  him  as  aforefaid  :"  Which  Queftion  was  fpecified  in 
their  Warrant,  to  have  been  put  to  him  by  them  in  Writing,  upon 
the  last  Day  of  his  Examination,  after  his  having  obtained  46  Days 
beyond  the  ordinary  Time ;  and  to  have  been  propounded  to  him  in 
thefe  Words,  viz.  "  As  you  do  admit  that  you  have  fpent  the  laft 
"  Week  previous  to  this  your  ExaminatiGn  with  Mr.  Maynard  (one 
,c  of  your  Affignees)  to  fettle  and  adjuft  your  Accounts  and  to  draw 
"  up  a  true  State  thereof,  to  enable  you  to  clofe  fuch  your  Exami- 
"  nation ;  and  do  likewife  admit,  that  upon  fuch  State  thereof,  it 
"  appears  that  after  giving  you  Credit  for  all  Sums  of  Money  paid 
"  by  you,  and  making  you  Debtor  for  all  Goods  fold  and  delivered 
",  to  you,  from  your  fir  ft  entering  into  Trade  to  the  Time  of  your 
"  Bankruptcy,  it  appears  that  there  is  a  Deficiency  of  the  Sum  of 
"  1 351 3  A     Give  a  true  and  particular  Account  what  is  become  of 
"  the  fame ;  And  how  and  in  what  Manner  you  have  applied  and 
"  difpofed  thereof."     To  which  Queftion  fo  put  by  the  Commif- 
"  fioners  as  aforefaid,  The  faid  John  Perrott  did  wilfully  and  obfti- 
"  nately  refufe  to  give  any  other  than  the  following  General  An- 
fwer, (that  is  to  fay)  "  That  on  Goods  fold  this  laft  Year,  I  have 
"  loft  upwards  of  2000  /.  And  by  Mournings,  I  have  loft  upwards 
"  of  1000  I.    And  that  for  9  or  10  Years,  I  have  (and  I  am  forry 
"  to  fay  it)  been  extreamly  extravagant,  and  fpent  large 
"  Sums  of  Money.     John  Perrott."     Which  Anfwer  of  the  faid 
John  Perrott  not  being  satisfactory  to  Us  the  faid  Commif- 
iioners — Thefe  are  therefore  to  will  require  and  authorize  you  im- 
mediately upon  Receipt  hereof  to  arreft  &c,  and  him  fafely  to  con- 
vey &c,  and  to  deliver  &c,  fafely  to  keep  and  detain,  without  Bail 
or  Mainprize,   until  fuch  Time  as  he  fhall  fubmit  himfelf  to  Us 
the  faid  Commiffioners  or  to  the  major  Part  of  the  faid  Commif- 
fioners  by  the  faid  Commifiion  named  and  authorized,  and  full 
Anfwer  make  to  our  or  their  Satisfaction,    to  the  Qiiefiion  fo  put  to 
him  by  Us  as  aforefaid. 

Two  Reafons  were  urged  on  the  Part  of  the  Defendant,  why  he 

ought  to  be  difcharged  from  this  Imprifonment.     ift.  That  the 

Aniwer  which  He  had  already  given  was  a  full  fufficient  and  fatif- 

jaftory  Anfwer,  and  the  bejl  and  only  One  that  could  be  given  by  an 

idle 
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idle  extravagant  Man  who  had  never  kept  any  Accounts ;  And,  con- 
sequently, that  the  Imprifoning  him  until  he  fhould  give  a  more  full 
and  fatisfadory  Anfwer  to  the  Queftion,  was  an  Imprifoh  merit  for 


The  2d  Reafon  was,  That  the  Pc-wer  and  Jurifdiclion  of  the 
Commiffioners,  to  take  the  Bankrupt's  Examination  and  Difclofure, 
was  temporary  .and  limited,  and  confined  to  the  Time  allowed  to  the 
Bankrupt  to  come  in  and  furrender  himfelf  and  fubmit  to  be  ex- 
amined ;  After  which  limited  Time,  the  Commiffioners  had  no 
Power  to  examine  him  at  all:  Confequently,  they  had  no  Jurifdic- 
tion  to  commit  him  for  any  longer  Time  than  their  own  Power  to 
examine  him  lafted  ;  which  did  not  exceed  the  Time  allowed  him 
to  come  in  and  furrender  himfelf  and  fubmit  to  be  examined.  And 
his  Counfel  compared  it  to  a  Commitment  by  the  Houfe  of  Com- 
mons ;  which  ended  with  their  Seffion. 

In  Support  of  thefe  Objections,  they  relied  upon  the  Conftrudion 
of  the  Bankrupt-Ads  j  and  particularly  of  5  G.  2.  c.  30.  §  i,  2,  3. 

On  the  other  Side,  it  was  infifted — lft.  That  the  Bankrupt's 
Anfwer  was  nugatory  and  inefficient ;  and  2dly.  That  the  Power 
and  Jurifdidion  of  the  Commiffioners  to  examine  the  Bankrupt,  and 
obtain  a  Difclofure  and  Difcovery  of  his  Eftate  and  Effeds  and  the 
Manner  in  which  He  had  difpofed  of  them,  was  not  limited  and  con- 
fined to  the  laft  Minute  allowed  him  for  his  Surrender  and  Submif- 
miffion;  but  might  be  purfued  and  proceeded  upon  at  any  subse- 
quent Time.  And  for  this,  they  relied  on  the  End  and  Intention 
and  genuine  Conftrudion  of  all  the  Bankrupt-Ads,  and  particularly 
of  1  J.  1.  c.  15.  §  7,  8.  and  5  G.  2.  c.  30.  §  16. 

Lord  Mansfield — If  the  Queftion  put  was  improper ;  or  if  the 
.Queftion  be  proper,  and.  the  Anfwer  fatisfadory,  the  Man  ought  to 
be  difcharged.  But  this  is  a  proper  Queftion  ;  And  the  Anfwer  is 
very  inefficient  and  unfatisfaclory. 

The  Conftrudion  offered  by  the  Counfel  who  objed  to  this 
Commitment,  is  founded  upon  mere  arbitrary  Implication  :  The 
Legiflature  fay  no  fuch  Thing.  On  the  Contrary,  The  5  G.  2. 
c.  30.  §.  16.  gives  Power  to  the  Commiffioners  to  commit  the  Bank- 
rupt until  he  ffiall  fubmit  himfelf,  and  full  Anfwer  -make  to  their 
Satisfaction :  And  Sedion  17th  gives  Power  to  the  Court  or  Jud^e, 
to  recommit  him  to  the  fume  Prilbn,  there  to  remain  as  aforelaid, 
until  He  {hall  conform  as  aforefaid. 

The  Exanwiation  is  not  confined  to  be  within  the  Time  limited  for 
the  Bankrupt  to  come  in  and  furrender  and  fubmit  to  be  examined. 

The 
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The  Bankrupt  muft  indeed  furrender  within  the  limited  Time; 
and  he  muft  fubimt  within  the  limited  Time,  to  be  examined  from 
Time  to  Time  ;  And  he  muft,  upon  his  Examination,  difdofe  and 
difcover  and  deliver  up  his  Eftate  and  Effefts :  But  the  Act  does  not 
*  v.  5  G.  2.  require  the  Examination  to  be  full  and  perfect  and  *  completed  with- 
e.  ss.  S  i.  in  the  limited  Time  ;  Nor  is  it  proper  that  it  mould  be  fo.  A  Man's 
Memory  may  fail  him  at  one  Time,  and  be  refreshed  at  another ; 
Or  his  firft  Anfwer  may  be  equivocal,  or  imperfect :  And  Why 
fhould  he  not  be  called  upon  to  explain  and  complete  it  ?  The  Power 
of  the  CommilTioners  is  general,  and  not  limited  to  the  Compafs  of 
Time  given  to  the  Bankrupt  to  come  in. 

The  laft  Examination  within  the  limited  Time  is  material  indeed 
to  the  Bankrupt  him  [elf,  (Becaufe  He  can  not  afterwards  contradict 
himfelf :)  But  he  may  be  compelled  by  the  Commiffioners  to  make 
further  Anfwer,  after  that  Time.  The  Bankrupt  may  omit  to 
come  in,  till  the  very  laft  Minute  of  his  Time  ;  And  if  He  then 
furrenders  and  fubmits  to  be  examined,  this  will  fave  his  Felony  : 
But  it  may  be  abiblutely  impoffible  for  him  to  make  a  full  Difcovery 
and  Difclofure  of  his  Eftate  and  Effects,  or  to  give  full  Anfwers  to 
proper  Queftions  within  this  Space  of  Time. 

But  here,  the  Commiffioners  have,  -within  the  limited  Time,  r<?- 
quired  a  further  Anfwer  to  their  Queftion,  and  committed  him  for 
refufing  to  give  it.  This  Commitment  was  legal,  at  the  Time  when 
it  was  made  :  And  I  am  clearly  fatisfied,  that  he  can  not  redeem 
himfelf  from  his  Imprifonment,  but  on  giving  a  full  Anfwer  to  the 
Queftion.  If  he  fhould  give  a  full  Anfwer,  and  the  Commiffioners 
not  be  fatisfied  with  it,  He  will  then  be  intitled  to  his  proper  Re- 
medy. 

The  Objection  has  been  ftrongly  argued :.  But  there  is  no  Cafe  to 
fupport  it.  It  is  a  new  Invention,  and  would  entirely  defeat  the 
End  and  Intention  of  the  Bankrupt-Acts. 

The  Three  Judges  were  All  equally  clear  That  the  Man  ought 
to  be  remanded. 

Mr.  Juft.  Foster  added,  that  the  Powers  under  the  Statute  of 
3  fa.  1.  c.  15.  continues  ftill  in  Force,  notwithftanding  the  fubfe- 
quent  Statutes ;  And  that  None  of  them  preclude  a  further  Exami- 
nation. 

Mr.  Juft.  Wilmot  alfo  concurred  in  this ;  and  faid,  that  All  the 

Bankrupt- Acts  ought  to  be  taken  together,  fo  as  to  anfwer  the  great 

general  End  and  Intention  of  the  Legiflature  :  The  Claufes  operate 

together,  and  are  auxiliary  to  each  other ;  And  they  certainly  give  a 

3  Power 
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Power  of  further  Examination.  There  are  vaft  Numbers  of  Que- 
flions  that  may  be  afked  under  the  Examination,  more  than  can  be 
under  the  mere  Surrender  and  Submiffion  ;  that  may  require  further 
Time,  or  even  arife  afterwards.  The  Submiffion  alone  is  not 
enough  :  He  muft  fubmit  to  be  examined  from  Time  to  Time ;  And 
he  ought  not  to  be  difcharged  till  he  has  fully  anfvvered.  His  pre- 
fent  Anfwer  is  mod  clearly  deficient; 

Per  Cur.  unanimoufly, 

The  Defendant  was  remandejd. 

V.  pojl.    Monday  8th  June  1761. 


Rex  verf.  Wheatly.  ¥&*  ,nh 

J  J  rebruary 
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MR.  Norton^  for  the  Profecutor,  (hewed  Caufe  why  Judgment 
fhould  not  be  arretted  ;  A  Rule  for  that  Purpofe  having  been 
obtained,  upon  a  Motion  made  by  Mr.  Morton  on  Monday  26th 
January  laft,  in  Arreft  of  judgment  upon  this  Indiclment  for 
knowingly  felling  Amber-Beer  fhort  of  the  due  and  juft  Meafure, 
(whereof  the  Defendant  had  been  convicted.) 

The  Charge  in  the  Indictment  was,  "  That  Thomas  Wheatly  late 
*'  of  the  Parifh  of  St.  Luke  in  the  County  of  Middle fex  Brewer,  being 
"  a  Perfon  of  evil  Name  Fame  and  of  diilioneft  Converfation,  and 
"  devifmg  and  intending  to  deceive  and  defraud  One  Richard  Webb  of 
"  his  Monies,  on  Gfc,  at  &c,  falfely  fraudulently  and  deceitfully  did 
«*  fell  and  deliver  and  caufe  to  be  fold  and  delivered  to  the  faid  Ricb- 
"  ard  Webb  16  Gallons  and  no  more  of  a  certain  Malt  Liquor  com- 
<{  monly  called  Amber,  for  and  as  i  8  Gallons  of  the  fame  Liquor; 
tC  Which  faid  Liquor  fo  as  aforefaid  fold  and  delivered  did  then 
<c  and  there  want  Two  Gallons  of  the  due  and  juft  Meafure  of  18  Gal- 
<c  Ions,  for  which  the  fame  was  fold  and  delivered  as  aforefaid  ;  (the 
<c  faid  Thomas  Wheatly  then  and  there  well  knowing  the  fame  Liquor 
c<  fo  by  him  fold  and  delivered  to  want  2  Gallons  of  the  due  and 
t{  juft  Meafure  as  aforefaid;)  And  He  the  faid  Thomas  Wheatly  did 
<c  receive  of  the  faid  Richard  Webb  the  Sum  of  1 5  Shillings  &c  for 
"18  Gallons  &c  pretended  to  have  been  fold  and  delivered  &c ;  al- 
"  though  there  was  only  1 6  Gallons  fo  as  aforefaid  delivered :  And 
*'  he  the  faid  Thomas  Wheatly  Him  the  faid  Richard  Webb  of  2  Gal- 
*'  Ions  of  &c  fraudulently  and  unlawfully  did  deceive  and  defraud', 
c*  To  the  great  Damage  and  Fraud  of  the  faid  Richard  Webb,  To 
"  the  evil  Example  of  others  in  the  like  Cafe  offending,  and  againft 
•*  the  Peace- of  our  Sovereign  Lord  the  King  his  Crown  and  Dig- 
"  nity." 

Part  IV.  Vol.  II.  6E  Mr. 
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Mr.  Morion  and  Mr.  Tates,  who  were  of  Counfel  for  the  De- 
"  fendant,  (to  arreft  the  Judgment,)  objected  that  the  Fact  charged 
was  Nothing  more  than  a  mere  Breach  of a  Civil  Contract  ;  not 
an  indictable  Offence.  To  prove  this,  they  cited  Rex  v.  Combrun, 
P.  1 75 1,  24  G.  2.  B.R.  Which  was  exactly  and  punctually  the 
fame  Cafe  as  the  prefent,  only  ?mitatis  mutandis.  And  Rex  v.  Drif- 
field, Tr.  1754,  27,  28  G.  2.  B.  R.  S.  P.  An  Indictment  for  a 
Cheat,  in  felling  Coals  as  and  for  Two  Bufhels,  whereas  it  was  a 
Peck  mort  of  that  Meafure  :  There  the  Indictment  was  quafhed  on 
Motion.  Rex  v.  Hannah  Heath — An  Indictment  for  felling  and  de- 
liverino-  17  Gallons  3  Quarts  and  4  Pint  of  Geneva,  (and  the  like  of 
Brandy,)  as  and  for  a  greater  Quantity,  was  quafhed  on  Motion. 

In  1  Salk.  151.  Nehuff's  Cafe,  P.  4  Ann.  B.  R.  A  Certiorari  was 
granted  to  remove  the  Indictment  from  the  Old  Bailey ;  becaufe  it 
was  not  a  Matter  Criminal:  It  was  "  borrowing  600/.  and  promi- 
"  fmg  to  fend  a  Pledge  of  fine  Cloth  and  Gold  Duft  ;  and  fending 
"  only  fome  coarfe  Cloth,  and  no  Gold  Duft." 

«  v.  Tre-         Jn  Tremaine,  *  Title  Indictments  for  Cheats, — All  of  them  either 
Tribe  &^  ty  a  Confpiracy,  or  fhew  Something  amounting  to  a  falfe  Token. 

pa.  85  to  ill. 

A  mere  Civil  Wrong  will  not  fupport  an  Indidment.  And  here 
is  no  Criminal  Charge  :  It  is  not  alledged  "  That  he  ufed  falfe  Mea- 
"  fures."  The  Profecutor  fhould  have  examined  and  fcen  that  it 
was  the  right  and  juft  Quantity. 

Mr.  Norton,  pro  Rege,  offered  the  following  Reafons  why  the 
Judgment  fhould  not  be  arrefted. 

The  Defendant  has  been  convicted  of  the  Fact.  He  may  bring 
a  Writ  of  Error,  if  the  Indictment  is  erroneous. 

This  is  an  indictable  Offence ;  'Tis  a  Cheat,  a  public  Fraud,  in  the 
Courfe  of  his  Trade:  He  is  ftated  to  be  a  Brewer.  There  is  a  Di- 
stinction between  private  Frauds,  and  Frauds  in  the  Courfe  of  Trade. 
The  fame  Fact  may  be  a  Ground  for  a  private  Action,  and  for  an 
Indidment  too. 

None  of  the  cited  Cafes  were  after  Verdict.  It  might  here  (for 
ought  that  appears  to  the  Contrary)  have  been  proved  "  That  he 
"  fold  this  lefs  Quantity,  by  falfe  Meafure :"  And  Every  Thing  fhall 
be  prefumed  in  favour  of  a  Verdict.  And  here  is  a  falfe  Pretence, 
at  leaft :  And  it  appeared  upon  the  Trial  to  be  a  very  foul  Cafe. 

The 
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The  Counfel  for  the  Defendant,  in  Reply,  fald  that  Nothing  can 
be  intended  or  prefumed>  in  a  Criminal  Cafe,  but  fecundutn  allegata 
et  probata;  It  might  happen  without  his  own  pcrfonal  Knowledge. 
And  they  denied  any  Diftinction  between  this  being  done  privately, 
and  its  being  done  in  the  Courfe  of  Trade. 

Lord  Mansfibld — The  Queftion  is,  Whether  the  Fa£t  here 
alledged  be  an  indiBable  Crime  or  not.     The  Fact  alledged  is — 

(Then  His  Lordfhip  ftated  the  Charge,  *  verbatim.)  •  v.  av.t( 

I12S. 

The  Argument  that  has  been  urged  by  the  Profecutor's  Counfel, 
from  the  prefent  Cafe's  coming  before  the  Court  after  a  FerdiB,  and 
the  Cafes  cited  being  only  of  quafhing  upon  Motion  before  any  Ver- 
dict, really  turns  the  other  Way:  Becaufe  the  Court  may  ufe  a  Difcre- 
tiony  "  Whether  it  be  right  to  quafli  upon  Motion,  or  put  the  De- 
"  fendant  to  demur  •"  But  after  VerdicT:,  they  are  obliged  to  arreft 
the  Judgment  if  they  fee  the  Charge  to  be  infufficient.  And  in  a 
Criminal  Charge,  there  is  no  Latitude  of  Intendment ;,  to  include  any 
thing  more  than  is  charged  :  The  Charge  muft  be  explicit  enough  to 
fupport  itfelf. 

Here,  the  FaB  is  allowed  ;  but  the  Confequence  is  denied  :  The 
Objection  is,  that  the  Fact  is  not  an  Offence  indiBable,  though  ac- 
knowledged to  be  true  as  charged. 

And  that  the  Fact  here  charged  fhould  not  be  confidered  as  an 
indictable  Offence,  but  left  to  a  Civil  Remedy  by  an  Action,  is  rea- 
fonable  and  right  in  the  Nature  of  the  Thing :  Becaufe  it  is  only  an 
Inconvenience  and  Injury  to  a  private  Perfon,  arifing  from  that  pri- 
vate Perfon's  own  Negligence  and  Carelefsnefs  in  not  meafuring  the 
Liquor,  upon  receiving  it,  to  fee  whether  it  held  out  the  juft  Mea- 
fure  or  not. 

The  Offence  that  is  indiclable  muft  be  fuch  a  one  as  affects 
the  Public,  As  if  a  Man  ufes  falfe  Weights  and  Meafures,  and 
fells  by  them  to  all  or  to  many  of  his  Cuftomers,  or  ufes  them  in  the 
general  Courfe  of  his  Dealing  :  So,  if  a  Man  defrauds  Another, 
under  falfe  Tokens.  For  thefe  are  Deceptions  that  common  Care  and 
Prudence  are  not  fufficient  to  guard  againft.  So,  if  there  be  a  Con- 
fpiracy  to  cheat :  For  ordinary  Care  and  Caution  is  no  Guard  againft 
this. 

Thofe  Cafes  are  much  more  than  mere  private  Injuries :  They 

are  public  Offences.     But  here,  it  is  a  mere  private  Impofition  or 

Deception  :  No  falfe  Weights  or  Meafures  are  ufed ;  No  falfe  To- 

2.  keDs 
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kens  given ;  No  Confpiracy  ;  Only  an  Impofition  upon  the  Perfon 
he  was  dealing  with,  in  delivering  him  a  lefs  Quantity  inftead  of  a 
greater ;  which  the  other  careleffly  accepted.  'Tis  only  a  Non- 
performance of  his  Contract:  For  which  Non- performance,  He 
may  bring  his  Action. 

The  Selling  an  unfound  Horfe,  as  and  for  a  found  One,  is  not 
indictable  :  The. Buyer  fhould  be  more  upon  his  Guard. 

The  feveral  Cafes  cited  are  alone  fufficient  to  prove,  That  the 
Offence  here  charged  is  not  ah  indictable  Offence.  But  befides  thefe, 
My  Brother  Denifon  informs  Me  of  another  Cafe,  that  has  not  been 
»  r  have  a  mentioned  at  the  Bar.  It  "was  M.  6  G.  i.  B.  R.  *  Rex  v.  Wilder  sy 
ofthbCafent  a  Brewer:  He  was  indicted  for  a  Cheat,  in  fending  in,  to  Mr. 
The  Court  Hicks  an  Ale-houfe  keeper,  fo  many  Veffels  of  Ale  marked  as  con- 
faid  that  the  Gaining  fuch  a  Meafure,  and  writing  a  Letter  to  Mr.  Hicks,  affuring 
couidnothave  h>m  t^31  tney  did  contain  that  Meafure  ;  when  in  Fad  they  did  not 
been  impofed  contain  fuch  Meafure,  but  fo  much  lei's  &c.  This  Indictment  was 
hHwrcire-  1uamed  on  Argument,  upon  a  Motion  :  Which  is  a  ftronger  Cafe 
leflhefs ;  and  than  the  prefent. 

inftanced  the 

Cafe  of  felling  an  unfound  Horfe,  affirming  Him  to  be  found  :  And  they  held  that  fuch  private  unfair  Deal- 
ings, which  did  not  affeft  the  Public,  were  not  indictable  Crimes ;  unlefs  accompanied  with  falfe  Tokens,  or 
Confpiracy,  or  Selling  by  falfe  Weights  or  Meafures. 

Therefore  the  Law  is  clearly  eftablifhed  and  fettled  ;  and  I  think, 
on  right  Grounds :  But  on  whatever  Grounds  it  might  have  been 
originally  eftablifhed,  yet  it  ought  to  be  adhered  to,  after  it  is  efta- 
blifhed and  fettled. 

Therefore,  (though  I  may  be  forry  for  it  in  the  prefent  Cafe  as 
circumftanced  j)  The  Judgment  muft  be  arretted. 

Mr.  Juft.  Denison  concurred  with  His  Lordfhip. 

This  is  nothing  more  than  an  Action  upon  the  Cafe  turned  into 
an  Indictment.  'Tis  a  private  Breach  of  Contrail.  And  if  this 
were  to  be  allowed  of,  it  would  alter  the  Courfe  of  the  Law ;  by 
making  the  injured  Perfon  a  Witnefs  upon  the  Indictment,  which 
He  could  not  be  (for  himfelf)  in  an  Action. 

Here  are  no  falfe  Weights,  nor  falfe  Meafures ;  nor  any  falfe  To- 
ken at  all ;  nor  any  Confpiracy. 

\  Id^ilm'      In  the  Cafe  of  <rbe  ^een  v'  Maccarty  et  al'  t  tnere  were  ^lfe  To- 

II79-  ay>  '    kens,  or  what  was  confidered  as  fuch.     In  the  Cafe  of  ||  The  Queen 

4  iLd.Rnym.v.  Jones,    i  Salk.  379.  the  Defendant  had  received  20/.  pretending 

Hi  105.  t0  be  fent  by  0ne  who  did  not  fend  him— £/  Per  Cur-  "  It  is  not 
s.  c  **  indictable, 
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"  indictable,  uiilefs  he  came  with  falfe  Tokens  :  We  are  not  to 
"  indict  one  Man  for  making  a  Fool  of  another  ;  Let  him  bring  his 
"  Action." 

If  there  were  falfe  Tokens  or  a  Confpiracy,  it  is  another  Cafe.    The 
*%ueen  v.  Maccarty  was  a  *  Confpiracy,  as  well  as  falfe  Tokens.    Rex  *  v  «'  f*F«* 
v.  Wilder s  was  a  much  ftronger  Cafe  than  this;  and  was  well  con- an        V 

c>  ,  .  302.   parucu- 

fidered  :  That  was  an  Impofition  in  the  Conrfe  of  his  Trade ;  and  the  uriy. 
Man  had  marked  the  Veffels,  as  containing  more  Gallons  than  they 
did  really  contain,  and  had  written  a  Letter  to  Mr.  Hicks,  attefting 
that  they  did  fo. 

But  the  prefent  Cafe  is  no  more  than  a  mere  Breach  of  Contract : 
He  has  not  delivered  the  Quantity  which  He  undertook  to  deliver. 

The  Court  ufe  a  Difcretion  in  quafhing  Indictments  on  Motion  : 
But  they  are  are  obliged  to  arrejl  fudginent  when  the  Matter  is  not 
indictable.  And  this  Matter  is  not  indictable :  Therefore  the  Judg- 
ment ought  to  be  arrejled. 

Mr.  Juft.  Foster — We  are  obliged  to  follow  fettled  and  efta- 
blifhed  Rules  already  fixed  by  former  Determinations  in  Cafes  of  the 
fame  kind. 

The  Cafe  of  Rex  v.  Wilders  was  a  ftrong  Cafe ;  (too  ftrong  per- 
haps ;  for  there  were  falfe  Tokens,  the  Veffels  were  marked  as  con- 
taining a  greater  Quantity  than  they  really  did.) 

Mr.  Juft.  Wilmot  concurred.  This  Matter  has  been  fully  fet- 
tled and  eftablifhed,  and  upon  a  reafonable  Foot.  The  true  Di- 
ftinction  that  ought  to  be  attended  to  in  all  Cafes  of  this  kind,  and 
which  will  folve  them  all,  is  this — That  in  fuch  Impofitions  or  De- 
ceits where  common  Prudence  may  guard  Perfons  againft  their  fuf- 
fenng  from  them,  the  Offence  is  not  indictable,  but  the  Party  is  left 
to  his  Civil  Remedy  for  the  Redrefs  of  the  Injury  that  has  been 
done  him  :  But  where  falfe  Weights  and  Meafures  are  ufed,  or  falfe 
Tokens  produced,  or  fuch  Methods  taken  to  cheat  and  deceive,  as 
"People  can  not,  by  any  ordinary  Care  or  Prudence  be  guarded 
againft,  there  it  is  an  Offence  indictable. 

In  the  Cafe  of  Rex  v.  Pinkney,  P.  6  G.  ?.  B.  R.  upon  an  In- 
dictment "  for  felling  a  Sack  of  Corn  (at  Rippon  Market)  which 
"  he  falfely  affirmed  to  contain  a  Winchefler  Bufhel,  ubi  revera  et 
"  in  facto  plurinium  deficiebat  CJV,"  The  Indictment  was  quafhed 
upon  Motion. 

Part  IV.  Vol.11.  6F  In 
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In  the  Cafe  "now  before  Us,  the  Profecutor  might  have  meafured 
the  Liquor,  before  He  accepted  it :  And  it  was  his  own  Indolence 
and  Negligence  if  He  did  not.  Therefore  common  Prudence  might 
have  cruarded  him  againft  fufrering  any  Inconvenience  by  the  Defen- 
dant's offering;  him  lefs  than  he  had  contracted  for. 

This  was  the  Cafe  of  Rex  v.  Pinkney :  And  it  was  there  faid, 
That  if  a  Shop-keeper  who  deals  in  Cloth,  pretends  to  fell  Ten 
Yards  of  Cloth,  but  inftead  of  Ten  Yards  bought  of  him,  delivers 
only  Six,  Yet  the  Buyer  can  not  indict  him  for  delivering  only  Six; 
Becaufe  He  might  have  meafured  it,  and  feen  whether  it  held  out 
as  it  ought  to  do,  or  not.  In  this  Cafe  of  Rex  v.  Pinkney,  and  alfo 
in  that  Cafe  of  Rex  v.  Combrun,  a  Cafe  of  Rex  v.  Nicholfcn,  at  the 
Sittings  before  Ld.  Raymond  after  Michaelmas  Term,  4  G.  2.  was 
mentioned ;  Which  was  an  Indictment  for  felling  Six  Chaldron  of 
Coals,  which  ought  to  contain  36  Bufhels  each,  and  delivering  Six 
Bufhels  fhort:  Lord  Raymond  was  fo  clear  in  it,  that  He  ordered  the 
Defendant  to  be  acquitted. 

Per  Cur.  unanimoufly, 

•See  the  next  The  JUDGMENT  muft  be  *  ARRESTED. 

Cafe,  S.  P. 

accord'. 

Rex  verf.  Dunnage. 

+  v.  ant,-,  pa.  "~TP  HIS  Cafe  was  exactly  the  fame  Point  with  that  of  Rex  v. 
11Z5.  (the  Wheatly,  which  was  determined  this  very  Morning,  -f- 

laft  preceding 

The  Defendant  flood  indicted  for  knowingly  felling  and  deliver- 
ing Three  Bufhels  and  a  half  of  Oats,  as  and  for  Four  Bufhels, 
which  wanted  half  a  Bufhel  of  the  juft  and  due  Meafure3  with  In- 
tent to  deceive  and  defraud  &c. 

Upon  Mr.  Stowe's  Motion  to  quafh  this  Indictment,  and  Mr. 
Norton's  agreeing  that  it  could  not  be  fupported,  fince  the  Determi- 
nation of  the  Court  this  Morning,  in  the  Cafe  of  Rex  v.  Wheatly, 

This  Indictment  was  alfo  quashed  j — the  Rule  for 
fhewing  Caufe  why  it  fhould  not  be  fo,  being  made  ab- 
folute  without  Argument. 


The 
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The  following  Cafe  may  be  considered  as  One  of  this  Term ; 
becaufe  the  Certificate  bears  Date  in  rhc  Vacation  next  follow- 
ing it,  and  nearer  to  Hilary  Term  than  to  Eajier  Term. 


T 


Selwyn  Efq;  verf.  Selwyn  Widow  and  Others. 

HIS  Cafe  came  out  of  Chancery,   for  the  Opinion  of  the 
Court  of  King's  Bench- 


It  was  twice  argued  here,  and  both  Times  very  elaborately  and 
well ;  firft,  by  Mr.  Sewell,  for  the  Plaintiff,  and  Mr.  Charles  Torke, 
Solicitor  General,'  /or  the  Defendants,  in  Eajier  Term  1760, 
33  G.  2.  and  again  in  Michaelmas  Term  1760,  1G.3.  by  Mr.  Ds 
Grey,  for  the  Plaintiff,  and  Mr.  Norton  for  the  Defendants. 

The  Caufes  in  Chancery  were  thus  intitled — 

Between  George  Auguftus  Selwyn  Efq;  now  the"1 

Eldeft  Son  and  Heir  of  John  Selwyn  >  Plaintiff; 
Efq;  deceafed  J 

Mary  Selwyn  Widow  and  Adminiftratrix") 

with  the  Will  annexed  of  the  faid  John  ^Defendants. 

Selwyn,  and  Others  J 

And 

Between  The  faid  Mary  Selwyn  Widow,  Plaintiff; 

The   faid  George  Augujlus  Selwvn  and?  p.  f     , 
Others  JUeiendants. 

The  Cafe  ftated  feveral  Family-Settlements  and  Tranfaclions :  By 
which  it  appeared  that  the  Premiffes  were  limited  in  ftric"l  Settlement 
to  John  Selwyn  the  Elder  for  Life  ;  Remainder  to  his  firft  and  every 
other  Son  by  his  Wife  Mary,  fucceflively,  in  Tail  Male  ;  Remainder 
to  John  Selwyn  the  Elder  and  his  Heirs. 

John  Selwyn  the  Younger  was  the  Eldeft  Son;  And.  as  fuch, 
feifed  of  the  Remainder  in  Tail  Male. 

By  Bargain  and  Sale,  dated  20th  April  175 1,  inrolled  in  the  Com- 
mon Pleas,  between  the  faid  John  Selwyn  the  Elder  and  John  Sel- 
wyn the  Younger  of  the  firft  Part,  John  Wakelin  Gent,  of  the  iecond 
Part,  and  Francis  Donee  Gent,  of  the  third  Part,  It  is  Witneffed 
that  for  barring  All  Eftates  Tail  Remainders  and  Reverfions  of  and 

in 
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in  the  Meffuages  Farms  Lands  and  Hereditaments  after  mentioned, 
and  for  fettling  and  limiting  the  fame  to  and  for  the  Ufes  Intents  and 
Purpofes  and  in  Manner  after  mentioned,  the  faid  John  Sehvyn  the 
Elder  and  'John  Selwyn  the  Younger  did  Grant  Bargain  and  Sell  unto 
the  faid  John  Wakelin  and  his  Heirs,  All  thofe  two  Farms  Lands  and 
Hereditaments  in  the  Poffeffion  of  the  faid  John  Harris  and  William 
Harris  mentioned  in  the  faid  Bargain  and  Sale  of  the  1 2th  of  June 
1750  with  the  Appurtenances,  and  the  faid  4  Farms  in  the  Inden- 
tures of  Leafe  and  Releafe  of  the  iff  and  2d  of  April  1751,  then  in, 
fhe  feveral  Tenures  of  William  Gafcomb,  John  Prints  Mary  Print, 
and  jane  Cannon,  with  their  Appurtenances,  and  the  Reversion  and 
Reversions  &c :  To  hold  to  and  to  the  Ufe  of  the  faid  John  Wakelin 
and  his  Heirs,  To  the  Intent  He  might  become  Tenant  of  the  Free- 
hold,  to  the  End  a  Common  Recoveiy  might  be  fuffered  of  the 
Premiffes  comprized  in  that  Indenture  of  Bargain  and  Sale:  For 
which  Purpofe,  it  was  agreed  that  the  faid  Francis  Donee  fliould,  on 
this  Side  or  before  the  End  of  Eafter  Term  then  next,  or  of  fome 
fubfequent  Term,  prpfecute  .a  Writ  of  Entry  upon  Diffeifin  of  the 
fame  Premiffes,  againft  the  faid  John  Wakelin;  who  was  to  appear 
and  vouch  over  to  Warranty  the  faid  John  Sehvyn  the  Elder,   who 
was  to  appear  and  vouch  the  faid  John  Selwyn  the  Younger,  who 
was  to  vouch  the  Common  Vouchee.     And  it  was  thereby  declared 
and  agreed  that  from  and  immediately  after  the  fuffering  the  faid 
Common  Recovery  fo  as  aforefaid  or  in  any  other  Manner  or  at  any 
other  Time  fuffered  or  to  be  fuffered,  the  faid  Common  Recovery 
and  All  and  Every  other  Common  Recovery  or  Recoveries  then-to- 
fore  or  then-after  to  be  had  or  fuffered  of  the  faid  Premiffes  between 
the  faid  Parties,  fliould  enure,  and-  the  Recoverors  ftand  feifed  of 
the  Premiffes,  to  the  Ufes  aftermentioned,  viz.  To  the  Ufe  of  the 
faid  John  Sehvyn  the  Elder  for  Life,  without  Impeachment  of  Wafte, 
with  Power  to  grant  Leafes  for  any  Term  not  exceeding  2 1  Years  ; 
Remainder  to  the  Ufe  of  the  laid  John  Selwyn  the  Younger,  his  Heirs 
and  Affisns  for  ever. 

Eajlcr  Term  ended  on  the  20th  of  May  175 r. 

On  the  30th  of  May  175 1,  The  Writ  of  Entry  was  fued  cut. 

This  Writ  of  Entry  was  returnable  in  15  Days  from  the  Holy  Tri- 
nity ;  which  was  the  16th  Day  of  June  in  the  laid  Year  1751.  Tri- 
nity Term  begun  on  the  7th  of  June  J  751. 

On  the  3th  of  June  175 1,  John  Selwyn  the  Younger  made  his 
Will  in  the  Words  or  to  the  EffecT:  following,  viz.  "  This  is  the 
"  laft  Will  and  Teftament  of  me  John  Selwyn  the  Younger  ;  which 
,c  I  now  make  and  publifh  in  Order  to  fettle  my  Pveal  Eftate  in  fuch 
"  prudent  Manner  as  to  continue  the  fame  in  my  own  Family. 
'.       "    i  "  And 
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"'  And  for  that  Purpofe,  I  do  hereby  give  and  devife  unto  my  Ho- 
**  noured  Father  John  Selwyn  Efq;  All  that  my  Manor  or  Lordfhip 
<e  of  Luggerjhall  in  the  County  of  Wilts,  and  all  my  Manor  of  Mat/on 
<e  in  the  County  of  Gloucefter,  with  the  Rights  Members  and  Ap- 
**  purtenances  thereunto  belonging,  and  all  other  my  Manors  Mef- 
<e  fuages  Farms  Lands  Tenements  Redfcories  Advowfons  Rents  and 
xt  Hereditaments  whatfoever,  and  all  the  Freehold  and  other  Eflate 
"  of  Inheritance  whereof  I  the  faid  John  Selwyn  the  Younger  or  any 
"  Perfon  or  Perfons  whatfoever  In  Truft  for  or  to  my  Ufe  are  or 
""  is  feifed  or  poffeffed  either  in  Poffeffion  Reverfion  Remainder  or 
"  Expectancy,  and  all  my  Eftate  Right  Title  and  Intereft,  therein ; 
"  To  hold  the  fame  unto  and  to  the  Ufe  of  my  faid  Father  his 
**  Heirs  and  Afiigns  for  ever." 

On  the  1 2th  of  June  1751,  the  Bargain  and  Sale  of  the  20th  of 
April  175 1,  was  acknowledged  by  John  Selwyn  the  Elder  before  Mr. 
Juft.  Gundry  in  Court,  and  afterwards  inrolled. 

The  Writ  of  Entry  fur  Dijfeifin  en  le  Pojl  was  returnable  on  the 
16th  of  June  in  the  fame  Year. 

The  Writ  of  Seifin  was  tefted  1 9th  June ;  returnable  forthwith. 

The  Sheriff  executed  the  Writ  of  Seifin,  on  the  2  2d  of  June 
1 75 1  :  And  on  the  26th  of  the  fame  Junet  He  made  his  Return  on 
the  above  Writ, 

'Trinity  Term  ended  on  the  26th  of  June. 

John  Selwyn  the  Younger  died,  on  the  27/6  of  June  175 1,  with- 
out altering  or  re-publifhing  his  Will. 

On  the  Hearing  of  thefe  Caufes  before  the  Right  Honourable  the 
Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  on  the  1  ith  of 
December  1758,  His  Lordfhip  Ordered  that  a  Cafe  mould  be  made 
for  the  Opinion  of  the  Judges  of  the  Court  of  King's  Bench  upon 
the  following 

Queftion — Whether  the  feveral  Lands  Tenements  and  Heredita- 
ments comprized  in  the  Deed  of  the  20th  of  April  1751,  passed  by 
■the  Will  of  John  Selwyn  the  Son. 

The  Quefdon  turned  upon  two  Points ; 

1  ft.  Whether  John  Selwyn  the  Younger,  at  the  Date  of  hfs  Will, 
had  any  Ufe  Eftate  or  Intereft  in  the  PremifTes,  to  devife : 

2d.  If  He  had,  Whether  the  fubfequent  Recovery  was  a  Revo- 
cation. 
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The  Certificate  returned  to  the  Court  of  Chancery  was  dated  on 
2d  March  1761  ;  and  was  in  the  following  Words,  viz. 

"  Having  heard  Counfel,  and  confidered  this  Cafe,  (which  the 
■"  Parties,  by  Agreement  between  themfelves,  delayed  arguing,) 
•"  We  are  of  Opinion  That  the  feveral  Lands  Tenements  and  Here- 
"  ditaments  comprized  in  the  Deed  of  the  20th  of  April  175 1, 
"  passed  by  the  Will  of  John  Selwyn  the  Son." 

"  Mansfield. 
"  T.  Denison. 
"  M.  Foster. 

"    E.  WlLMOT. 

Agreeable  to  ancient  Ufage,  Upon  Cafes  referred  out  of  Chancery, 
The  Court  did  not  give  the  Rcafons  of  their  Opinion,  nor  mention 
the  Grounds  upon  which  they  formed  it.  Therefore  I  have  omitted 
the  Arguments  at  the  Bar ;  which  were  very  elaborate,  very  learned, 
and  very  ingenious :  Becaufe  they  took  in  many  Topics  which  the 
Court  might  not  form  their  Judgment  upon. 

In  the  Courfe  of  the  Arguments,  The  Court  repeatedly  exprefTed 
their  Approbation  of  the  Cafe  of  Sir  John  Ferrers  and  Sir  Jdhn  Curfon 
■«Cro.  Jac.  againft.  Sir  Richard  Fermor  and  Others.  *  And  therefore  it  is  likely 
that  they  confidered  the  Whole  as  One  Conveyance,  which  mutt  relate 
to  the  Date  of  the  Bargain  and  Sale;  Which  was  perfe&ed,  made 
abfolute,  and  delivered  from  Objections,  by  the  fubfequent  Cere- 
monies. 

It  is  probable  too,  from  fome  Expreffions  dropped,  They  might 
think  that  John  Selwyn  the  Younger,  by  virtue  of  the  Bargain  and 
•Sale,  had  a  voidable  contingent  executory  Ufe,  to  arife  out  of  the  fub- 
fequent Common  Recovery; — That  fuch  a  Ufe  was  devifable; — 
And  that  the  fubfequent  Recovery  executed  fuch.  Ufe,  and  made  it 
abfolute. 

Note — It  had  been  at  firft  urged,  on  behalf  of  the  Defendants, 
againft  the  Plaintiff  the  Heir  at  Law,  "  That  the  Will  was  made 
"  fubfequent  to  the  Recovery  :  For  that  the  Will  was  made  on  the 
"  Sth  of  June  1751,  And  the  Term  begun  upon  the  7th.  And  the 
"  Recovery  fhall  relate  to  the  Jirfl  Day  of  the  Term,  as  the  Whole 
"  Recovery  is,  both  in  Law  and  in  FacT:,  the  Tranfaction  of  One 
"  Day  ;  And  therefore  the  Judgment  in  the  Recovery  fhall  be  con- 
"  fidered  as  prior  to  the  Return  of  the  Writ  of  Entry,  and  to  the 
"  making  of  the  Will ;  And  that  there  is  Nothing  appearing  upon 
"  the  Record,  to  .prevent  the  Court  from  coniidering  it  in  this  Light." 
4  But 
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But  Mr.  Norton  gave  up  this  Point,  (and  the  Court  had  hinted  at  the 
Difficulty  of  Supporting  it,)  as  this  was  a  Cafe  that  came  out  of 
Chancery  upon  Fads  particularly  ftated;  And  it  is  f  here  fhted  "[ '* ■'""  pa- 
expreflly  "  that  this  Writ  of  Entry  was  returnable  in  1 5  Days  from 
"  the  Holy  Trinity,  which  was  the  sixteenth  Day  of  June:"  So 
that  if  this  muft  be  taken  as  the  Fadt,  "  that  the  Writ  of  Entry 
"  was  returnable  on  the  fecond  Return  of  the  Term,"  and  there 
can  be  no  Judgment  till  after  Appearance,  Then  the  Relation  to 
the  firft  Day  of  the  Term  is  out  of  the  Cafe,  And  the  Recovery 
cannot  be  till  the  fecond  Return  of  that  Term. 


The  End  of  Hilary  Term  1761,   1  G.  3. 
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wdHtfi*,         Zouch,  ex  dimiff.  Woolfton,  verf.  Woolfton  et  al\ 

Jftil  1761. 

THIS  was  a  Cafe  upon  a  Special  VerdicT:  in  Ejedtment. 
The  Queftion  arofe  upon  a  Devife  by  the  Will  offihrijlo- 
pher  Woolfton,  who  died  feifed  in  Fee  of  Lands  in  Staver- 
ton, Broadhempfton,  and  Wejlogell,  in  Devon/hire.  All  the 
Defendants,  except  Elizabeth  Wooljlon,  were  found  Not  guilty,  ge- 
nerally: And  She  alfo  was  found  Not  guilty,  as  to  the  Lands  in 
Staverton ;  But,  as  to  the  Refidue  of  the  Trefpafs,  relating  to  the 
Lands  in  Broadhempfton  and  Wejlogell,  the  Jury  found  fpecially. 

The  fpecial  Finding  was  as  follows — 

Chriftopher  Woolfton  being  feifed  in  Fee,  on  the  nth  of  Augujl 
1707,  of  the  Lands  &£  in  the  Declaration  defcribed,  in  the  Parifhes 
of  Staverton,  Broadhempfton,  and  Wejlogell  in  the  County  of  Devon, 
and  of  other  Lands  in  'Tor-Newton  and  Tor-Bryan,  did,  by  Will 
of  that  Date,  devife  to  his  Wife  Mary,  Benjamin  Abraham,  and  John 
Pope,  and  their  Heirs,  All  his  Meffuages  &c  in  thofe  Parifhes,  to 
the  following  Ufes.  As  to  the  Lands  in  Tor-Bryan,  To  the  Ufe  of 
the  faid  Truftees,  for  40  Years  after  his  Deceafe :  And  as  to  the 
MefTuages  &c  in  Staverton,  Broadhempfton  and  Wejlogell,  To  the  Ufe 
of  his  Eldeft  Son  "James,  for  Life  ;  Remainder  to  Truftees,  to  pre- 
ferve  contingent  Remainders ;  Remainder  to  the  firft  and  every  other 
Son  of  "James,  in  Tail  Male  ;  And  in  Default  of  fuch  IfTue,  the  like 
Limitations  to  his  (the  Teftator's)  Son  John  &c ;  Remainder  to  the 
Daughters  of  James,  in  Tail ;  with  like  Remainders  to  the  Daugh- 
ters of  John,  and  the  like  to  the  Teftator's  own  Daughters;  Re- 
mainder, as  to  Wejlogell,  To  the  Ufe  of  his  own  right  Heirs ;  And  as 

to  Staverton  and  Broadhempfton,  To  his  Coufin Wooljlon  in 

Tail,  with  Remainder  to  his  own  right  Heirs.     And  as  to  the 

Lands  Meffuages  &c  in  Tor-Newton  and  Tor-Bryan,  fubjecl:  to  the 
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Term  of  40  Years,  He  limited  them,  firft  to  his  Son  John,  and  then 
to  his  Son  James,  firft  for  Life,  and  then  with  Limitations  over, 
(like  to  the  preceding  Ones  j)  with  Remainder  to  his  own  right  Heirs : 
And  the  Trufl  of  the  Term  was  declared  to  be,  to  raife  iooo/.  out 
of  the  Rents  and  Profits  of  the  Premiffes  in  Tor-Bryan,  for  his 
Daughter  Elizabeth',  payable,  One  Moiety  at  her  Marriage,  and 
the  Refidue  within  3  Months  after;  and  in  the  mean  Time  30/. 
a  Year  for  Maintenance ;  And  then  the  Term  to  ceafe. 

Then  comes  this  Proviso,  viz. 

"  Provided  always,  and  it  is  my  Will  Intent  and  Meaning,  That 
"  the  faid  James  Woolfton  and  John  Woolfton,  feverally  and  refpectively, 
?*  when  they  or  either  of  them  fhall  have  an  Eftate  in  Poffeffion,  to 
"  his  or  their  refpective  proper  Ufe  or  Ufes,  of  and  in  the  aforefaid 
"  Meffuages  Lands  Tenements  and  Hereditaments,  for  his  or  their 
"  Life  or  Lives,  by  virtue  of  the  feveral  Limitations  herein  before 
"  mentioned,  fhall  have  full  Power  Liberty  and  Authority,  from 
"  Time  to  Time  during  his  or  their  refpective  Life  or  Lives,  by  Deed 
"  or  Deeds  Writing  or  Writings  to  be  by  him  or  them  refpectively 
"  fubfcribed  and  fealed  in  the  Prefence  of  two  or  more  credible 
"  Witneffes,  to  ajjign  limit  or  appoint,  to  or  to  the  Ufe  of  or  in  Truft 
"  for  any  Woman  or  Women  that  fliall  be  his  or  their  refpeSlive  Wife 
"  or  Wifes,  for  and  during  the  natural  Life  and  Lives  of  fuch  Wo- 
"  man  or  Women,  for  or  in  the  Name  or  in  lieu  of  their  Jointure 
f*  or  Jointures,  All  or  any  Part  oi  the  feveral  Meffuages  Lands  Te- 
"  nements  and  Hereditaments  to  Him  or  Them  the  faid  James 
"  Wool/Ion  and  John  Woolfton  herein  before  refpectively  limited  as 
"  aforefaid." 

The  Teftator  died  on  the  12th  of  Auguft  1707. 

James  entred  into  his  Part,  under  the  Devife  j  And  John  alfo, 
into  his  Part. 

John  died  feifed,  leaving  only  One  Son,  named  alfo  John  j  who 
is  the  Leffor  of  the  Plaintiff. 

James,  being  fo  feifed,  took  to  Wife  the  Defendant,  then  Eliza- 
beth Bogan  ;  And,  previous  to  the  Marriage,  by  Indenture  dated 
31ft  May  1 71 2,  duly  executed,  between  the  faid  J ames  Woolfton 
of  the  firft  Part,  William  Bogan  of  Gatcomb  in  the  faid  County  Efq; 
and  John  Legajftc  Clerk  of  the  fecond  Part,  and  the  faid  Elizabeth 
Bogan  (Sifter  to  the  faid  William  Bogan)  of  the  third  Part,  {Reciting 
the  faid  Will  as  to  the  Devife  to  James,  and  the  Provifo,)  In  Con- 
fideration  of  the  intended  Marriage,  and  in  Part-performance  of  cer- 
tain Articles  of  Agreement  (of  the  Day  before)  between  the  faid  Par- 
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ties,  James  Woolflon,  having  by  virtue  of  his  Father's  Will  an  Efkte 
in  Poffeffion  to  his  own  proper  Ufe  for  his  Life  in  the  feveral  Mef- 
fuages &c  fo  deviled,  Doth  according  to  the  Power  to  him 
given,  and  by  virtue  thereof  and of all  and every  other  Power 
and  Powers  and  Authorities  which  to  him  doth  or  may  belong, 
ajjign  limit  and  appoint  to  the  faid  William  Bogan  and  John  Legaflic 
and  the  Survivor  of  them  and  his  Heirs,  All  that  Capital  Meffuage 
&c  and  all  other  Meffuages  Lands  &c  in  Staverton,  and  his  Mef- 
fuages and  all  other  his  Lands  in  Wejlogell,  and  the  Reverfion  and 
Reverfions  &c :  To  hold,  as  to  the  Lands  in  Staverton,  to  the  Truf- 
tees,  to  the  Ufe  of  Elizabeth  Bogan  for  Life,  for  and  in  the  Name 
and  in  lieu  of  her  Jointure,  (to  commence  from  and  after  the  Mar- 
riage and  the  Death  of  James  j)  And  as  to  the  other  Premines  in 
Wejlogell,  to  the  Ufe  of  the  faid  Elizabeth  Bogan  during  the  Joint- 
Lives  of  Herfelf  and  of  Prudence  Wooljlon  Widow  of  the  Tefta- 
tor's  eldeft  Brother,  for  and  in  the  Name  and  in  lieu  of  her  Jointure, 
(to  commence  from  and  after  the  Marriage  and  the  Death  of  James.) 

In  this  Indenture  is  contained  a  Provifo,  That  if  the  faid  Elizabeth 
Bogan  do  not,  within  3  Months  after  Requeft  made,  at  the  Cofts 
of  fuch  Perfon  as  mall  then  be  Tenant  of  the  Freehold  or  be  fei- 
fed  of  all  or  any  Part  of  the  Meffuages  Lands  &c  whereof  the  faid 
James  Woolflon  mall  during  the  Coverture  be  feifed  of  any  Eftate  of 
Inheritance,  release  all  and  every  Dower  and  Claim  of  Dower, 
and  all  her  Right  and  Intereft  unto  the  feveral  Meffuages  Lands  &c 
(her  faid  Jointure  excepted,)  Every  Thing  contained  in  this  Inden- 
ture mould  be  void. 

There  was  alfo  in  this  Indenture,  a  Covenant  from  James  Wool- 
Jlon  with  the  Truftees,  That  He  has  full  Power  thus  to  appoint  the 
Premiffes  in  Staverton  and  Wejlogell;  And  that  the  faid  Elizabeth 
and  his  Sons  by  her  jliall  enjoy  according  to  the  Intent  of  this  Deed 
and  of  the  Will,  free  from  all  Incumbrances  except  an  Annuity  of 
50/.  per  Annum  payable  (out  of  Blacker)  to  the  faid  Prudence; 
And  He  covenants  to  make  further  Affurance,  within  ten  Years,  if 
required. 

Afterwards,  during  the  Coverture,  James,  by  Deed  Poll  dated 
the  15th  of  February  1738,  (containing  a  Recital  of  the  abovemen- 
tioned  Devife  to  him,  and  of  the  faid  Indenture  tripartite  of  31ft 
May  17 1 2,  and  of  the  Provifo  therein  contained  and  abovementioned, 
and  that  the  then  intended  Marriage  took  Effect,)  for  and  in  Confe- 
deration of  the  great  Love  and  AffeElion  which  He  bore  to  the  faid 
Elizabeth  now  his  Wife,  and  for  a  better  Provijion  and  Mainte- 
nance for  Her,  releases  to  Norton  Nelfon  and  Margaret  hisWife 
Executrix  of  William  Bogan  the  furviving  Truftee  in  the  Indenture  of 
31ft  May  iyrz,  the  Provisoes  contained  in  the  faid  Indenture  and 
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Afterwards,  by  Indenture  dated  3d  October  1751,  Reciting 
to  the  fame  Effect  as  is  recited  in  the  Deed,  Poll  of  1 5th  February 
1738,  and  alfo  reciting  that  the  faid  Prudence  Woolfton  (the  Widow) 
was  dead,  and  that  'James  Wooljlon  had  received  the  Sum  of  600/. 
and  upwards  which  had  fallen  to  his  Wife  Elizabeth  fince  their  Mar- 
riage, fo  that  the  Jointure  made  for  her  by  the  faid  Indenture  tri- 
partite of  31ft  May  171 2,  was  no  Way  equivalent  to  the  Fortune 
He  had  received  with  Her,  He  the  faid  James  Woolfton,  in  Conli- 
deration  of  the  Premiffes  and  of  Love  and  Affection  to  the  faid  Eli- 
zabeth his  Wife,  as  an  Increase  to  her  Jointure,  (being  then  in, 
Poffeflion  &c  ut  fupra,)  ajjigns  limits  and  appoints,  in  Purfuance 
and  by  Virtue  of  the  Power  given  him  by  the  Will,  and  of  all 
other  Powers  and  Authorities  that  were  in  Him,  All  the  Meffuages 
Lands  &V  devifed  to  him  by  his  Father's  Will,  in  the  feveral  Parifhes 
of  Weflogell  Broadhempjion  and  Staverton  (fpecifying  them  particu- 
larly) to  Truftees,  to  the  Ufe  of  the  faid  Elizabeth  and  her  Afiigns 
for  her  Life,  as  an  Augmentation  of  her  Jointure. 

The  Jury  then  find  the  Value  of  all  the  Lands  devifed  to  James 
Woolfton  to  be  196 /.  10  s.  per  Annum;  viz.  Staverton  90 /.  Broad- 
hemp/Ion  60/.  Weflogell  46/.  \os.  And  that  the  Lands  devifed  to  John 
were  of  the  yearly  Value  of  230  /. 

James  died  on  30th  November  1756,  without  Iffue  Male;  lea- 
ving only  One  Daughter  now  living ;  and  Ten  Grand-children  by 
another  Daughter,  Nine  of  which  are  now  living. 

Elizabeth  entered  into  all  the  Premiffes  devifed  by  the  Will  of 
Chrijlopher  and  comprifed  in  the  faid  Indentures ;  and  is  ftill  pof- 
feffed  thereof. 

John,  the  Son  of  John  and  Leffor  of  the  Plaintiff,  is,  and  has 
been  ever  fince  the  Death  of  John  his  Father,  feifed  of  the  Reft. 

Prudence  died  before  James,  and  before  his  Making  the  Deed 
dated  3d  OcJober  1751. 

The  Lefibr  of  the  Plaintiff  entered  into  the  Premiffes  in  Broad- 
hempfton  and  Weflogell  on  30  June  3 1  G.  2.  and  demifed  to  the  Plaintiff" 
&c.  But  whether,  upon  the  whole  Matter,  the  faid  Elizabeth  be 
guilty  of  the  Trefpafs  as  to  the  Premiffes  in  Broadhempjion  and  Wejl- 
ogell,  the  Jury  know  not ;  but  pray  the  Advice  of  the  Court :  And 
if  it  {hall  feem  to  the  Court  "  that  She  is  guilty  thereof,"  then  they 
find  Her  guilty  j  but  if  £V,  then  Not  guilty. 


The 
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The  Queftion  arofe  upon  the  Proviso  in  the  Will  of  Chrijlo- 
pher  Wooljlon,  impowering  his  two  Sons  to  make  Jointures,  and  upon 
the  Execution  of  that  Power. 

It  was  argued,  on  Friday  laft,  the  ioth  of  April  1761,  by  Mr. 
Gould  for  the  Plaintiff;  and  now  by  Mr.  Dunning  for  the  Defendant. 

Mr.  Gould — The  Queflion  (in  a  narrow  Compafs)  is  Whether 
fames  Woolflon  had  not  completely  exhausted  his  Power,  by  exe- 
cuting his  Indenture  of  31ft  May  17 12  :  Or  Whether  any  Power 
remained  in  him  after  the  Making  of  that  Deed. 

•  1  Saii.  240.  jje  begun  with  laying  down  fome  of  the  *  Genera!  Rules  as  to 
L\PeerYwm.  tne  Execution  of  Powers ;  And  then  propofed  to  confider  ift.  The 
149.  Senfe  and  Subftance  of  the  prefent  Power;  zd\y.  Whether  it  was 

8  Rep.  69.  b.  exhaujled. 

2  Strange 
992. 

Firft — The  Intent  was  to  enable  fames  to  make  a  Jointure  on  his 
future  Wife  or  Wives  as  often  as  He  mould  marry. 

Secondly — It  has  been  completely  exhaufled  with  refpect  to  this  Wife, 
by  the  firfi  Deed ;  which  has  no  exprefs  Refervation ;  nor  intended 
any.  It  is  like  the  Cafe  of  Powers  of  Revocation  j  which  can  be 
executed  but  once,  and  not  toties  quoties.  This  was  fettled  in  the 
Cafe  of  Hele  v.  Bond,  Prec.  in  Chancery  474. 

The  Lands  in  Staverton  were  charged  with  an  Annuity  of  50  /. 
per  Annum  to  Prudence  :  And  the  Intention  was,  "  That  Staverton, 
when  clear  of  that  Annuity,  mould  be  her  Jointure;"  And  She  and 
her  IfTue  were  to  enjoy  thofe  Lands  in  Staverton. 

He  faid  He  could  find  no  Cafes  that  were  quite  applicable  to  the 
f  1  zth  No-    prefent.     Harvey  v.  Harvey,  -j-  in  Cane,  is  not. 

'vernier  l  7  39. 

1 740.    See        Mr.  Dunning  now  argued  for  the  Defendant — He  entered  into 
Equity  Cafes   the  Origin,  and  went  through  the  Hiftory  of  Powers :  Which  He 
Vol.z.  'pa.    divided  into  three  Sorts  j 
669,  670. 

pi.  20,21,22.      jfl.#  Naked  Powers,  unaccompanied  with  anylntereft:  (Which 
He  allowed,  were  to  be  conftrued  ftriclly.) 

2d.  Powers  given  to  Donees  in  particular  Eftates :  (Which, 
though  to  be  conftrued  ftriclly  in  favour  of  Remainder-men  j  yet 
are  extended  by  Ld.  Harcourt,  in  the  Cafe  of  Beale  v.  Beale,  i  Peere 
Wms.  244.) 

1  3d.  Powers 
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3d.  Powers  referred  by  the  Donor,  for  the  Benefit  of  himfelf, 
or  of  his  Heir  who  would  have  been  intitled  to  the  Fee,  if  it 
had  not  been  limited  by  the  Donor's  Ad.  Of  this  lafi  Sort,  is 
the  prefent  Power:  Where  the  Donor  referved  a  Power  to  the 
Tenant  for  Life,  which  would  otherwife  have  defcended  with  the 
Fee ;  And  is  part  of  the  old  Dominion  the  Donor  had  over  his 
own  Eftate. 

Thefe  have  received  liberal  Conftru&ions.  Hob.  312.  Kibbet  v. 
Lee,  Tr.  17  Jac.  I.  Or  by  v.  Mohun,  Eq.  Cafes  Abr.  343.  pi,  5. 
2  Fern.  531.  Prec.  in  Chancery  257.  3  Cham.  Rep.  102.  Rep. 
Eq.  45.  Lady  Coventry  v.  Earl  of  Coventry  et  a  I' :  Eq.  Ca.  Abr.  348. 
PI.  19.  Lucas  463.  9  Modern  12.  Finer' 's  Abr.  Tit.  Powers, 
477.  A.  13.  pi.  4. 

The  Point  is — Whether  the  fecond  Deed  of  Appointment  in  this 
Cafe  is  well  warranted  by  the  Power. 

The  Objection  can  only  be  to  the  Manner  of  executing  it ;  vix. 
doing  it  by  two  Deeds  inftead  of  One :  For  it  is  admitted  "  It  might 
"  have  been  done  by  One  Deed." 

But  the  Words  of  the  Power  are,  "  by  Deed  or  Deeds :"  Which 
warrants  the  Doing  it  by  Two.     Powers  of  leafing,  jointuring,  fel- 
ling, revoking  &c,  may  be  executed  at  different  Times,  and  by  dif- 
ferent Deeds :  As  was  Lady  Jane  Coke's  Cafe,  (then  Lady  Jane 
Holt.) 

As  to  the  Cafe  of  Hele  v.  Bond,  Prec.  in  Chancery  474 — That  De- 
termination was  right:  For  there  the  Power  of  Revocation  was  ex- 
ecuted over  the  whole  Eftate. 

He  denied  that  there  was  any  Thing  in  the  fir  (I  Appointment, 
which  takes  away  or  bars  James's  Right  to  make  a  Second :  Though 
He  admitted  that  He  might  not  at  that  Time  have  any  formed  pofitivc 
Intention  to  do  fo. 

The  Provifo  in  the  Indenture  of  31ft  May  171 2,  "  that  Eliza- 
"  beth  Bogan  fhould  releafe  all  Claim  to  Dower,"  was  to  bar  Her, 
not  Him.     And  He  has  releafed  that  Provifo. 

Befides,  She  never  could  have  Dower  out  of  thefe  Lands.  And 
the  Covenant  "  to  enjoy'1  is  only  an  ExpreJJio  eorum  qitce  tacite  infunt : 
It  does  not  include  nor  relate  to  the  Remainder-men •,  but  is  only 
a  Tranfaclion  between  the  Hufband  and  Wife  and  her  IlTue  ;  and 
is  only  for  Enjoyment  according  to  the  Intent  of  the  Deed  and  Chri- 

Part  IV.  Vox..  II.  6  I  Jopber's 
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"  Jlopher's  Will."  So  that  this  Covenant  would  not  extinguish  the 
Power,  or  releafe  it,  or  extend  to  the  Remainder-man  ;  but  leaves 
the  Matter  juft  as  it  found  it:  It  only  operated  on  the  Subject  Mat- 
ter of  that  particular  Deed. 

Therefore  thefe  two  Appointments  are  not  at  all  incompatible ; 
but  are  agreeable  to  the  Intent  of  the  Power  and  of  the  Parties. 

And  there  was  even  a  pecuniary  Confideration  for  the  fecond  Join- 
ture ;  viz.  her  additional  Fortune  :  (though  Love  and  Affection 
alone  were  fufficient.) 

As  to  Authorities — The  only  One,  He  faid,  that  feems  to  im- 
peach the  Liberality  He  contended  for,  is  the  Cafe  of  Rattle  v.  Pep- 
bam,  2  Strange  992.  M.  8  G.  2.  B.  R:  And  there  indeed,  the  Court 
looked  upon  themfelves  to  be  bound  down  to  a  ftrict  Conftruction, 
by  IVhitlock's  Cafe,  8  Rep.  69.  h. 
_T ,  ,,   ,        But  Harvey  v.  Harvey,  in  *  Barnardi  (Ion's  Rep.  in  Chancery  \oi 
/^abfoluteiy  109.  was  fmce  that  Caie.     He  then  cited  it  from  a  Manujcript  j  and 
forbid  the      argued  from  it  to  the  prefent  Cafe.     He  alfo  mentioned  the  Cafe 

Book:  For  it  of  Scr0Pe  v-  °Jh>  in  Dm' Proc'  2$th  March  l736  ■  which  He  faid 
would  be  only  was  unlike  to  the  prefent  Cafe  and  alfo  to  that  of  Harvey  v.  Harvey ; 
mifleading  por  tne  iatter  js  jn  Point,  and  proves  "  That  fuch  a  Power  as  this  is 
put  them  up-  "  may  be  executed  at  feveral  Times."  If  the  Settlement  in  17 12, 
on  reading  it  was  not  intended  to  be  3.  full  and  complete  Execution  of  the  Power  it 
He  fa.d  it  was  ^jj  nQt  prevent  tne  making  a  further  Provifion  afterwards.     Here. 

marvellous,  *.  .  °.  .  ,  * 

however,  to    the  Remainder- Man  is  a  meer  Volunteer ;  there,  he  was  a  Purchafer. 

thofe  who 

knew  the  Serjeant  and  his  manner  of  taking  Notes,  that  he  mould  fo  often  Jlumbh  upon  what  was  right : 

But  yet,  that  there  was  not  one  Cafe  in  his  Book,  which  was  fo  throughout. 

That  Cafe  was  indeed  in  a  Court  of  Equity.  But  the  Conductions 
of  this  Court,  and  of  a  Court  of  Equity,  ought  to  be  the  fame :  Elfe, 
a  defective  Execution  of  a  Power  would  be  in  a  better  Cafe  than  a 
legal  Execution  of  it. 

Mr.  Gould,  in  Reply — The  Power  was  exhaufted  by  the  firft 
Deed,  according  to  the  fubjlantial  Intent  of  the  Power  given  by 
the  Will.  The  Hulband  had  Power,  it  is  true,  to  limit  from  lime 
to  Time  upon  different  Wives;  or  upon  One  Wife,  at  feveral  Times 
and  by  different  Deeds.  But  upon  this  Deed,  it  manifeftly  appears 
to  be,  and  to  be  intended  to  be  a  complete  fointure  by  this  firft 
Deed  of  17 12  :  And  no  fubfequent  Event  (as  the  not  having  IlTue 
Male,  for  inftance,)  can  make  any  Alteration. 

The  contracting  Parties,  her  own  Relations  and  Friends,  intend- 
ed that  the  Lands  in  Staverton  fhould  be  the  jull  and  whole  Provifion 
for  the  Jointure  of  the  Defendant  Elizabeth :  But  as  there  was  an 
I  Annuity 
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Annuity  of  50/.  a  Year  ifluing  out  of  thofe  Lands  during  the  Life  of 
Prudence,  therefore  the  Farm  called  Metley,  lying  in  Weftogell,  was 
alfo  fettled  upon  her  during  the  Joint  Lives  of  Her  and  Prudence, 
as  a  Security  againft  that  Incumbrance  upon  Staverton.  And  She 
was  obliged  by  the  Provifo,  to  releafe  all  Right  and  Title  of  Dower 
to  James's  Lands  of  Inheritance. 

The  Covenant  from  James  is  confined,  "  According  to  the  Li- 
"  mitations  in  the  Will :"  And  The  Power  given  by  the  Will  was, 
"  To  make  a  Jointure  of  all  or  any  Part  of  the  Lands." 

I  admit  that  if  James  had  declared  this  to  be  only  in  part  of  her 
Jointure,  or  exprcfjly  referved  a  Power  to  add  any  more,  He  might 
afterwards  have  augmented  it :  But  not  having  made  any  fuch  De- 
claration or  Refervation,  the  Power  is  exhausted.  And  it  is  juft 
like  the  Cafe  of  Hele  v.  Bond,  (a  Cafe  very  folemnly  determined.) 

As  to  the  Cafe  of  Harvey  v.  Harvey — There,  the  Power  never 
was  executed  at  all.  That  Power  was  to  fettle  Lands :  He  fettled 
a  Rent-Charge.  It  was,  at  Law,  no  Execution  of  the  Power.  It 
came  into  Chancery,  to  fupply  the  Defect,  and  make  it  good,  which 
it  was  not  before.  And  the  third  Deed  there  fhewed  the  Intention 
"  That  it  fhould  be  according  to  the  Power  referved  to  Edward  Har- 
"  vey  by  the  Deed  of  1715." 

The  *  Cafe  of  Scrope  v.  Offley  is  ftrong  for  the  Plaintiff  here.  *  In  Do^ 

March  1 73 j. 

Lord  Mansfield — The  material  Fads  ftated,  are,  The  Devife 
by  Cbrijlopher  to  his  two  Sons,  in  ftricT:  Settlement ;  and  the  Power 
given  them  "  to  fettle  Jointures,"  Which  Power  James  made  Ufe 
of,  upon. his  Marriage  in  17 12,  by  fettling  Lands  in  Staverton,  with 
a  provisional  Addition  during  two  joint  Lives,  of  Lands  in  Weftogell, 
(there  being  an  Annuity  of  50/.  per  Annum  payable  to  the  Teftator's 
elder  Brother's  Widow  out  of  Staverton.)  In  this  Deed  of  Settle- 
ment, there  is  a  Provifo  for  the  Wife's  releafing  Dower,  and  alfo  a 
Covenant  from  James,  "  That  he  had  Power  to  make  the  Appoint- 
"  ment,"  and  for  Enjoyment  under  it.  He  afterwards  releafes  her 
Agreement  to  give  up  her  Claim  to  Dower.  Then  comes  the  In- 
denture of  October  1 75 1,  in  Augmentation  of  her  Jointure.  There 
is  Nothing  ftated  in  the  Verdict,  nor  any  Queftion  made,  about  the 
Dower. 

The  fingle  Queftion  is  Whether  the  additional  Jointure  is  war- 
ranted by  the  Power,  and  is  a  good  Execution  of  it ;  Or  whether  the 
Power  was  totally  exhaufied  by  the  Settlement  in  17 1 2. 

This 
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This  Queftion  depends  upon  two  Points:  ift.  What  is  the  Ori- 
ginal Conftruttion  of  the  Power ;  2d.  Whether  the  Settlement  of 
17 1 2  has  barred  James  the  Hufband  from  making  any  further  Set- 
tlement upon  the  fame  Wife ;  (provided  it  be  fuch  as  is  warranted  by 
the  Original  Conftru&ion  of  the  Power.) 

The  Firft  Point  is — Whether  it  be  neceffary  that  this  Power  mud 
be  executed  all  at  once  j  Or  whether  it  may  be  executed  at  different 
Times. 

The  Provifo  in  Chriftopher 's  Will  which  gives  this  Power,  gives  it 
at  large,  without  any  Reftraint :  All  is  left  in  the  Difcretion  of  the 
Hufband.  It  is  no  Bar  of  Dower  ;  becaufe  'tis  only  "  for  or  in  the 
"  Name  or  in  lieu  of  Jointure  :"  (which  does  not  bar  Dower.) 
The  only  Limitation  to  it  is,  that  She  can  not  enjoy  it  longer  than 
her  Life. 

It  looks  as  if  the  Drawer  of  the  Claufe  in  the  Will,  which  gives 
this  Power,  had  it  in  View,  "  that  it  might  be  done  at  different 
"  Times,  and  repeated  more  than  once."  For  the  Words  are  that 
the  Husband  mall  have  Power  "  from  Time  to  Time  during  his 
tc  Life,  by  Deed  or  Deeds,  Writing  or  Writings,  to  limit  all  or  any 
"  Part  of  the  Eflate  to  any  Woman  or  Women  that  fhall  be  his 
"  Wife  or  Wives,  for  and  during  their  Life  or  Lives :"  And  it 
has  no  Meaning  other  than  by  applying  thefe  Words  to  each  re- 
JpeSlive  Wife  that  he  might  marry,  and  confirming  them  to  im- 
power  the  Husband  to  make  different  Settlements  upon  the  fame 
Wife. 

The  Anfwer  given  to  this  is,  "  That  this  Manner  of  Expreffion 
,c  is  meant  to  take  in  the  Cafe  of  marrying  different  Wives,  one 
*'  after  another." 

But  that  might  have  been  done  without  thefe  particular 
Words,  and  by  a  more  general  Manner  of  Expreffion  than  is  here 
nfed. 

So  that  upon  the  very  Frame  and  Creation  of  the  Power,  it  is  to 
be  executed  at  different  Times,  if  it  fhall  be  fo  thought  proper. 

The  Power  in  the  Cafe  of  Harvey  v.  Harvey  was  in  different 
Words  from  thefe,  and  not  fo  flrong  as  thefe  :  The  Power  there 
was  "  To  fettle  fo  much  of  the  Premiffes  as  fhould  be  of  the  yearly 
"  Value  of  60.3/.  for  a  Jointure  and  Provifion  for  fuch  Wife  during 
"  her  natural  Life."  That  was  for  A  Jointure  j  One  fpecific  entire 
2  Thing  4 
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Thing:  Not  "upon  a  Wife  *  or  Wives:"   Not  "  from  Time  to* The  Wordsr 
"  77/w*  -,"  Nor  "  by  Deed  or  Deeds,  Writing  or  Writings."     It  was  ]Sr</ Jar- 
there  urged  "  That  the  Power  was  executed."    The  Lord  Chan-Hes  any  other 
cellor    ( Lord  Hardwicke)    was   clear  That  he  might  execute  the  ^'fe'  ti)at/. 
Power  at  different  Times ;  lejs  than  the  Whole,  at  firjt ;  and  then^a  Edward 
more.     It  was  in  that  Cafe  admitted  by  Mr.  Wilbraham,  "  That  it  may  feule 
"  might  be  executed  at  different  Times."  And  fo  Lord  Hardwicke 
again  held  at  the  Re-hearing. 

This  Cafe  now  before  Us  is  infinitely  ftronger  than  that  of  Har- 
vey v.  Harvey :  And  it  is  certain,  that  in  the  prefent  Cafe,  the 
Power  might  have  been  executed  at  different  Times,  upon  the  ori- 
ginal Conjlruclion  of  it. 

Second  Point — This  being  fo,  It  brings  Us  to  the  Operation  of 
the  Deed  of  Settlement  in  1712  ;  and  leads  Us  to  inquire,  in  the 
firfl  Place,  What  James  intended  by  this  Deed,  which  limits  the 
Lands  in  Staverton  and  the  Farm  in  Wejlogell  to  the  Ufe  of  the  De- 
fendant Elizabeth. 

It  is  urged  that  they, are  given  Her  "  for  and  in  the  Name  and  in 
"  Lieu  of  her  Jointure  ;"  And  that  there  is  a  Covenant,  "  That 
"  She  and  his  Sons  by  Her  fhall  enjoy." 

Now  if  this  was  a  Difpute  with  the  Son  of  the  Marriage,  I 
fhould,  even  in  that  Cafe,  think  that  James  had  not  exhaufted  his 
Power  by  this  firfr.  Deed,  fo  as  to  bar  himfelf  from  adding  a  further 
Provifion.  For  this  is  not  faid  to  be  in  full  of  her  Jointure,  or  in 
Bar  of  any  further  Provifion,  or  in  fall  Satisfaction  of  it,  or  any 
fuch  Thing  :  And  the  Covenant  relates  to  Chriftopher's  Title  and 
Power  of  Devifing ;  and  is  for  Enjoyment  according  to  the  Will,  and 
to  fupport  the  Title  to  the  Efhite  under  the  Will.  So  that  this  Cove- 
nant does  not  carry  the  Thing  further  than  if  there  had  been  no 
fuch  Covenant  in  the  Deed  :  It  is  only  Expreffw  eorum  qua  taciti 
infunt. 

He  might,  notwithstanding  that  Covenant,  have  executed  the 
Power  for  the  Benefit  of  another  Wife,  if  he  had  married  One. 
And  it  is  not  natural  to  fuppofe  that  Elizabeth's  Friends  fhould  tie 
Him  up  againft  Her,  and  not  againft  a.  future  Wife,  who  would  be 
a  Step- mother  to  her  Children. 

The  Cafe  of  Scrope  v.  Offley  is  not  like  this  Cafe.  That  Cafe 
turned  upon  the  Words — "  To  be  thereafter  made  committed  or 
"  done  by  them  or  either  of  them :"  And  there  could  be  no  In- 
cumbrance but  the  fecond  Jointure. 

Part  IV.  Vol.  II.  6K  ,  But 
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But  if  there  could  have  been  a  Doubt,  if  the  Difpnte  had  been 
with  the  Son  or  other  Ifiue  of  the  Marriage  -,  Yet  this  is  a  Difpme 
with  the  Remainder- Man  :  And  it  can  not  be  imagined  that  it  could 
be  the  Intention  of  James  Himielf  or  of  any  of  the  Parties  to  this' 
Deed,  "  That  He  fhould  preclude  Himfelf  from  making  a  further 
"  Provifion  for  his  Wife,  for  the  Benefit  of  the  Remainder- Man, 
"  who  was  no  Party  to  the  Deed,  but  a  mere  Stranger  to  it,  and 
"  enjoyed  a  good  Eftate  under  the  Will."  The  Remainder-Man 
could  never  be  in  the  Contemplation  of  the  Parties  who  made  this 
Deed. 

And  as  to  this  Point — The  Cafe  of  Harvey  v.  Harvey  is  very  ap- 
plicable. That  was  "  in  full  for  her  Jointure,  and  in  full  Recom- 
'•'  pence  and  Satisfaction  of  Dower  or  Thirds  at  Common  Law:" 
And  that  Power  was  a  Power  "  to  fettle  a  Jointure ;"  And  He  had 
by  the  Deed  directed  all  the  Refniue  to  be  paid  over  to  the  Re- 
mainder-Man. But  Lord  Hardwicke  obferved,  that  though  the 
Husband  barred  Her  to  claim,  yet  He  did  not  bar  Himfelf  to  give. 

He  was,  in  that  Cafe,  clear  That  the  former  Settlement  was  no 
Bar  againft  the  Hufband's  making  an  additional  Provifion  for  his  Wife 
under  .the  Power  :  And  fo  am  I,  here.  There  might  be  many  Rea- 
fons  very  fufficient  to  induce  Him  to  make  an  additional  Provifion 
for  Her.  For  Inftance,  Alterations  might  have  happened  to  his 
Family  or  Fortune,  fubfequent  to  the  former  Settlement.  Here  is 
a  Circumftance  recited  and  not  contradicted,  though  not  expreffiy 
found;  An  Additional  Fortune  came  to  his  Wife  fince  the  former 
Settlement  was  made  :  So  that  it  became  really  his  Duty  to  make  an 
additional  Provifion  for  Pier ;  as  He  had  no  Iffue  Male.  And  there 
is  Nothing  in  the  Settlement  of  1712,  to  prevent  it. 

There  is  good  Scnfe  in  what  Mr.  Dunning  faid,  "  That  Execu- 
"  tions  of  Powers  fhould  have  the  fame  Conibruclion  Force  and  Ef- 
"  feci  in  Courts  of  Laiv,  which  they  have  in  Courts  of  Equity." 
Becaufe  the  Statute  of  Ules  transferred  that  Mode  of  Real-  Property, 
from  Equity  to  the  Common  Law.  Whatever  is  a  good  Power  or 
Execution  in  Equity,  the  Statute  makes  good  at  Law. 

But  in  fome  of  the  early  Cafes,  they  reafoned  in  Courts  of  Lane, 
upon  thefe  Equitable  Powers,  from  Notions  applicable  to  naked 
Authorities  Unconnected  with  any  Intereft,  or  to  mere  legal  Powers- 
introduced  by  other  Statutes,  (fuch  as  Leafes-by  Ecclefiaftical  Perfons, 
or  Tenants  in  Tail ;)  inftead  of  adopting  the  Liberality  of  Courts  of 
Equity,  and  confidcring  thefe  Powers  brought  into  the  Common 
Law  by  the  Statute  of  Ufes,  merely  as  a  Mode  of  Owncr/kip  or  Pro- 
perty. 

*  Con- 
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Confidering  them  in  this  Light,  No  Doubt  could  ever  have  been 
made  "  Whether  a  Man  might  not  do  left  than  his  Power  j"  Or  if 
he  did  more,  "  Whether  it  mould  not  be  good  to  the  Extent  of  his 
"  Power." 

Courts  of  Equity  reafoned  as  they  would  have  done  if  the  Statute 
had  not  been  made  ;  and  were  forced  to  aflame  a  Jurifdiclion  to 
correct  the  too  Uriel  and  narrow  Conftruftion  put  upon  Powers  and 
the  Execution  of  them. 

And  yet  whatever  is  an  Equitable  ought  to  be  deemed  a  Legal 
Execution  of  a  Power:  For  there  can  be  no  Circum  fiances  to  affect 
a  Remainder-Man  perfonally  in  Confciencc,  when  a  Power  is  not 
duly  executed,  any  more  than  the  Iffue  in  Tail  or  the  Succeiibr  of 
an  Ecclefiaftical  Perfon  viz.  Leafe  is  not  duly  made. 

In  the  Cife  of  *  Rattle  v.  Popham,  This  Court  thought  themfelves  *  M-  8  G- 2- 
bound  by  -f-  Whithck'%  Cafe;  and  held  the  Leafe  not  to  be  warranted   o2 ' 
by  the  Power.     The  Widow  brought  her  Eill  in  the  Court  of  Chan-  \  8  Co.  70. 
eery.     And  Lord  Talbot,    arguing  from  the   fame  Premiums,    the 
Power  and  the  Leafe,  without  any  other  Circumftance,  held  the 
Leafe  to  ^warranted  by  the  Power.     He  faid,  It  was  not  a  defec- 
tive, but  a  blundering  Execution  :  And  He  decreed  the  Defendant 
to  pay  all  the  Cofts,  both  at  Law  and  in  Equity. 

But  there  are  no  Precedents  which  can  ftand  in  the  Way  of  our 
determining  this  Cafe,  as  it  ought  to  be  determined,  liberally,  equi- 
tably and  according  to  the  true  Intention  of  the  Par.ies. 

Mr.  Jl'H:.  Denison  declared  Himfelf  fatisfied  with  thefe  Reafons 
fo  fully  given  by  Lord  Mansfield}  and  that  He  was  of  the  fame  Opi- 
nion. 

Mr.  Juft.  Wilmot — Courts  of  Law  and  Courts  of  Equifv  ought 
to  concur  in  fupporting  the  Execution  of  thefe  Powers,  which  ;:re' 
very  convenient  to  be  inferred  in  Marriage  Settlements,  and  are  very 
ufeful  to  Families  :  And  they  ought  not  to  liften  to  nice  Diftinc- 
tions  that  favour  of  the  Sophiftry  of  Schools;  but  to  be  guided  by 
true  good  Senfe  and  manly  -Realon. 

After  the  S'atute  of  Ufes,  it  is  much  to  be  lamented  that  the 
Courts  of  Common  Law  had  not  adopted  all  the  Rules  and  Maxims 
of  Courts  of  Equity,  by  which  they  were  guided  in  their  Determi- 
nations upon  them.  This  would  have  prevented  the  Abfurdity  of 
the  fame  Party's  receiving  Cofts  in  one  Court,  and  paying  them  in 
Another,  upon  the  very  fame  Litigation. 

But 


* 
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But  the  prefent  Cafe  wants  no  Support.  Here,  the  two  Points 
are,  ift.  Whether  this  Power  was,  in  it's  original  Creation,  intended 
to  be  fuch  as  might  be  executed  at  different  Times,  and  confe- 
quently  might  be  fo,  if  the  Tenant  for  Life  thought  proper  to  ufe 
it  in  that  Manner  :  2dly.  Whether  the  Deed  in  1 7 1 2  prevented  and 
barred  the  Tenant  for  Life  from  repeating  it  a  fecond  Time. 

Firft — The  Intention  is  clear,  That  it  was  originally  intended  to 
be  executed  at  different  Times,  even  upon  the  fame  Woman. 

Then  it  is  to  be  inquired  Whether  it  might  be  fo  executed,  within 
the  Rules  of  Law. 

••  Precedents  in  The  Determination  in  the  *  Cafe  of  Hele  v.  Bond  was  certainly 
Cbancery  474.  rjght.  There,  the  Power  of  Revocation  was  executed  over  the 
whole  Eflate.  The  Power  referved  to  A.  was  "  to  revoke  the  Ufes 
"  of  the  Settlement,  and  declare  new  Ones :"  And  He  did  revoke  the 
old  Ufes,  and  limit  new  Ones,  without  annexing  any  new  Power  of 
Revocation  to  thefe  new  Ufes.  There,  the  firfr.  Power  of  Revoca- 
tion did  not  ride  over  the  new  Ufes :  It  was  executed  over  the 
whole  Eftate. 

Here,  the  Queftion  is,  Whether  this  Power  be  fo  indivifiblei 
that  it  can  be  only  executed  once. 

Diggers  Cafe  is  in  Point,  "  That  a  Perfon  who  has  fuch  a  Power 
<£  of  Revocation  mav  revoke  Part  at  one  Time  and  Part  at  another ; 
"  but  not  the  fame  Part  twice,  unlefs  he  referves  a  new  Power  of 
«'  Revocation."      i  Co.  173.  b. 

And  this  Power  in  the  prefent  Cafe  relates  to  all  and  every  Part 
of  the  Eftate,  by  the  exprefs  Terms  of  the  Provifo.  It  can  not 
therefore  be  neceffary  to  be  all  done  uno  Platu  ;  but  may  be  execu- 
ted at  different  Times:  And  it  is  highly  reafonable  that  it  fhould  be 
fo.  There  may  be  many  cogent  Reafons  to  render  it  convenient : 
As  Children  being  more  or  lefs  numerous;  A  Wife's  additional  For- 
tune, or  her  good  Behaviour  and  Merit ;  or  many  other  Circum- 
ftances  of  a  Family.  And  what  is  fuch  a  Power,  but  a  Mode  of 
Conveyance  putting  the  Tenant  for  Life  into  the  fame  Condition 
as  if  he  was  Tenant  in  Fee,  quoad  hoc  f  Therefore  it  may  be  exe- 
cuted at  different  Times. 

Second  Queftion — Then  the  only  Queftion  is,  Whether  the  Deed 
in  1712  prevents  this,  and  bars  James  from  making  any  further  Pro- 
vifion  for  his  Wife. 

Now 
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Now  as  to  the  Frame  of  the  Deed,  it  mud  be  obferved  that  the 
Practice  in  Conveyancing  is,  to  releafe  the  Power  and  all  further 
Claim  to  it,  whenever  the  Power  is  completely  executed,  and  there 
is  no  Intention  to  go  any  further  in  the  Exercife  of  it. 

And  as  to  the  Covenant — This  Covenant  means  no  more  than  the 
ttfual  Covenant  for  Enjoyment  according  to  the  Limitations  in  the  Will; 
"  that  his  Wife  and  her  IlTue  mall  enjoy  it,  fubjeSi  to  the  Power  gi- 
"  ven  by  his  Father's  Will." 

Therefore  even  if  there  had  been  IfTue  Male,  and  this  a  Litiga- 
tion with  that  Male  IfTue  of  the  Marriage,  I  mould  ftill  have  been 
of  this  Opinion  that  I  have  now  declared  :  But,  as  there  is  no 
IfTue  Male,  it  would  be  abfurd  to  make  the  Hufoand  ftipulate  that 
He  mould  not  provide  for  his  Daughter  or  Daughters  and  their 
Children. 

And  the  Proviib  "  that  the  Wife  fhould  releafe  her  Claim  to  Dow- 
**  er,"  does  not  ftand  in  the  Way;  nor  the  Releafe  of  that  Pro- 
vifo :  For  though  the  Hufband  might  mean  to  bind  Her  from 
claiming  any  more,  Yet  he  did  not  mean  to  bind  Himfelf  from 
giving  Her  more,  if  He  mould  think  fit.  It  would  be  abfurd  to 
fuppofe  that  the  Parties  to  the  Deed  underftood  or  meant  it  in  that 
Light.     Therefore  no  Inference  can  be  drawn  from  this  Provifo. 

Per  Cur.  unanimoufly, 

Judgment  for  the  Defendant. 


Rex  verf,  Sir  Wiiloughby  Afton  Eart.  and  John  Dcdd^f^ 

Efq;  et  ai\ 

MR.  Ajlon  and  Mr.  Schutz  fliewed  Caufe  againft  a  Rule  obtained 
in  the  hjk  Term  upon  the  Motion  of  Mr.  Norton,  for  Sir 
Willoughby  and  Mr.  Dodd  (as  Juftices  of  the  Peace  for  the  Countv 
of  Berks)  and  Mr.  James  Head  (Treafurer  of  the  faid  County)  to 
fhew  Caufe  Why  a  Writ  or  Writs  of  Mandamus  fhould  not  be  awar- 
ded, directed  to  them  All,  Requiring  them  the  faid  juftices  to  make 
an  Order  or  Orders  upon  the  faid  Treafurer,  to  re-imburfe  the  Pa- 
rifhioners  of  the  Parifh  and  Burrough  of  Newbury  in  the  fame  Countv 
the  Sum  of  114/.  is.  expended  by  the  Officers  of  that  Parifh,  for  the 
Relief  of  the  IVives  and  Children,  of  feveral  MilItia-Men  ordered  out 
into  aclual  Service,  in  Purfuance  of  Orders  of  the  faid  two  Juftices 
made  for  that  Purpofe  in  the  Months  of  Augnjl  September  and  No- 
vember in  the  Year  1759;  and  requiring  him  the  fad  Treafurer  to 
pay  the  fame. 

Part  IV.  Vol.  II.  6  L  Mr. 


6th 


228,   310- 
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Mr.  Aflon  made  a  Doubt  Whether  the  Direction  of  the  Writ  was 
rightly  prayed  ;  Or  whether  it  ought  not  rather  to  have  been  prayed 
*  v.  Peats  to  be  direcled  to  the  *  Sefjions :  But  however,  He  faid  the  Juftices 
™z  t*o'"L  at  Seffions  were  very  ready  to  make  any  Order  that  the  Court  fhould 
think  right ;  affoon  as  they  fhould  be  informed  what  the  Opinion 
or  Senfe  of  the  Court  is ;  And  that  they  would  do  this  voluntarily, 
without  being  compelled  by  Mandamus :  But  that  at  prefent,  and 
until  they  mould  know  the  Senfe  of  the  Court,  They  were  of 
Opinion 

1  ft.  That  a  Subflitute  of  a  Militia-man  is  not  properly  a  Militia- 
man within  the  Meaning  of  31  G.  2.  c.  26.  §  28. 

2dly.  That  as  the  Town  of  Newbury  does  not  contribute  to  the 
County-Stock,  but  have  a  feparate  Stock  of  their  own  (which  was 
admitted  to  be  true  ;)  they  were  not  intitled  to  be  re-imburfed  out 
of  the  County- Stock  for  the  weekly  Allowance  made  to  the  Families 
of  any  Newbury  Men  who  ferved  as  Subftitutes :  But  that  fuch  Al- 
lowance ought  to  be  paid  out  of  the  Newbury  Stock,  and  not  out  of 
the  County- Stock. 

Mr.  Norton,  contra,  infifted,   ift.  That  a  Subflitute  was  properly 

a  Militia-man,  within  fhe  Meaning  of  the  Act  of  3 1  G.  2.  c .  26. 

§  28  :  Efpecially,  fince  the  Conjlruclion  which  the  LegiJIature  them- 

fehes  have  put  upon  it,  by  the  fubfequent  Aft  of  33  G.  2.  c.  22. 

§  1,  6.  And  particularly  by  the  Preamble  of  this  latter  Statute. 

2dly.  That  theParifh  of  Newbury  have  a  great  many  of  their  In- 
habitants who  are  willing  to  ferve  as  Subftitutes  for  Others ;  And  that 
many  Newbury-men  ferve  as  Subftitutes  for  other  Newbury-mcn  , 
and  many  of  them,  as  Subftitutes  for  fuch  Militia-men  as  are  refi- 
dent  out  of  Newbury,  and  Inhabitants  of  other  Parts  of  the  County. 
And  He  thought  his  Requeft  was  very  fair  and  equitable ;  for  that 
He  did  not  defire  to  be  re-imburfed  out  of  the  County- Stock,  for 
the  Allowances  made  to  the  Families  of  any  Newbury-men  that  had 
ferved  as  Subftitutes  for  other  Newbury-men,  but  of  thofe  Newbury- 
men  only,  who  had  been  ordered  out  into  affinal  Service,  as  Subfti- 
tutes for  fuch  Militia-men  as  were  not  Inhabitants  of  Newbury,  but 
of  other  Parts  of  the  County  at  large;  purfuant  to  31  G.  2.  c.  26. 
§  28.  whereby  it  is  enacted  "  That  when  any  Militia-man  mall  be 
ordered  out  into  actual  Service,  leaving  a  Family  not  of  Ability  to 
"  fupport  themfelves  during  his  Abfence,  the  Overfeer  or  Overfeers 
*'  of  the  Parifh  where  fuch  Family  ftiall  refide  mall  allow  to  fuch 
"  Family  fuch  weekly  Allowance  for  their  Support,  until  the  Re- 
"  turn  of  fuch  Militia-man,  as  fliall  be  ordered  by  any  One  Juftice 
•"  of  the  Peace  j  fuch  Allowance  to  be  re-imburfed  out  of  the  County- 

"      StOCky 
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"  Stock,  by  the  Treafurer  of  the  County ;  And  fuch  Treafurer  fhall 
"  be  allowed  the  fame  in  his  Accounts." 

Lord  Mansfield  was  clear  in  his  Opinion  againft  that  of  the 
Juftices,  in  both  Points. 

1  ft.  A  Subftitute  muft,  fince  the  Act  of  33  G.  2.  c.  22.  be  con- 
fjdered  as  a  Militia-man  within  the  31  G.  2.  c.  26.  For  though 
there  might  have  been  a  Doubt  upon  the  former  Act  (at  the  firff. 
making  of  it)  "  Whether  a  Subftitute  was  a  Militia-man  for  this 
"  Purpofe ;"  Yet  this  Doubt  is  removed  by  the  latter  Act,  which 
is  a  plain  declaratory  legiflative  Expofition  of  the  former  :  The  Pre- 
amble recites  this  very  Claufe,  and  puts  this  Conftruction  upon  it 
"  That  Subftitutes  are  Militia-men  within  it." 

2dly.  As  to  the  Re-imburfment  out  of  the  County-Stock,  for 
the  Allowances  made  (under  a  proper  Order)  to  the  Families  of 
fuch  Newbury-mzn  as  have  been  Subftitutes  for  Inhabitants  of  the 
other  Parts  of  the  County — It  is  very  reafonable  and  equitable  :  And 
they  do  not  claim  it  for  the  Family  of  any  One  who  was  Subftitute 
for  a  Perfon  drawn  out  of  the  Lift  for  their  own  Diftridl. 

Mr.  Juft.  Denison  and  Mr.  Juft.  Wilmot  were  of  the  fame 
Opinion. 

However,  as  this  Queftion  was  a  very  general  One,  and  might 
affect  other  Parts  of  the  Kingdom  as  well  as  this  County  of  Berks, 
They  offered  Mr.  Afton  to  confider  further  of  it,  if  He  had  any 
Doubt  about  their  prefent  Opinion. 

But  Mr.  Afton  declared  He  had  not :  And  He  anfwered  for  the 
Juftices,  that  they  would  conform  themfelves  to  the  Opinion  of  the 
Court ;  which  they  were  only  defirous  to  be  apprifed  of,  in  Order 
to  make  it  the  Rule  of  their  Conduct. 

Upon  which  Declaration,  The  Court  thought  it  unneceffary  to 
make  any  Rule  or  Order  in  Form,  upon  the  prefent  Occaficn. 


Bevan  verf.  Prothefk. 


I 


N  a  long  Motion  about  the  Stay  of  Proceedings  in  an  Interior 
Court — 


This  Court  held,    That  the  Delivery  of  a  Recordari  facias 
Jcgnelam,  to  the  Clerk  of  a  County-Court,  after  Interlocutory  Judg- 
ment 
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mcnt  and  before  final  Judgment,  is  a  Stop  to  all  further  Proceedings 
in  that  Court. 

They  likewife  held,  That  the  Officer  of  the  inferior  Court  cart 
not  refufe  paying  Obedience  to  the  Writ,  under  Pretence  of  his  Fees 
not  being  paid  to  him  :  For  He  is  obliged  to  obey  the  Writ ;  and  has 
a  proper  Remedy,  which  He  may  take,  for  fuch  Fees  as  are  due  to 
Him. 


tuefiay  21ft  Stevens  verf.  Evans  et  al\ 

Jptil  176.1.  J 

THIS  was  an  Action  of  Trover,  for  Cattle  :  In  which,  a  Spe- 
cial Cafe  was  agreed  upon,  for  the  Court's  Opinion. 
The  Special  Cafe  ftates,  That  on  the  iith  of  April  1759,  an  Af- 
feffment  was  made  and  allowed  at  a  Veftry  of  the  Inhabitants  of  the 
Pariih  of  Wix  in  Efex,  to  re-imburfe  to  Stephen  Durant,  the  Over- 
feer,  the  Monies  laid  out  in  the  Half  Year  ended  on  Rafter  Monday 
then  next  enfuing  the  Date,  for  the  neceflary  Relief  of  the  Poor 
of  the  faid  Parifh  of  Wix,  by  the  faid  Stephen  Durant  the  Overfeer 
&c.  Which  Affeffment  was  in  due  Manner  allowed  and  confirmed  by 
two  Juftices  of  the  Peace  &c,  and  published  in  the  Church  &c. 
That  William  Vefey  was  therein  affeffed  9/.  it'll  That  afterwards, 
viz.  on  1 8th  July  1759,  William  Vefey  died,  inteftate.  That  on 
12  December  1759,  Administration  of  his  Goods  &c  was 
granted  to  John  Stephens,  the  Plaintiff;  who  poffeffed  Himfelf  of 
his  perfonal  Eftate,  and  particularly  of  the  Cattle  in  the  Declaration 
mentioned. 

That  on  the  14th  of  January  1760,  two  Juftices  of  Peace  exe- 
cuted a  Warrant;  in  which  Warrant,  the  faid  Rate  or  Affeffment 
is  recited  i.  And  the  Warrant  alfo  recites  That  whereas  it  appeared 
on  the  Oath  of  Stephen  Durant  the  late  Overfeer,  '*  that  the  laid 
"  9/.  1  1  s.  had  been  lawfully  demanded  of  the  faid  William  Vefey  de- 
ft  ceafed,  and  of  his  Widow  and  Reprcfentative  Sufannah  Vefey,  fince 
■"  his  Deceafe,  who  have  refufed  and  doth  refufe  to  pay  the  fame"  ; 
It  requires  the  Church- Wardens  Overfeers  and  Conftables  (sc.  to 
make  a  Dijlrefs  of  the  Goods  and  Chattels  of  the  late  Wil- 
liam Vesey  ;  And  if  within  fix  Days  next  after  fuch  Diftrefs,  the 
faid  Sum  of  9/.  115.  and  alfo  reafonable  Charges  of  the  Diftrefs, 
rendering  the  Overplus  to  Her  the  faid  Sufannah  Vefey,  be  not  paid 
on  Demand,  then  to  fell  &-c  :  And  if  no  Diftrefs  be  to  be  had,  then 
to  certify  the  famej  fo  that  fuch  further  Proceeding  may  be  had 
therein,  as  to  the  Law  doth  appertain. 

By  Virtue  of  this  Warrant,  the  Defendant  Goby  (then  Conftable) 

and  the  other  Defendant  Durant  (the  late  Overfeer)  at  Wix  aforefaid 

2  on 


Eafter  Term  i  Geo.  3.  119? 


on  the  19th  of  January  1760,  di/lrained  the  Cattle,  and  fold  them 
for  15/:  Which  Cattle  fo  diftrained,  were  the  Cattle  of  the  faid 
William  Vefey  in  his  Life-time,  and  at  his  Death,  and  were  diflrain- 
ed on  the  Lands  in  the  faid  Parifh  of  Wix,  occupied  by  the  faid 
William  Vefey  in  his  Life-time. 

That  the  Overplus,  after  Payment  of  the  Rate,  was  tendered 
back. 

That  Notice  of  the  Adion  was  given  to  the  Juftices. 

The  Queftion  upon  this  Cafe,  is  Whether  the  Diftraining  and 
Taking  and  Selling  the  Cattle  which  were  the  Goods  of  William 
Vefey,  in  the  Hands  of  the  Plaintiff,  his  Administrator,  by  vir- 
tue of  the  faid  Warrant,  was  lawful,  or  not. 

This  Cafe  ftood  now  In  the  Paper,  for  Argument. 

Mr.  Norton,  on  Behalf  of  the  Plaintiff,  argued  that  it  was  not 
lawful :  And  an  A&ion  of  Trover  is  maintainable  againft  the  Parifh 
Officers,  for  taking  them. 

1  ft  Objection.  It  is  a  bad  Rate,  and  illegal. 

Firft — It  is  a  Rate  made  to  re-imburfe  an  Overfeer :  Which  is  a 
bad  Rate,  as  was  fettled  in  Tatvney's  Cafe,  2  Ld.  Raym.  1009.  and 
6  Mod.  97.  Domina  Regina  v.  Paroch'  de  Littleport,  S.  C.  and 
2  Salk.  531.  S.  C.  Tawney's  Cafe.  For  the  Overfeer  was  not  obli- 
ged to  advance  the  Money  without  a  previous  Rate  :  And  He  may 
re-imburfe  Himfelf  out  of  the  next,  made  in  his  own  Time. 

Secondly — It  is  a  Rate  made  for  Half  a  Tear  ending  on  Eajler- 
Monday  next :  Whereas  a  Rate  can  not  be  made  for  longer  than  a 
Month.      6  Mod.   98.   Tawney's  Cafe,   ut  fupra ;    but  called   there 
Domina  Regina  v.  Par.  de  Littleport.     The  Cafe  of  Tracey  v.  Tal-*  The  2d  Re- 
hot,  *  in  2  SalL  532.  is  in  point.  *olotion- 

2d  Objection.  There  was  no  Refufal  by  the  Reprefentathe  to  pay 
the  Money.  Now  there  can  be  no  Diftrefs,  without  a  previous  De- 
mand and  Refufal.  The  Refufal  was  really  by  Vefey,  who  is  dead  ; 
and  by  the  Widow  who  was  not  in  Fact,  (though  She  is  in  the 
Cafe  ftated  to  be)  his  Reprefe?itative. 

But  fuppofing  thefe  Objections  not  to  hold,  and  that  the  Rate 
and  Warrant  are  good ;  Yet  the  Goods  of  Vefey  are  770/  diftrainable^ 
in  the  Hands  of  his  perfonal  Reprefentati'ue,  for  a  Rate  made  upon 
Vefey  Himfelf.     There  is  no  Inftance  of  it,  nor  any  Cafe  to  fup- 
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port  this :  Therefore  it  ought  not  to  be  fupported.  Nor  is  there 
any  Neceflity  for  it ;  For  the  Poor  can  not  fuffer  by  the  Non-Pay- 
ment of  this  Money.     There  are  other  Provifions  for  railing  the 

Money. 

This  is  a  Cafus  omijfus :  And  Lex  non  curat  de  minimis,  (as  this 
is.)  The  Acts  of  Parliament  give  no  fuch  Power  to  the  JuStices,  as 
to  grant  fuch  a  Warrant :  And  Nothing  can  be  intended  in  Favour 
of  their  Jurifdi&ion.  It  is  for  this  Reafon,  that  with  regard  to  the 
Wages  of  Servants  they  are  confined  to  Wages  of  Servants  in  Huf- 
bandry  only,  and  can  not  exercife  fuch  Jurifdidion  in  refpect  to  the 
Wasjes  of  other  Servants. 

As  to  any  inferred  Power,  (for  there  is  no  exprefs  Power,)  None 
-can  be  pretended,  but  from  43  Eliz.  c.  2:  For  17  G.  2.  c.  38. 
makes  no  Alteration  in  the  Method  of  compelling  Payment  of  the 
Rate. 

It  is  not  the  'thing  that  is  rated  by  43  Eliz.  c.  2.  §  1.  but  only 
the  Perfon,  (the  Occupier ;)  And  Section  4  gives  the  Means  of 
compelling  it :  And  the  Occupier  alone  is  the  Perfon  there  meant ; 
And  the  Refufal  to  contribute  according  to  the  ASTeSTment  made 
upon  Him,  is  treated  as  an  0 fence ;  And  the  Offender  is  to  be  fent 
to  Gaol.  But  the  Executor  or  Adminijlratcr  is  not  an  Offender  :  It 
is  a  perfonal  Charge.  An  Overfeer  could  not  bring  an  Aclion  for  it, 
even  againft  the  Perfon  charged:  He  muSt  purfue  the  particular 
Remedy  appointed  by  the  Act.  And  if  fo,  the  Court  will  never 
extend  the  Remedy,  againft  a  Peprefentative. 

If  an  Administrator  fhould  pay  this  Rate,  He  might  be  guilty  of 
a  Deva/lavit.  And  the  Compulsion  by  Diftrefs  will  not  alter  the 
Cafe,  or  be  an  Excufe  for  a  Devajiavit. 

In  what  Courfe  of  Debt  is  this  Rate  to  be  ranked  ?  How  is  the 
Administrator  to  know  what  Preference  it  is  to  have  ? 

There  is  indeed  a  legifative  Expq/iticn  made,  upon  this  head,  in 
another  Statute  relating  to  the  Poor  Laws :  I  mean  17  G.  2.  c.  38. 
§  3  :  Which  provides  a  Remedy  for  the  Cafe  of  the  Death  of  an 
Overfeer  who  has  Parifh-Money  in  his  Hands  j  and  gives  the  Pre- 
ference of  this  Sort  of  Debt  to  all  others ;  directing  the  Executors 
or  Administrators  of  the  Overfeer  to  pay  it  out  of  the  ASTets,  "  be- 
"  fore  any  of  his  other  Debts  are  paid  and  Satisfied." 

Therefore,  as  the  Legislature  have  made  a  Declaration  in  that 

Cafe,  and  not  in  this,  It  is  plain  that  they  did  not  mean  fo  in  this 

Cafe,  but  meant  to  leave  it  to  the  ordinary  Courfe  of  Administration. 

2  Mr. 
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Mr.  Bi/hop,  contra,  for  the  Juftices  of  Peace,  and  for  the  Parifh 
Officers. 

1  ft.  The  Court  will  not  now  enter  into  any  Objection  to  the  Rate* 

The  only  Queftions  therefore  are  as  to  the  Warranty  and  as  to  the 
Affets  being  dijirainable  in  the  Hands  of  the  Reprefentative. 

As  to  the  Demand  of  the  Money  upon  Vefey  Himfelf,  It  laas  made 
upon  Him;  and  is  fo  ftated  :  And  as  to  the  Demand  upon  the  Re- 
prefentative, The  End  and  Intention  of  this  Special  Cafe,  was  to 
fettle  the  material  Point,  the  real  Queftion  "  Whether  the  Goods 
"  of  the  Perfon  rated  are  or  r.re  not  diftrainable  in  the  Hands  of  the 
J  Reprefentative" 

The  Practice  is  with  Us,  That  they  are.  It  is  no  Anfwer,  to 
fay  That  other  People  are  liable  to  pay,  if  the  Perfon  rated  does  not. 
The  Queftion  is,  Whether  the  Reprefentative  of  the  Perfon  rated, 
is  or  is  not  liable. 

The  Authority  to  make  this  Warrant,  and  to  make  the  Diftrefs 
in  Obedience  to  it,  is  founded  upon  the  Stat,  of  43  Eliz.  c.  2.  §  4. 
which  gives  this  Remedy  by  Warrant  and  Diftrefs,  upon  Refufal 
to  pay. 

The  Demand  of  the  Money  is  to  be  made,  and  in  the  prefent 
Cafe  was  actually  made  upon  the  Perfon  affeffed :  And  that  made  it  a 
Debt  from  Him.  There  was  no  Need  of  a  Demand  upon  the  Re- 
prefentative :  The  Affets  were  already  become  liable,  and  remained  fo 
in  his  Hands. 

As  to  the  Danger  of  a  Devaflavit — A  Reprefentative  could  not 
be  guilty  of  a  Devaflavit,  even  by  paying  a  fimple  Contradl-Debt 
before  a  Bond-Debt,  if  He  had  no  Notice  of  the  Bond-Debt :  And 
the  Diftrefs  made  upon  Him  would  be  a  Justification  to  Him  for 
paying  it  under  the  Compulfion  of  fach  Diftrefs.  The  Acl:  of 
17  G.  2.  c.  38.  §  3.  makes  a  Debt  of  this  Sort,  payable  before  any 
other  Debts  of  the  deceafed  Overfeer. 

I  do  not  fay,  That  the  Executor  or  Adminiftrator  could  be  fnf 
to  Gaol,  for  Non-payment  of  this  Debt :  But  yet,  the  Affets  in  his 
Hands  are  diftrainable,  as  the  proper  Fund  out  of  which  it  is  to  be 
paid  j  Efpecially,  as  no  Action  would  lie  for  it  (as  Mr.  Norton  agrees.) 

Mr.  Norton,  in  Reply — No  Anfwer  at  all  has  been  given  to  my 
Objection  to  the  Rate  itfelf. 

i  And 
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And  I  fay,  that  even  if  the  Adminiftrator  were  admitted  to  be 
liable  to  pay,  yet  ftill  there  ought  to  have  been  a  previous  Demand 
upon  Him. 

No  fuch  Practice  as  what  Mr.  Bijhop  fpeaks  of,  is  Jlated  in  the 
Cafe,;  And  therefore  the  Court  will  intend  That  there  is  none  fuch  : 
And  I  believe  there  is  None.  I  never  heard  of  it  before :  I  take  it 
to  be  directly  the  other  Way. 

And,  at  all  Events,  the  Poor  can  not  fuffer  :  For  there  are  other 
Perfons  who  rauft  make  up  the  Deficiency,  in  Cafe  this  Man  do 
not  pay. 

This  is  fcaree  a  fohent  Eftate ;  becaufe  the  Widow  has  renounced 
Adminiftration,  and  it  is  granted  to  a  Creditor. 

This  is  a  Charge  upon  the  Perfon,  which  dies  with  Him :  Like 
Co/Is  payable  by  One  who  dies;  (for  which  a  Bill,  in  the  Court  of 
Chancery,  can  not  be  revived;  And  fo  in  this  Court,  upon  Infor- 
mations, they  are  gone  by  the  Death  of  the  Party.) 

And  the  Adminiftrator  can  not  poffibly  know  in  what  Courfe  of 
Adminiftration  to  pay  this  Rate.  If  an  Executor  or  Adminiftrator 
pays  a  Debt  of  a  lower  Nature,  at  that  Time  knowing  of  others  of 
an  higher,  it  is  undoubtedly  a  Devajlavit :  And  here  there  may  be 
Debts  of  an  higher  Nature,  which  the  Adminiftrator  may  know  of. 
And  if  He  is  obliged  to  pay  it  under  Compulfion,  He  ought  to  pay  it 
without  Com^uMxon  ;  And  vice  verfd. 

*  Mr.  Bijhop       It  is  a  Charge  impofed  ;  not  a  Debt.     The  Cafe  was  *  left  open 
•enied  this.     Upon  ;ts  being  ftated  at  the  Trial,  to  all  or  any  other  Objections  that 

could  be  made  upon  the  Face  of  it.     There  were  Other  Debts  be- 

fide  this. 

Mr.  Juft.  Denison. — That  makes  no  Difference. 

The  Queftion  is  ftated  particularly  upon  this  Cafe ;  and  is  con- 
fined to  the  levying  the  Money  upon  the  Reprefentative  of  the  Per- 
fon  charged. 

I  fhould  think,  the  Event  mult  have  often  happened,  in  Fad: 
and  Experience. 

The  Practice  is  not  Jlated :  But  however,  the  Queftion  is  What 
the  Law  is  j  not  What  the  Practice  is. 

2  It 
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It  is  a  Rule,  "  That  upon  a  new  Statute  which  prefcribes  a  par- 
cc  ticular  Remedy  ;  No  Remedy  can  be  taken,  but  the  particular 
"  Remedy  prefcribed  by  the  Statute."  Therefore  clearly,  No  Ac- 
tion of  Debt  will  lie  for  a  Poor's  Rate. 

This  Remedy  given  by  the  AcT:  of  43  Eliz.  muft  be  confidered 
with  Analogy  to  other  like  Cafes.  This  Statute  confiders  the  Perfon 
rated  and  refufing  to  pay,  as  an  Offender :  And  it  gives  no  Autho- 
rity but  to  diflxain  the  Goods  of  the  Offender.  Therefore  No 
Goods  are  liable  to  be  diflrained,  by  the  Words  of  this  Acl,  but 
the  Goods  of  the  Offender  Himfelf. 

• 

The  AcT:  of  17  G.  2.  c.  38.  §  3.  is  no  inconfiderable  Argument 
That  there  was  no  Remedy  before  the  Making  of  the  Provision  in 
that  Ad  of  17  G.  2.  c.  38.  That  fuch  Sort  of  Debts  mould  have  a 
Preference  of  Payment,  to  all  others. 

I  never  apprehended  that  the  Goods  of  the  Perfon  affefTed  to  the 
Rate,  can  be  charged  in  the  Hands  of  the  Reprefentative.  And 
therefore  (as  at  prefent  advifed,)  I  mould  think  that  this  Action 
will  lie  for  taking  them. 

I  agree  that  this  is  in  the  Nature  of  an  Execution  :  But  yet  it  is 
perfonal;  and  I  do  not  know  that  it  is  a  Lien  upon  the  AfTets. 

Mr.  Juft.  Wilmot  concurred  j  and  faid  He  had  no  Doubt 
about  it. 

He  thought  the  Intention  of  the  Special  Cafe  which  ftates  a 
particular  Queflion,  appeared  to  be  to  fubmit  this  Queflion  only 
to  the  Court.  As  to  the  Objections  that  have  been  made  to  the 
Rate,  the  firft  is  of  no  great  Importance :  For  though  you  can  not 
make  a  Rate  to  reimburfe  Overfeers ;  yet  the  Overfeer  may  imme- 
diately (whilft  in  Office)  reimburfe  Himfelf,  out  of  the  next  Mo- 
ney raifed  for  the  Rate.  *  *  See  7W 

ney's  Cafe,  ut 

And  as  to  the  Second — He  faid,  He  believed  that  whatever  the      " 
-j-  Law   might  be,  the  Practice   was,    not  to  make  thefe  Rates  .  The  j 

■f    Monthly.  Teems  to  'be, 

that  they 
Jhould  either  be  made  Monthly,  or  at  leaft  divided  and  diftributed  into  fo  much  per  Month.     F.  Ta--w>ifj'& 
Cafe  ;  and  alfo  Traccy  v.  Talbot,  z  SalA.  532.  and  Rex  v.  Jujliccs  of  Middlefix,  Hi/.  9  G.  2.  B.  R. 

On  the  Merits— It  is  not  ftated  in  the  Cafe,  "  That  a  Demand 
"  was  made  even  upon  Vefey  (the  Perfon  afTefled,)  and  that  He 
"  refufed  Payment :"  Though  it  is  fo  recited  in  the  Warrant.  But 
that  is  not  material :  For  I  have  not  the  leaft  Doubt,  but  that  the 
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Representative  ought  to  have  been  convened  before  the  Juftices, 
and  afked  "  What  He  had  to  fay  Why  he  fhould  not  pay  the  Rate 
"  aflefled  upon  Vefey  his  Inteftate."  This  Cafe  feems  to  be  like  a 
Scire  facias  upon  a  Judgment;  upon  which,  Execution  can  not  be 
fued  out  againft  the  Reprefentatives,  without  afking  them  what 
they  have  to  aliedge  why  it  fhould  not  be  taken  out. 

At  the  Time  of  the  Tefte,  they  were  the  bona  et  catalla  of  the 
Reprefentative.  If  the  Tefte  had  been  prior  to  the  Death,  they 
would  have  been  bona  et  catalla  of  the  Deceafed :  But  if  tefted  after 
his  Death,  they  are  not  his  bona  et  catalla ;  but  the  bona  et  catalla 
of  the  Reprefentative. 

Therefore  if  the  Money  had  been  demanded  of  the  Reprefentative, 
I  (hould  have  had  great  Doubt  Whether  this  Warrant  and  Diftrefs 
would  not  have  been  good  :  For  I  can  not  think  that  by  the  Death 
of  the  Perfon  charged  with  this  Rate,  the  AfiefTment  before  made 
upon  Him  and  demanded  of  Him  would  have  been  quite  gone  and 
loft  to  the  Parifh,  and  could  not  have  been  any  Way  come  at.  For 
though  it  may  be  a  Charge  upon  the  Perfon,  (as  has  been  objected,) 
Yet  it  is  a  Charge  upon  Him  in  refpetl  of  the  Thing  occupied  : 
And  though  He  be  called  an  Offender,  if  He  refufe  to  pay  it,  yet 
He  can  be  no  otherivife  confidered  as  an  Offender,  than  every  other 
Debtor  who  refufes  or  negledts  to  pay  his  Debts,  and  thereby  ren- 
ders his  Perfon  and  Goods  liable  to  be  taken  in  Execution,  is  fo  far 
treated  as  an  Offender,  till  he  fhall  comply  with  the  Judgment 
awarded. 

And  in  Experience,  I  know  it  to  be  the  Cafe,  that  thefe  Pay- 
ments by  Executors  or  Adminiftrators  are  often  allowed,  (I  dare 
fay  I  have  known  it  done  50  Times)  to  go  in  Difcharge  of  the 
Affets  of  the  Teftator  or  Inteftate.  I  do  not  fay,  in  what  Courfe  of 
Administration  of  Affets:  But  it  has  been  very  often  allowed,  I  am 
fure;  though  I  do  not  remember  that  it  has  been  fettled  in  what 
Courfe  of  Administration.  Indeed  it  might  be  of  too  much  Con- 
fequence,  to  put  it  into  the  Power  of  Juftices  of  Peace  to  determine 
upon  the  Administration  of  Affets,  as  to  the  Courfe  in  which  they 
were  to  be  adminiftered. 

In  a  Cafe  of  Wallis,  Adminiflrator  v.  Hewit,  at  Guildhall,  at  the 
Sittings  after  ~H.il.  Term  5  G.  2.  before  Ld.  Ch.  Juft.  Eyre,  in  an 
Aclion  of  Trefpafs,  Two  Aldermen  of  London  had  made  a  Warrant 
to  diftrain  a  Man  for  a  Poor-Rate.  The  Man  died  inteftate ;  But 
before  that,  there  had  been  a  Demand  made  upon  Him  and  Refufal 
by  Him,  and  a  Warrant  of  Diftrefs  granted  upon  his  Refufal :  And 
then  He  died — Eyre  Ch.  J.  held  that  a  Diftrefs  could  not  be  made 
after  his  Death  ;  Or  if  it  could,  yet  the  Reprefentative  ought  to  have 
I  been 
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been  fummoned :  And  He  held  the  Property  to  be  changed.  A  Cafe 
was  made  for  the  Opinion  of  the  Court  of  Common  Pleas :  But  I 
could  not  hear  what  became  of  it.  Lord  Ch.  Juftice  Eyre  was  a 
great  Lawyer. 

It  would  be  ftrange,  that  a  Diftrefs  mould  be  taken  upon  a 
Man's  Goods  without  hearing  Him  :  And  it  would  make  ftrange 
Confufion  in  the  Adminiftration  of  Affets.  He  may  have  paid  or 
retained  Judgment-Debts  prior  to  this  Diftrefs  for  the  Rate. 

I've  no  Doubt  that  the  Plaintiff  here  is  intitled  to  his  Judgment. 

Mr.  Gould  was  retained  to  take  Notes  for  the  Defendant.  But 
He  faid  that  if  Mr.  Norton  infifted  upon  the  Want  of  a  Demand 
from  the  Reprefentative,  He  could  not  pretend  to  maintain  the  Cafe 
on  the  Part  of  the  Defendants. 

Mr.  Juft.  Denison  and  Mr.  Juft.  Wilmot  faid  that  That  was 
an  ejfential  Circumftance. 

Per  Cur.  unanimoufly, 

Rule  for  the  Postea  to  be  delivered  to  the  Plaintiff. 


Small,  ex  dimifT.  Baker,  verf.  Cole  and  Skinner. 


T 


HIS  was  a  Cafe  in  Ejectment,  after  a  Verdict  for  the 
Plaintiff. 


On  Saturday  the  nth  of  this  Month,  Mr.  Norton,  on  Behalf  of 
the  Defendant,  moved  in  Arrejl  of  fudgment ;  for  that  the  Leafe 
declared  upon  was,  on  the  Face  of  it,  void ;  being  laid  to  be  made  in 
the  thirty-third  Year  of  King  George  the  Third,  "  To  hold  from  the 
"  Quarter-Day  then  laft  paft •"  an  impofjible  Time  at  prefent,  as  it  is 
now  but  the  firfi  Year  of  his  prefent  Majefty's  Reign. 

The  Fadt  was  That  the  Pleadings  were  intitled  of  Hilary  Term 
in  the  i  ft  Year  of  King  George  the  Third  -,  And  the  Leafe  is  laid  to 
be  made  "  in  the  33d  Year  of  the  said  King  ;  To  hold  ut  Jupra:" 
Which  He  alledged  to  be  a  fatal  Objection  to  the  very  Title  of  the 
Plaintiff}  and  that  it  can  not  be  amended  in  this  Suit  of  Ejectment, 

A  Rule  was  then  made,  to  fhew  Caufe :  And 

Mr.  Gould,  on  Behalf  of  the  Plaintiff,  now  fhewed  Caufe  why 
the  Judgment  fhould  not  be  arretted. 

He 
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He  agreed  the  State  of  the  Cafe  to  be,  that  the  Placita  were  of 
Hilary  Term  in  the  firft  Year  of  George  the  Third-,  And  that  it  was 
alledged  in  the  Declaration,  that  the  Defendant  entered  &c,  "  againfl 
"  the  Peace  of  our  faid  Lord  the  King  ;"  And  that  it  lays  the  De- 
mife  to  have  been  made  on  the  30th  of  May  in  the  thirty '-third 'Year 
of  His  said  Majefty. 

But  He  anfwered  and  obferved,  iff.  That  this  is  after  a  VerdiSi : 
2dly.  That  it  is  aided  and  affifted  by  fome  or  One  of  the  Statutes 
of  Jeofails  -,  and  therefore  fhail  not  be  regarded  by  the  Court,  but 
altogether  difregarded  and  over-looked. 

Firft — An  Eje&meqt  being  a  fiflitious  Action,  and  the  Defen- 
dant confeffing  Leafe  Entry  and  Oufter,  He  confequently  confefTes  a 
Leafe  sufficient  to  bring  the  Title  in  Quejlion :  And  it  muff  be 
a  Leafe  of  a  fub/i/ling  Term.  But  as  there  could  be  no  33d  Year 
of  this  King  j  therefore  the  Court  will  apply  thofe  Words,  "  the 
"  33d  Year,"  fecundiim  fubjeSiam  materiam,  when  it  comes  before 
them  after  a  VerdiSi. 

In  2  Strange  1  o  1 1 .  Rex  v.  BiJJxp  of  Landaff,  in  a  Quare  Impe- 
dit ;  a  Verdict  was  folemnly  determined  to  have  cured  the  Want  of 
alledging  a  Prefentation.  And  if  this  be  confidered  as  an  impofjible 
Day,  then  the  Leafe  took  Effect  from  the  Delivery  of  the  Deed.  In 
the  Cafe  of  ASlon  v.  Eels,  2  Salk.  662,  It  was  held  to  be  a  Time 
impoffible,  and  as  if  no  Day  at  all  had  been  alledged :  And  Judg- 
ment was  given  for  the  Plaintiff. 

Secondly — It  is  aided  by  the  Statutes  of  Jeofails.  The  32  H.  8. 
c.  30.  §  r.  cures  it,  as  a  Jeofail ;  being  after  a  Verdidt.  This  can 
be  no  more  than  a  mere  Jeofail;  'Tis  a  mere  Mifprifion  of  the 
Clerk :  Therefore  the  Court  will  overlook  it,  and  give  Judgment 
•without  any  regard  to  it.  2  Strange  1011.  Rex  v.  Bijhop  of  Lan- 
daff, is  in  Point  fo. 

Befides,  it  may  be  amended.  In  the  Cafe  of  Muttit  v.  Denny, 
2  Strange  807.  A  Declaration  in  Ejectment  was  amended  after  a 
Verdidt  for  the  Plaintiff;  though  there  was  Nothing  to  amend  by; 
on  the  Authority  of  Cro.  Jac.  306.  and  1  Salk.  48.  pi.  5.  Bifhop 
of  Worceftcr\  Cafe.  And  if  it  may  be  amended  without  any  Thing 
to  amend  by,  the  Court  will  furely  over-look  it,  and  not  arreft  Judg- 
ment upon  fuch  a  trifling  Objection. 

Mr.  Norton  and  Mr.  Burland  were  of  Counfel  for  the  Defendant. 
They  infifted  that  this  Title,  made  upon  the  Plaintiff's  own  Decla- 
ration, is  fuch  as  he  can  not  recover  upon :  For  it  appears  upon  the 
very  Face  of  it,  "  that  He  has  No  Title  at  ail." 

The 
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The  Confeffion  of Leafe  Entry  and  Oufter  ow/y  confeffes  That  there 
was  in  Fact  fitch  a  Leafe  as  is  fet  out  in  the  Declaration.  But  if  that 
be  a  *W  Leafe,  it  may  ftill  be  taken  Advantage  of:  As,  for  inftance, 
where  the  Leafe  appears  not  to  commence  till  after  the  Action 
brought. 


•&■ 


And  the  Intendment  after  Verdict  goes  no  further  than  to  fuppofe 
that  every  Thing  was  actually  proved,  which  ought  to  have  been 
proved.  But  this  is,  at  this  Time,  an  impoffible  Leafe.  It  is  an  ef- 
fential  Defect  in  the  Demife  :  And  therefore  it  is  neither  aided  by  the 
Verdict  or  by  any  Statute  of  Jeofails.  This  Leafe  laid  in  the  De- 
mife  could  not  have  been  proved  upon  the  Trial.  If  it  fhould  be 
fuppofed  that  a  Leafe,  to  commence  from  the  30th  of  May  in  the 
frft  Year  of  the  Reign  of  George  the  Third,  had  been  proved,  it 
would  have  been  a  Variance  from  the  Declaration  :  And  if  it  really 
was  a  Leafe  dated  as  it  is  laid  in  the  Declaration,  Such  a  Leafe  would 
give  the  Plaintiff  no  Sort  of  Title. 

This  is  not  abfclutely  and  at  all  Events,  an  impojfible  Date ;  but  only 
a  future  Date  :  It  may  be  a  good  Title  hereafter;  though  it  is  not 
fo  now,  as  the  Time  alledged  is  not  yet  come.    So  that  the  Plaintiff's 
Action  is  brought,  before  his  Term  is  commenced    And  an  Ejectment 
can  not  be  amended  ;  becaufe  it  is  the  original  Procefs ;  And  the 
original  Procefs  can  never  be  amended.     So  is  1  Ld.  Raym.  728.  #  *  V.  Carthew 
And  there,  (by  the  Way,)  The  Court  compelled  the  Defendant  to  f^,™\ 
confefs  Leafe  Entry  and  Oufter,  though  it  was  objected  "  that  the  ,j/.6.s.c.  by 
"  Plaintiff  could  not  have  Judgment,  though  the  Verdict  was  given  the  Name  of 
*<  for  him."     In  1  Shower  206,  207.  in  the  Cafe  of  Bennet  v.  Gaw-  J^,^ 
dey,  Ld.  Ch.  J.  Holt  held  the  Declaration  in  Ejectment  not  amenda-  g  w.  3.  b.'r! 
tie  ;  and  that  no  other  Leafe  is  confeffed,  but  what  is  laid  in  the  De- 
claration.    In  2  Barnes  153.  Roe  v.  Doe,  ex  dimiff  Stephenfon — The 
Demife  laid  in  the  Declaration  can  not  be  amended.     2  Barnes  1 3.  f  \DrTi™r'  °" 

_    .  r  the  Dim:fe  of 

is  in  Point  alfo.  Scrum™,  v. 

Scrutton  et  af. 

They  alfo  cited  Teh.  182.  J  Davis  v.  Purdyu  %  But  there  it 

was  "  rju/Jtm 
..  in  mends  Mail 

Mr.  Gould  was  proceeding  to  reply  :  But  ann0  &0  /a, 

pradiSo." 

The  Court  told  Him,  there  was  no  Oecafion  to  trouble  Him- 
•felf. 

Mr.  Juft.  Denison — To  be  fure,  You  can  ||  not  alter  the  Ti- jr.  iStrangt 
tle,  if  it  be  defective :  But  this  is  only  a  Title  defectively  or  impro-  ,on-  s-  p- 
perly  set  out.     There  can  be  no  Doubt  but  that  a  proper  Title"' 
was  proved  at  the  Trial. 

Part  IV.  Vol.  II.  6  O  If 


1 1 6i  Eafter  Term  i  Geo.  3. 


If  the  Demife  had  been  laid  "  in  the  33d  Year  of  his  lateMa- 
"  jefty,"  undoubtedly  in  that  Cafe,  the  Court  would  have  /applied 
the  Words  "  King  George  the  Second."  And  this  feems  to  be  juffc 
fuch  a  Kind  of  Defect  as  that  would  have  been. 

This  is  not  an  uncertain  Defcription  ;  but  only  a  Title  defectively 
Jet  out,  by  the  mere  Miflake  of  the  Clerk.  And  being  in  EjeSiment, 
there  is  the  more  Reafon  for  our  over-ruling  this  nice  Objection. 

I  think  there  is  no  Need  of  any  Amendment  at  all. 

Mr.  Juft.  Wilmot  was  very  clear  in  the  fame  Opinion :  And 
He  faid,  It  was  fo  plain  a  Cafe,  that  there  was  no  Occafion  to  ufe 
many  Words  about  it.     Therefore  He  would  only  declare  his  entire 
Concurrence,  that  the  Rule  fhould  be  difcharged. 
•  ■ 

Per  Cur.  Rule,  was  discharged. 


WeJac/day  Rex  verf.  Palmer  and  Baine  Efquires  et  al'. 

2;d   April 

UPON  fhewing  Caufe  Why  an  Information  fhould  not  be 
granted  againft  two  Juftices  of  Peace  and  Others,  for  a  Mif- 
demeanour,  relating  to  the  Conviction  of  a .  Poacher,  and  the  Cir- 
cumftances  attending  it  j 

The  Court  thought  proper,  upon  fully  hearing  and  confidering 
all  the  Affidavits  and  what  was  urged  by  the  Counfel  on  both  Sides, 
to  di [charge  the  Rule,  as  to  All  the  Defendants;  with  Costs  to  be 
paid  to  the  Justices,  but  without  Cofts  as  to  the  Others. 
■ 

And  They  were,  upon  this  Occafion,  moft  explicit  in  their  De- 
claration, "  That  even  where  a  Juftice  of  Peace  acts  illegally,"  (which, 
however,  was  not  the  prefent  Cafe,)  "  Yet  if  He  has  acted  honejlly 
"  and  candidly,  without  Oppreffion,  Malice,  Revenge,  or  any  bad 
"  View  or  ;'//  Intention  whatsoever,  The  Court  will  never  punifii 
"  Him  in  this  extraordinary  Courfe  of  an  Information  ;  but 
"  leave  the  Party  complaining,  to  their  ordinary  legal  Remedy  or 
"  Method  of  Profecution,  by  Action  or  by  Indictment." 


Rex 
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Rex  rocrf.  Vipont  and  Others.  uwitPa, 

J  L  29th  April 

1761. 

THIS  was  a  Conviction  that  ftood  in  the  Crown-Paper;  and 
was  as  follows, — Borough  of  Derby,  To  wit.     Be  it  remem- 
bered that  on  &c,  at  &c,  Thomas  Eaton  of  the  faid  Burrough  Ho- 
fier  and  Wool-comber  cometh  before  Us  Jofeph  "Bingham  Efq;  Mayor 
of  the  faid  Burrough  and  John  Smith  Gentleman,  Two  of  His  Ma- 
jefty's  Juftices  of  the  Peace  of  and  for  the  faid  Burrough,  and  upon 
his  Oath  before  Us  depofed,  That  Jofeph  Vipont,  Henry  Great  or  ex, 
John  Hall,  Edward  Chapman,  and  Thomas  Allen,  Jcurneymen-Wool- 
combers,  who  for  fome  Months  next  before  their  Leaving  his  Ser- 
vice as  herein  after  is  mentioned,  were  employed  by  the  faid  Thomas 
Eaton  in  the  Wool-combing  Bufinefs,  to  work  for  him  at  reafonable 
Wages,  had,  Each  for  Himfelf,  at  the  faid  Burrough,  confessed 
to  Him,  "  That  they  had,   in  the  Month  of  November  laft:  pafr, 
"  at  the  faid  Burrough,  agreed  One  among fl  Another  and  with 
*'  other  Journey-men  Wool-combers,  to  raise  and  advance  their 
"  Wages,  and  that  they  would  not  work  with  Him  or  any  other 
*'  Ma/ler  in  the  Wool-combing  Bufinefs,  imkfs  He  and  They  would 
"  advance  their  Wages ;"  And   that  the  faid  Thomas  Eaton  there- 
upon refufed  (o  to  do ;  And  thereupon,  All  his  faid  Journey-men 
refufed  to  work  for  Him  at  their  former  reafonable  Wages,  and  bad 
■left  his  Service.     Whereupon,  the  faid  Jofeph  Vipont,  Henry  Great- 
orex,  John  Hall,  Edward  Chapman,  and  Thomas  Allen,  appearing  be- 
fore Us  to  ajifwer  the  faid  Charge;   and  having  heard  the  faid 
Charge;  and,  in  the  Prefence  of the  faid  Thomas  Eaton,  being  cal- 
led upon  by  Us  to  fhew  Caufe  Why  they  fhould  not  be  convicted  for 
unlawfully  entering  into  fuch  Combination  as  aforefaid  contrary  to  the 
Statute  in  that  Cafe  made  and  provided  ;   And  having  Nothing  to  fay, 
nor  being  able  to  make  out  any  thing  whereby  to  defend  themfelves 
before  Us  touching  and  concerning  the  Premiifes  aforefaid  j  There- 
upon the  aforefaid  Jofeph  Vipont,  Henry  Greatorex,  John  Hall,   Ed- 
ward Chapman,  and  Thomas  Allen,   the  Day  and  Year  aforefaid,  by 
the  Oath  of  tije  faid  Thomas  Eaton,  a  credible  Witnefs,  are  con- 
victed before  Us  for  unlawfully  entering  into  fuch  Combination  as 
aforefaid,  at  the  faid  Burrough  of  Derby,  to  raiie  and  advance  their 
Wages  in  the  Wool-combing  Bufinefs  there,  contrary  to  the  Acts  of 
Parliament  in  that  Cafe  made  and  provided.    Given  under  our  Hands 
and  Seals  &c. 

This  was  a  Conviction  on  the  Act  of  12  G.  1.  c.  34.  "  to  prevent 
"  unlawful  Combinations  of  Workmen  employed  in  the  Woollen 
"  Manufactures,  and  for  better  Payment  of  their  Wages. 

3  Mr. 
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Mr.  Serj.  Davy,  on  Behalf  of  the  Defendants,  objected  to  it; 

1  ft.  That  No  Evidence  is  ftated  to  have  been  given  in  the  Pre- 
sence of  the  Defendants  ;  Only,  the  Charge  was  read  to  them,  in 
the  Pr-efenee  of  the  Profecutor  Thomas  Eaton,  the  Witnefs ;  But  it 
was  not  made  out  and  proved  by  him  viva  voce  before  them,  though 
they  perfonally  appeared,  and  confequently  had  a  Right  of  CreJ's- 
examining  the  Witneffes,  upon  their  giving  verbal  Evidence  Face  to 
Face:  Nor  indeed  is  any  Evidence  at  attfet  out  with  fufficient  Par- 
ticularity and  Precifenefs. 

2d  Objection — This  Fail,  as  charged,  is  not  an  Offence  within 
*  See  the  Pre-  the  *  Statute.  Th'efe  People  were  All  of  them  Journey-men  to  the 
amble  and  the  rg  Rafter  at  Home  ;  and  not  Perfons  affembled  and  formed  into 

whole  firit      J  J  . 

Seaion.  unlawful  Clubs  or  unlawful  Societies  -f-  abroad  :  Which 
t  But  the  pje  would  have  had  it  underftood  that  the  Statute  required.  And 
Charge °Irehe  tnere  was  "°  written  Agreement,  no  Refolution  *'  not  t«  work 
"  that  they    "  with  Him  or  any  other  Mafter  for  fuch  Wages." 

had  agreed 

"one  amongft  another  and  with  other  Journey  men  Wool-combers."     Vide  ante  1163. 

3d  Objection.  Here  is  no  Judgment :  It  is  only  laid  "  That  they 
"  are  conviBed  for  unlawfully  entering  into  fuch  Combination."  It 
ought  to  proceed  "  quod  forisfaciat,"   and  expreffly  adjudge  the 

X  V.  Fit*.  'Forfeiture.      So  is  2  Strange  858.  3  G.  2.   in  %  Re*  v.  Hawks; 

e.  124.  S.C.  where  a  Conviction  for  killing  a  Deer  was  quafhed,  becaufe  it  was 
only  "  conviBus  eff;"  without  any  Judgment  "  quod  forisfaciat" 

They  ought  to  have  awarded  the  particular  Punifhment ;  as  the 
Act  does  not  fix  the  Duration  of  the  Punifhment,  but  leaves  the 
Time  of  the  Imprifoment  quite  difcretionary,  "  for  any  Time  not 
"  exceeding  3  Months."  Therefore  this  Cafe  differs  widely  from 
Cafes  where  the  Punifhment  is  afcertained  and  neceffarily  flows  from 
the  Conviction. 

The  Court  over-ruled  the  2d  Objection,  as  a  frivolous  One, 
and  not  to  be  ferioufly  fupported. 

Mr.  Caldecott,  contra,  for  the  Plaintiff,  applied  Himfelf  to  anfwer 
the  firft  and  third  Objections. 

1  ft.  It  fufficiently  appears  on  the  Face  of  the  Conviction,  that  the 
•||  But  the  Defendants  heard  the  ||  Evidence.  However,  it  is  not  necejfary 
Words(iare  that  the  Evidence  fhould  be  given  in  /^Presence  of  the  Defen- 
ving' heard  ddnts :  For  which,  He  cited  Rett  v.  Baker,  2  Strange  1240.  in 
the  faid        Point,  as  He  faid,  for  Him ;  but  quite  otherwife  as  the  Serjeant  *  al- 

Charce." 

*  Notwithftanding  thi?  Allegation  and  Explanation,  the  Cafes  feem  very  much  alike  :  And  One  of  the 
Judges  exprefsly  faid  "  that  He  knew  no  Law  that  required  the  Prefence  of  the  Witnefs  Face  to  Face  ;" 
And  another  faid  that  "  perhaps  it  had  been  fufficient  without  either  of  the  Words  read,  or  heard,  It  being 
"  alledged  that  the  Matter  was  fully  underftood  by  the  Defendant." 

4  ledged., 
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ledged,  and  as  the  Court  alfo  explained  it.  And  He  obferved  that 
this  Conviction  is  as  much  in  the  prefent  Tenfe,  as  that  was :  The 
Words  of  it  are  "  They  are  convicted." 

As  to  the  3d  Objection — The  Juftices  have  Nothing  to  do  but  to 
convicl :  'That  is  the  Judgment.  Then  after  the  Conviction,  the 
Juftices  exercife  their  Difcretion :  Which  they  did  here  by  com- 
mitting them  for  Three  Months. 

Mr.  Serj.  Davy,  in  Reply — ift.  The  Cafe  of  Rex  v.  Baker  proves 
directly  contrary  to  what  Mr.  Caldecott  has  applied  it.  For  there, 
the  Court  took  it  to  be  a  Hearing  in  the  Prefence  of  the  Defendants : 
They  there  fuppofed  the  Whole  to  pafs  at  the  very  fame  Time. 
Here,  it  is  manifeft  that  they  were  not  prefent,  at  the  Time  when 
Thomas  Eaton  gave  his  Evidence. 

Lord  Mansfield  ftopt  him;  it  being  unneceffary  to  fay  any 
more  about  enforcing  the  Objections,  fince  the  firft  and  third  were 
fatal. 

1  ft.  The  Evidence  ought  to  be  taken  over  again,  in  a  Defendant's 
Prefence,  unlefs  he  confeffes.  Now  here  they  do  not  confefs  before* 
the  Juftices :  And  the  Evidence  only  is  "  That  they  had  formerly 
**  confefled  this  Combination,  to  the  Wifnefs."  And  in  the  Cafe  of 
Rex  v.  Baker,  The  Court  went  upon  the  Supposition,  "  That  the 
"  Defendant  ivas  prefent  when  the  Evidence  was  given,  and  did 
"  acluaily  hear  it  given." 

In  a  Conviction,  the  Evidence  muft  be  ft  out ;  that  the  Court 
may  judge  of  it :  And  it  muft  be  given  in  the  Prefence  of  the  De- 
fendant, that  He  may  have  an  Opportunity  of  Crofs-examining. 

3d  Objection — Here,  the  Punifhment  is  difcretionary  as  to  the 
Length  of  the  Time  of  Imprifonment :  And  here  is  no  Judgment  at 
all ;  only  a  Conviction.  They  ought  to  have  gone  on,  and  adjudged 
the  Forfeiture.  Therefore  on  both  thefe  Objections,  this  Conviction 
oughf  to  be  quafhed :  For  however  ufeful  a  Statute  this  may  be,  for 
the  Benefit  of  Trade ;  Yet  the  Juftices  muft  convict  according  to 
Law. 

Mr.  Juft.  Denison  concurred  in  both  Points. 

ift.  The  Evidence  muft  be  given  in  the  Prefence  of  the  Defen- 
dant, that  He  may  have  an  Opportunity  to  crofs-examine. 

In  the  Cafe  of  Rex  v.  Baker,  Nothing  wrong  appeared  upon  the 
Face  of  the  Conviction  :  And  therefore  the  Court  fuppofed  and  took 
it  to  have  been  rightly  tranfacted. 
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As  to  the  3d  Objedion — The  Time,  the  Duration  of  the  Com- 
mitment ought  to  be  afcertained  upon  the  Convidion.  The  Sta- 
tute does  not  fix  it :  It  only  fays  "  for  any  Time  not  exceeding  three 
V  Months." 

Mr.  Juft.  Wilmot  concurred  in  Both. 

1  ft.  The  WitnefTes  ought  to  be  examined  in  the  Prcfence  of  the 
Party  accufed  ;  that  He  may  have  the  Benefit  of  Crofs- Examination. 
And  here  it  appears  plainly  enough,  that  Eaton  the  Witnefs  againft 
thcfe  Defendants  was  not  fo  examined  in  their  Prefence. 

As  to  the  3d  Objedion — A  Convidion  is  equal  to  a  Verdift  and 
Judgment.     But  this  is  a  Verdid  without  a  Judgment. 

In  the  Cafe  of  Rex  v.  Hawkes,  H.  3G.2.  B.  R.  It  was  fettled 
"  That  there  muft  be  a  Judgment  of  Forfeiture."  I  have  a  full 
Note  of  that  Cafe  :  It  was  a  Convidion  for  Deer-Stealing,,  on  3, 
4  W.  &  M.  c.  10.  And  there,  though  the  Penalty  was  certain,  (a 
Forfeiture  of  20  /.  for  every  Offence  in  mere  hunting,  and  if  a 
Deer  be  killed  wounded  or  taken,  then  30/.)  and  though  the  Ad 
of  Parliament  diftributes  the  Forfeiture  ;  Yet  it  was  holden  "  That 
"  there  mult  be  a  Judgment  to  levy  it:"    For  Every  Execution 

*  Or  Wivgate.  muft  be  founded  on  a  Judgment.  The  Cafes  of  Regina  v.  *  Win- 
grave,  H.  2  Ann.  B.  R.  and  Regina  v.  Serle  in  B.  R.  were  there 

f  Yet  fee     both  quoted  by  Mr.  Fazakeriy  in  -f  Support  of  the  Exception. 

I  Salk.  378. 

v."  Chandler,  There  was  a  Cafe  in  Tr.  9  G.  1.  B.R.  Rex  v.  Jfiton,  upon  a 
M.  1  Ann.  Convidion  for  deftroying  Fruit-Trees,  contrary  to  1  G.  1.  c.  48. 
B.  R.  mod     y]ie  \yorc}s  0f  t]ie  Convidion  were  "  Igitur  confideratum  eft  per 

directly  in  o  i 

Point  to  the  "  Nos,  quod  convitlus  eft."  The  Court  held  "  That  there  ought  to 
contrary,  in  a"  t>e  a  Judgment  suod  forisfaciat,  or  quod  II  committatur  &c." 

Conviction  on  u 

the  very  fame  in  r  -r 

Aft  of  Parlia-  But  this  is  a  mucn  ftronger  Cafe  ;  becauie  here  there  is  a  Dif- 
inent.  cvelion  to  commit  either  to  the  Houfe  of  Corretlion,  there  to  remain 

Aft°^ivesa  noand  be  kept  at  hard  Labour  for  any  Time  not  exceeding  three 
pcutliary  For •  Months ;  or  to  the  Common  Gaol  of  the  County  &c,  as  they  JJ: all  fee 
fenure.  Cc.ufe,  there  to  remain  without  Bail  or  Mainprife,  for  any  Time 

not  exceeding  3  Months. 

Per  Cur.  unanimoufly  and  clearly, 
The  Conviction  muft  be  quashed. 


Lewis 
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Lewis  and  Another  verf.  Rucker. 

\  Rule  having  been  obtained  by  the  Plaintiffs  (the  Infured)  for 
Xi  the  Defendant  (the  Infurer)  to  fhew  Caufe  why  a  Verdict  given 
for  the  Defendant  fhould  not  be  fet  afide  and  a  new  Trial  had, 
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The  Defendant  paid  Money  into  Court  by  the  following  Rule  of 
eftimating  the  Damage :  He  paid  th^  like  Proportion  of  the  Sum  at 
which  the  Sugars  were  valued  in  the  Policy,  as  the  Price  of  the  da- 
maged Sugars  bore  to  found  Sugars  at  Hamburgh  (the  Port  of  De- 
livery.) 
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As  to  the  3d  Obje&ion — The  Time,  the  Duration  of  the  Com- 
mitment ought  to  be  afcertained  upon  the  Convi&ion.  The  Sta- 
tute does  not  fix  it :  It  only  fays  "  for  any  Time  not  exceeding  three 
"  Months." 


Mr.  Juft.  Wilmot  concurred  in  Both. 
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The  Conviction  muft  be  quashed. 


Lewis 
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Lewis  and  Another  verf.  Rucker.  Saturday  zd 

J  A!<:y  1761. 

A  Rule  having  been  obtained  by  the  Plaintiffs  (the  Infured)  for 
the  Defendant  (the  Infurer)  to  fhewCaufe  why  a  Verdict  given 
for  the  Defendant  fhould  not  be  fet  afide  and  a  new  Trial  had, 

The  Court,  after  hearing  the  Matter  fully  debated  by  the  Coun- 
fel  on  both  Sides,  took  time  to  advife. 

And  Lord  Mansfield  now  delivered  their  Refolution  :  In  do- 
ing which,  He  ftated  every  Thing  requifite  to  be  known,  in  fo  full 
and  ample  a  Manner  as  to  render  it  quite  unneceffary  and  even  im- 
pertinent for  Me  to  pretend  to  prefix  any  Preface  or  Introduction 
to  it. 

What  He  faid  was  to  the  following  Effect — 

This  was  an  Afrion  brought  upon  a  Policy,  by  the  Plaintiffs,  for 
Mr.  James  Bourdieu,  upon  the  Goods  aboard  a  Ship  called  the  Vroiso 
Martha,  at  and  from  St.  Thomas  lfland  to  Hamburgh,  from  the  Load- 
ing at  St.  Thomas  Jjland  till  the  Ship  mould  arrive  and  land  the 
Goods  at  Hamburgh. 

The  Goods  (which  conMed  of  Sugars,  Coffee,  and  Indigo,) 
were  valued  at  30/.  per  Hogfhead,  the  clayed  Sugars,  and  20/.  per 
Hogfhead,  the  Mufcavado  Sugars  :  And  the  Coffee,  and  Indigo  were 
likewife  reflectively  valued.  The  Sugars  were  warranted  free  from 
Average  under  5/.  per  Cent ;  and  all  other  Goods,  free  from  Ave- 
rage under  3  /.  per  Cent,  unlefs  General,  or  the  Ship  be  ftranded. 

In  the  Courfe  of  the  Voyage,  the  Sea  Water  got  in ;  and  when 
the  Ship  arrived  at  Hamburgh,  it  appeared  that  every  Hogfhead  of 
Sugar  was  damaged.  The  Damage  the  Sugars  had  fuftained  made  it 
neceffary  to  fell  them  immediately  ;  and  they  were  accordingly  fold  : 
And  the  Difference  between  the  Price  which  they  brought  by  rea- 
fon  of  the  Damage,  and  that  which  they  might  then  have  been  fold 
for  at  Hamburgh,  if  they  had  been  found,  was  As  20/.  os.  8d.  per 
Hogfhead  is  to  23/.  js.  Sd.  per  Hogfhead;  (i.  e.  If  found,  they 
would  have  been  worth  23/.  js.  per  Hogfhead;  as  damaged,  they 
were  only  worth  20/.  os.  Sd.a.  Hogfhead.) 

The  Defendant  paid  Money  into  Court  by  the  following  Rule  of 
eftimating  the  Damage :  He  paid  thp  like  Proportion  of  the  Sum  at 
which  the  Sugars  were  valued  in  the  Policy,  as  the  Price  of  the  da- 
maged Sugars  bore  to  found  Sugars  at  Hamburgh  (the  Port  of  De- 
livery.) 
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livery.)  All  this  was  admitted  at  the  Trial ;  though  perhaps  upon 
an  accurate  Computation,  there  may  be  a  Miflake  of  about  ljs.  upon 
the  Money  paid  in.  But  no  Advantage  was  attempted  to  be  taken 
of  this  Slip,  at  the  Trial :  It  was  admitted  That  the  Money  paid 
in  was  fufficient,  if  the  Rule  by  which  the  Defendant  climated  the 
Lofs  was  right ;  and  the  only  Queflion  at  the  Trial  was,  "  By  what 
"  Meafure  or  Rule  the  Damage,  (upon  all  the  Circumfhnces  of 
"  this  Cafe,)  ought  to  be  eftimated."  To  diftinguifh  this  Cafe, 
under  it's  particular  Circumjlances,  out  of  any  general  Rule,  the 
Plaintiff's  Counfel  called  Mr.  Samuel  Chollett,  Clerk  to  Mr.  Bourdieu: 
Who  proved  That  upon  the  15th  of  February,  (the  Time  of  theln- 
furance,  (Sugars  were  worth  at  London  and  Hamburgh  35/.  a  Hogf- 
head  ;  That  the  Propofal  of  a  Congrefs  to  be  holden,  and  the  Ex- 
pectation of  a  Peace,  had  on  a  fudden  funk  the  Price  of  Sugars ; 
That  before  the  Ship  arrived  at  Hamburgh,  and  before  He  could 
know  that  the  Sugars  had  received  any  Damage,  Mr.  Bourdieu  had 
fent  Orders  "  that  the  Sugars  mould  be  houfed  at  Hamburgh,  and. 
"  kept  till  the  Price  mould  rife  above  30/.' a  Hogfhead;"  That  He 
had  many  hundred  Hogfheads  of  Sugar  lying  ztAmJlerdam,  to  which 
Place  He  fent  the  like  Orders ;  That,  in  Fact,  the  Congrefs  not  ta- 
king Place,  Sugars  rofe  25/.  per  Cent.  That  what  he  fold  of  the 
Sugars  he  had  at  Amjlerdam  brought  30/.  per  Hogfhead  and  up- 
wards ;  That  He  might  have  fold  thefe  Sugars  at  the  fame  Price,  if 
they  had  been  kept  according  to  his  Orders ;  And  the  only  Reafon 
why  they  were  not  kept  was,  Becaufe  they  were  rendered  perifhable 
from  the  Sea-Water  which  had  got  in.  Therefore,  faid  they,  the 
Necefliry  of  an  immediate  Sale  and  the  Confequence  thereof  ought 
to  be  computed  into  the  Damage. 

The  fpecial  Jury,  (among  whom  there  were  many  knowing  and 
confiderable  Merchants,)  fou.nd  the  Defendant's  Rule  of  Eflimation 
to  be  right,  and  gave  their  Verdict  for  him.  They  underftood  the 
Queflion  very  well,  and  knew  more  of  the  Subject  of  it  than  any 
Body  elfe  prefent ;  and  formed  their  Judgment  from  their  own  No- 
tions and  Experience,  without  much  Affiftance  from  any  thing  that 
paffed. 

The  Counfel  for  the  Plaintiff,  in  the  Outfet,  chiefly  refted  upon 
the  particular  Circum fiances  of  this  Cafe. 

The  Counfel  for  the  Defendant  offered  to  call  WitnefTes  to  prove 
the  General  Ufage  of  eftimating  the  Quantity  of  Damage  where 
Goods  are  injured. 

I  was  at  firfl:  flruck  with  the  Argument  "  That  the  immediate 

"  Necejjity  of  Jelling  in  this  Cafe  might  be  taken  into  Confideration, 

"  as  an  Exception  to  the  General  Rule:"  and  propofed  that  the 

3  Caufe 
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Caufe  might  be  left  to  the  Jury  upon  that  Point.  Then  Mr.  Winn, 
for  the  Defendant,  argued  "  that  the  Neceffity  of  felling,  and  the 
<{  Confequence  thereof,  ought  not  to  be  regarded:"  And  what  Pie 
faid  had  fo  much  Weight,  that  it  very  much  changed  my  Way  of 
thinking. 

There  was  Nothing  to  fum  up :  but  the  Jury  afked  Whether  I 
would  give  them  any  Directions.  I  faid,  I  left  it  to  them,  "  Whe- 
"  ther  the  Difference  between  the  found  and  the  damaged  Sugars  at 
"  the  Port  of  Delivery,  ought  to  be  the  Rule  :"  Or,  "  Whether 
"  the  Necefity  of  an  immediate  Sale,  (certainly  occafioned  by  the 
"  Damage,)  and  the  Lofs  thereby,  mould  be  taken  into  Confidcra- 
"■  tion."  I  told  them,  though  it  had  {truck  me  at  firft,  that  this 
Cafe  might  be  an  Exception  ;  yet,  what  the  Counfel  for  the  De- 
fendant had  faid  to  the  Contrary  feemed  to  have  great  Weight. 

The  Counfel  for  the  Plaintiff,  not  having  replied,  nor  gone  into 
the  general  Argument,  upon  an  Apprehenfion  that  my  Opinion 
was  with  them  upon  the  particular  Circumftances  of  this  Cafe,  were 
diffatished  with  the  Verdidt;  and  faid  they  would  try  the  other 
Caufe  in  the  Paper  upon  the  fame  Policy:  But,  inftead  of  that, 
They  have  moved  for  a  new  Trial  in  this  Caufe ;  (which  I  am  ex- 
tremely glad  of.) 

No  Fa£t  is  difputed  :  The  only  Queftion  is,  "  Whether,  (All  the 
"  Facts  being  agreed,)  the  Jury  have  eftimated  the  Damage  by  a 
"  proper  Meafure." 

To  make  the  Matter  more  intelligible,  I  will  firft  ftate  the  Rule 
by  which  the  Defendant  and  Jury  have  gone  ;  and  then  I  will  ex- 
amine whether  the  Plaintiff  has  fnewn  a  better. 

The  Defendant  takes  the  Proportion  of  the  Difference  between 
found  and  damaged  at  the  Port  of  Delivery,  and  pays  that  Proportion 
upon  the  Value  of  the  Goods  fpecified  in  the  Policy  ;  and  has  no  Re- 
gard to  the  Price  in  Money  which  either  the  found  or  damaged  Goods 
bore  in  the  Port  of  Delivery.     He  fays  the  Proportion  of  the  Dif- 
ference is  equally  the  Rule,  whether  the  Goods  come  to  a  rifmg  or  a 
falling  Market.  For  inftance,  fuppofe  the  Value  in  the  Policy  30/. — 
they  are  damaged,  but  fell  for  40/.  if  they  had  been  found,  they 
would  have  fold  for  50/. — the  Difference  is  a  fifth  :  The  Infurer 
then  muft  pay  a  fifth  of  the  prime  Coft,  or  Value  in  the  Policy,  (that 
is  6/.)  E  converfo; — If  they  come  to  a  lofeing  Market,  and  fell  for 
io/.  being  damaged,  but  would  have  fold  for  20/.  if  found;  the 
Difference  is  one  half:  The  Infurer  muft  pay  half  the  prime  Cojl, 
or  Value  in  the  Policy,  (that  is  15/.) 

Part  IV.  Vol.  II.  6  Q_  To 


1170  Eafter  Term  i  Geo. 


n 


To  this  Rule  Two  Objections  have  been  made. 

ift  Objection.  That  it  is  going  by  a  different  Meafure  in  the 
Cafe  of  a  Partial,  from  that  which  governs  in  the  Cafe  of  a  total 
Lofs :  For,  upon  a  total  Lofs,  the  prime  Coft,  or  Value  in  the  Po- 
licy muft  be  paid. 

Anfwer.  The  Diftin&ion  is  founded  in  the  Nature  of  the  Thins:. 
Infurance  is  a  Contract  of  Indemnity  againft  the  Perils  of  the  Voyage : 
The  Infurer  engages,  fo  far  as  the  Amount  of  the  prime  Coft,  or 
Value  in  the  Policy,  "  that  the  Thing  fhall  come  lafej"  He  has 
nothing  to  do  with  the  Market ;  He  has  no  Concern  in  any  Profit 
or  Lofs  which  may  arife  to  the  Merchant  from  the  Goods ;  If  they 
be  totally  loft,  He  muft  pay  the  prime  Coft,  that  is,  the  Value  of  the 
Thing  he  infured,  at  the  Outfet ;  He  has  no  Concern  in  any  fub- 
fequent  Value. 

So  likewife,  if  Part  of  the  Cargo,  capable  of  a  feveral  and  diftintt 
Valuation  at  the  Outfet,  be  totally  loft:  As  if  there  be  ioo  Hog- 
fheads  of  Sugar  and  10  happen  to  be  loft,  the  Infurer  muft  pay  the 
prime  Coft  of  thofe  10  Hogfheads,  without  any  Regard  to  the 
Price  for  which  the  other  90  may  be  fold. 

But  where  an  entire  individual,  as  one  Hogfhead,  happens  to  be 
[polled,  no  Meafure  can  be  taken  from  the  prime  Coft  to  afcertain 
the  Quantity  of  fuch  Damage :  But  if  you  can  fix  whether  it  be  a 
3d,  4th  or  5th  worfe,  the  Damage  is  fixed  to  a  Mathematical  Cer- 
tainty. How  is  this  to  be  found  out  ?  Not  by  any  Price  at  the  Out- 
Jet  Port,  but  it  muft  be  at  the  Port  of  Delivery,  where  the  Voyage 
is  completed,  and  the  whole  Damage  known.  Whether  the  Price 
there  be  high  or  low,  in  either  Cafe  it  equally  fhews  whether  the 
damaged  Goods  are  a  third  a  fourth  or  a  fifth  worfe  than  if  they 
had  come  found ;  confequently,  whether  the  Injury  fuftained  be  a 
third  fourth  or  fifth  of  the  Value  of  the  Thing  :  And,  as  the  In- 
furer pays  the  whole  prime  Coft,  if  the  Thing  be  wholly  loft ;  fo,  if 
it  be  only  a  3d  4th  or  5th  worfe,  He  pays  a  3d  4th  or  5th  of  the 
Value  of  the  Goods  fo  damaged. 

2d  Obj.  The  next  Objection  with  which  this  Cafe  has  been  much 
intangled,  is  taken  from  this  being  a  valued  Policy. 

I  am  a  little  at  a  Lofs  to  apply  the  Arguments  drawn  from 
thence.  It  is  faid  "  that  a  valued  is  a  Wager  Policy,  (like  Intereft 
"  or  no  Intereft  :)  If  {o,  there  can  be  no  Average  Lofs,  and  the  In- 
"  fured  can  only  recover  as  for  a  total,  abandoning  what  is  faved, 
"  becaufe  the  Value  fpecified  is  fictitious." 

Anfw. 
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Anfw.  A  valued  Policy  is  not  to  be  confidered  as  a  Wager  Policy, 
or  like  Intereft  or  no  Intereft  :  If  it  was,  it  would  be  void  by  the 
Act  of  19  G.  2.  *  The  only  Effect  of  the  Valuation  is  fixing  the  *  C.  37. 
Amount  of  the  prhne  Coft ;  juft  as  if  the  Parties  admitted  it  at  the 
Trial :  But  in  every  Argument,  and  for  every  other  Purpofe,  it  muft 
be  taken  that  the  Value  was  fixed  in  fuch  a  Manner  as  that  the  In- 
fured  meant  only  to  have  an  Indemnity. 

If  it  be  under-valued,  the  Merchant  himfelf  ftands  Infurer  of  the 
Surplus.  If  it  be  much  over-valued,  it  muft  be  done  with  a  bad 
View;  either  to  gain,  contrary  to  the  19th  of  the  late  King;  or 
with  fome  View  to  a  fraudulent  Lofs :  Therefore  the  Infured  never 
can  be  allowed  in  a  Court  of  Juftice  to  plead  that  He  has  greatly 
over-valued,  or  that  his  Intereft  was  a  Trifie  only. 

It  is  fettled,  "  that  upon  valued  Policies,  the  Merchant  need  only 
"  prove  fome  Intereft,  to  take  it  out  of  1 9  G.  2 :  Becaufe  the  ad- 
"  verfe  Party  has  admitted  the  Value ;  and  if  more  was  required, 
"  the  agreed  Valuation  would  fignify  Nothing."  But,  if  it  fhould 
come  out  in  Proof,  that  a  Man  had  infured  2000/,  and  had  Intereft 
on  board  to  the  Value  of  a  Cable  only ;  there  never  has  been,  and  I 
believe  there  never  will  be  a  Determination,  that  by  fuch  an  Eva/ion 
the  Act  of  Parliament  may  be  defeated. 

There  are  many  Conveniences  from  allowing  valued  Policies : 
But  where  they  are  ufed  merely  as  a  Cover  to  a  Wager,  they  would 
be  confidered  as  an  Eva/ion. 

The  Effect  of  the  Valuation  is  only  fixing  conclufively  the  prime 
Coft.  If  it  be  an  open  Policy,  the  prime  Coft  muft  be  proved  :  In 
a  valued  Policy,  it  is  agreed. 

To  argue  "  that  there  can  be  no  Adjuftment  of  an  Average-Lofs 
"  upon  a  valued  Policy,"  is  directly  contrary  to  the  very  'Terms  of 
the  Policy  itfelf.  It  is  expreffly  fubjefi  to  Average,  if  the  Lofs 
upon  Sugars  exceed  5  /.  per  Cent.  If  it  was  not,  the  Confequence 
would  not  be,  that  every  partial  Lofs  muft  thereby  become  total. 
But  the  Event,  to  intitle  the  Infured  to  recover,  would  not  happen, 
unlefs  there  was  a  total  Lofs.  Confequently,  the  Plaintiffs  in  this 
Cafe  would  not  be  intitled  to  recover  at  all :  For  there  is  no  Colour 
to  fay  this  was  a  total  Lois.  Befides,  the  Plaintiffs  have  taken  to 
the  Goods,  and  fold  them. 

In  Oppofition  to  the  Meafure  the  Jury  have  gone  by,  the  Plain- 
tiff contends,  that  He  ought  to  be  paid  the  whole  Value  in  the 
Policy,  upon  One  of  two  Grounds. 

2  1  ft.  Be- 
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1  ft.  Becaufe  the  General  Rule  of  eftimating  mould  be  the  Dif- 
ference between  the  Price  the  damaged  Goods  Jell  for,  and  the  prime 
Coft  (or  Value  in  the  Policy.)  Here,  the  damaged  fold  at  20/.  os.  8  d- 
per  Hogfhead  :  And  the  Under- Writer  mould  make  it  up  30  /. 

Anfvv.  It  is  impofTible  this  mould  be  the  Rule.  It  would  in- 
volve the  Under- Writer  in  the  Rife  or  Fall  of  the  Market :  It 
would  fubject  him  in  fome  Cafes  to  pay  vajlly  more  than  the  Lofs;  in 
Others,  it  would  deprive  the  Infured  of  any  Satisfaction,  though 
there  ivas  a  Lofs. 

For  Inftance, — Suppofe  the  prime  Coft  or  Value  in  the  Policy 
30/.  per  Hogfhead ;  the  Sugars  are  injured;  the  Price  of  the  Beft 
is  20/.  a  Hogmead;  the  Price  of  the  damaged  is  19/.  10s. — The 
Lofs  is  about  a  fortieth,  and  the  Infured  would  be  to  pay  above  a 
third. 

Suppofe  they  come  to  a  rifmg  Market,  and  the  found  Sugars  fell 
for  40/.  a  Hogfhead,  and  the  damaged  tor  35/,  the  Lofs  is  an  Eighth; 
yet  the  Infurer  would  be  to  pay  Nothing. 

The  2d  Ground  upon  which  the  Plaintiff  contends  that  the  30/. 
mould  be  made  up,  is,  that  it  appears  the  Sugars  would  have  fold  for 
that  Price,  if  the  Damage  from  the  Sea- Water  had  not  made  an  im- 
mediate Sale  neceffary. 

The  Moment  the  Jury  brought  in  their  Verdict,  I  was  fatisfied 
that  they  did  right,  in  totally  difregarding  the  particular  Circumftan- 
ces  of  this  Cafe :  And  I  wrote  a  Memorandum  at  Guild-hall  in  my 
Note-Book,  "  that  the  Verdict  feemed  to  me  to  be  right." 

As  I  expected  the  other  Caufe  would  be  tried,  I  thought  a  good 
Deal  of  the  Point,  and  endeavoured  to  get  what  Afhftance  1  could 
by  converting  with  fome  Gentlemen  of  Experience  in  Adjustments. 
The  Point  has  now  been  very  fully  argued  at  the  Bar;  and  the  more 
I  have  thought,  the  more  I  have  heard  upon  the  Subject,  the  more 
I  am  convinced  that  the  Jury  did  right  to  pay  no  Regard  to  thefe 
Circumftances. 

The  Nature  of  the  Contract  is,  that  the  Goods  mall  come  fafe 
to  the  Port  of  Delivery  ;  or  if  they  do  not,  to  indemnify  the  Plaintiff 
to  the  Amount  of  the  prime  Coft,  or  Value  in  the  Policy.  If  they 
arrive,  but  leflened  in  Value  through  Damages  received  at  Sea,  the 
Nature  of  an  Indemnity  fpeaks  demonftrably,  that  it  muft  be  by 
putting  the  Merchant  in  the  fame  Condition,  (Relation  being  had 
to  the  prime  Coft  or  Value  in  the  Policy,)  which  He  would  have 

been 
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been  in  if  the  Goods  had  arrived  free  from  Damage  ;  that  is,  by 
paying  fuch  Proportion,  or  aliquot  Part  of  the  prime  Cell,  or  Value 
in  the  Policy,  as  correfponds  with  the  Proportion,  or  aliquot  Part  of 
the  Diminution  in  Value  occafioned  by  the  Damage. 

The  Duty  accrues  upon  the  Ship 's  Arrival  and  Landing  her  Car- 
go at  the  Port  of  Delivery  :  The  Infured  has  then  a  Right  to  demand 
Satisfaction.  The  Adjustment  never  can  depend  upon  future  Events 
or  Speculations.  How  long  are  they  to  wait  ?  a  Week  a  Month  or 
•a  Year  ? 

In  this  Cafe,  the  Price  rofe-.  but  if  the  Congrefs  had  taken  Place, 
or  a  Peace  had  been  made,  the  Price  would  have  fallen.  The  De- 
fendant did  not  infure  that  there  mould  be  no  Congrefs  or  Peace.  It 
is  true  Mr.  Bourdieu  acted  upon  political  Speculation,  and  ordered 
the  Sugars  to  be  kept  till  the  Price  mould  be  30/.  or  upwards:  But  no 
private  Scheme  or  Project  of  Trade  of  the  Infured  can  affect  the  Infu- 
rer  ;  He  knew  nothing  of  it.  The  Defendant  did  not  undertake  that 
the  Sugars  fliould  bear  a 'Price  of  30/.  a  Hogfhead. 

If  fpeculative  Deftinations  of  the  Merchant,  and  the  Succefs  of  fuch 
Speculations  were  to  he  regarded,  it  would  introduce  the  greateft 
Injuftice  and  Inconvenience.  The  Under-writer  knows  Nothing  of 
them.  The  Orders  here  were  given  after  the  Signing  of  the  Policy. 
But  the  decifive  Anfwer  is,  That  the  Under-writer  has  Nothing  to 
do  with  the  Price,  and  that  the  Right  of  the  Infured  to  a  Saisfac- 
tion,  where  Goods  are  damaged,  arifes  immediately  upon  their  being 
landed  at  the  Port  of  Delivery. 

We  are  of  Opinion  that  the  Plaintiff  is  W  intitled  to  have  the  Price 
ior  which  the  damaged  Sugars  were  fold,  made  up  30/.  per  Hogf- 
head :  And  it  feems  to  us  as  plain  as  any  Propofition  in  Euclid,  That 
.the  Rule  by  which  the  Jury  have  gone  is  the  right  Meafure. 

The  Rule  mud  be  discharge©. 


Rex  verf.  Bell. 

THIS  was  a  Conviction  for  importing  Iri/lj  Butter  from  Lijbon 
into  England,  contrary  to  the  Acts  of  18  Car.  2.  c.  2.  20  C. 
2.  c.  7.  and  32  C.  2.  c .  2  :  Which  Conviction  was  to  the  Effect -fol- 
lowing— 

Town  and  County  of  the  Town  of  Kingjlon  upon  Hull — Be  it  re- 
membered that  on  the  2d  of  Auguft,  34  G.  2.  at  the  faidTown  and 
Part  IV.  Vol.  II.  6  R  County, 
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County,  Edward  Burrow  Efq;  Collector  of  His  Majefty's  Subfidies 
and  Cuftoms  within  the  Port  of  the  faid  Town  and  County,  and  an 
Inhabitant  thereof,  cometh  in  his  own  proper  Perfon  before  John 
Wood  and  William  Cogan  Efquires,  two  Juftices  of  our  faid  Lord  the 
King  affigned  to  keep  the  Peace  of  our  laid  Lord  the  Kin°-  within 
the  faid  Town  and  County  ;  and,  fuing  as  well  for  the  Poor  of  the 
Parish  of  St.  Trinity  in  the  faid  Town  and  County  as  for  Hirhfelf  in 
this  Behalf,  giveth  the  faid  Juftices  to  be  informed  and  to  under- 
stand, That  certain  Butter,  to  wit,  54.7  Barrels  thereof,  containing 
All  together  in  Weight  301  Hundred- Weight,  was  on  the  8th  Day 
of  July  laft  part  imported  into  this  Kingdom,  to  wit  at  the  Port  of 
the  faid  Town  and  County,  the  fame  Butter  and  every  Part  thereof 
having  been  exported  from  out  of  the  Kingdom  of  Ireland  to  Lisbon 
in  the  Kingdom  of  Portugal,  and  having  been  from  thence  im- 
ported into  this  Kingdom,  to  wit  at  the  Port  aforefaid,  in  Fraud  of 
the  Revenue  of  our  faid  Lord  the  King,  and  contrary  to  the  Form  of 
the  Statutes  in  that  Cafe  made  and  provided  3  And  that  the  faid 
Butter  had  been  duly  and  legally  seized,  at  and  in  the  faid  Town, 
on  the  28th  Day  of  July  aforefaid,  between  the  Hours  of  Ten 
and  Twelve  in  the  Forenoon,  and  duly  and  legally  preferved  and 
kept  from  that  Time  to  the  Time  of  exhibiting  this  Information  j 
And  that  the  Owner  or  Owners  of  the  faid  Butter  or  any  Part  there- 
of, or  any  Perfon  for  or  on  the  Behalf  of  him  them  or  any  of  them, 
had  not  made  it  appear  unto  any  Juftice  of  the  Peace  of  and  for  the 
faid  Town  and  County,  by  the  Oath  of  two  credible  Witnefles  or 
otherwife  howfoever,  "  That  the  faid  Butter  was  not  imported,  in 
u  Manner  and  Form  aforefaid,  from  the  faid  Kingdom  of  Ireland 
"  into  this  Kingdom."  Whereupon  the  faid  Juftices  did,  on  the 
faid  2d  Day  of  Auguft,  duly  and  legally  order  Mr.  Richard  Bell  of 
the  faid  Town  and  County  Merchant,  the  Con/ignee  and  apparent 
Owner  of  the  faid  Butter  and  every  Part  thereof,  to  be  fummoned 
to  appear  before  them  at  the  Houfe  of  Archibald  Brown,  at  the  Sign 
of  the  Dog  and  Duck  in  the  faid  Town  and  County,  on  the  5th 
Day  of  the  faid  Month  of  Augujl,  then  and  there  to  anfwer  the 
faid  Information  and  Premiffes.  At  which  Time  and  Place,  come 
before  them  the  fame  Juftices,  as  well  the  faid  Edward  Burrow  as 
the  faid  Richard  Bell :  And  the  faid  Richard  Bell  having  heard  the 
faid  Information  read  to  Him,  and  being  afked  by  the  faid  Juftices, 
•"  Why  the  faid  Butter  fhould  not  be  forfeited,"  faith,  "  That  He 
"  hath  Nothing  to  objeSl  againft  the  Truth  of  the  faid  Premifles  con- 
"  tained  in  the  faid  Information."  Whereupon,  and  upon  the 
Examination  of  a  credible  Witnefs  in  that  Behalf,  in  the  Prefence 
of  the  faid  Richard  Bell,  and  becaufe  the  faid  Richard  Bell  hath 
Nothing  to  fay  nor  can  fay  any  Thing  touching  the  faid  Premifles, 
but  doth  acknowledge  the  fame  to  be  true  as  the  fame  are  charged 
in  the  faid  Information;  It  appears  unto  them  the  faid  Juftices, 
That  the  faid  Information  and  every  Part  thereof  is  true :  And  they 

the 
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the  faid  Juftices  do  adjudge  the  fame  to  be  true  accordingly.  It  is 
therefore  confidered  and  adjudged  by  them  the  faid  Juftices,  That 
the  faid  Butter  and  every  Part  thereof  is  forfeited  ;  And  that  One 
Moiety  or  Half  Part  thereof  be  difpofed  to  the  Ufe  of  the  Poor  of 
the  faid  Parifh  of  St.  Trinity  in  the  faid  Town  and  County,  and  the 
other  Moiety  or  Half  Part  thereof  be  to  the  proper  Ufe  of  the  faid 
Edward  Burrow.  Given  under  our  Hands  and  Seals,  at  the  Town 
and  County  of  the  Town  of  Kingfion  upon  Hull,  this  5th  Day  of 
Auguft  in  the  34th  Year  of  &c,  and  in  the  Year  of  our  Lord  1760. 

Mr.  Morton,  for  the  Defendant,  infifted  That  this  Convidion 
ought  to  be  quafhed.  (See  18  C.  2.  c.  2.  32  C.  2.  c.  2.  §  9.  and 
31  G.2.  c.  28.) 

This  Butter  was  exported  from  Ireland  to  Lijbon ;  and  from  Lif- 
■bon,  re-exported  to  England,  and  imported  here  at  Hull-.  Which 
(He  infifted)  did  not  occafion  a  Forfeiture  of  the  Butter.  There- 
tore  this  Convidion  is  wrong,  in  making  it  abfolutely  forfeited ; 
even  though  it  fliould  be  liable  to  the  greater  Duty,  and  not  to  the 
lefs. 

Befides,  the  Dijlribution  of  the  Penalty  is  not  agreeable  to  the  Ad 
of  Parliament. 

Mr.  Norton,  contra^  in  Support  of  the  Conviction. 

Irijh  Butter,  imported  from  Lijbon  or  any  other  Place,  is  confif- 
cateable,  by  18  C.  2.  c.  2.     32  C.  2.  c.  2.  §  9.  and  20  C.  2.  c.  7.  §  3. 

All  thefe  Acts  are  to  be  confidered  as  one  Law :  And  by  them, 
All  Irijh  Butter,  imported  hither  from  any  Place  whatfoever,  is  for- 
feitable, juft  as  much  as  if  it  was  imported  diredly  and  immediately 
from  Ireta?id.  The  Ads  of  Parliament  would  be  nugatory,  if  they 
might  be  evaded  by  touching  at  the  IJle  of  Man,  or  any  other  Place. 

The  Convidion  is  founded  on  thefe  three  Statutes  of  C.  2.  And 
this  Importation  from  Lijbon  is  not  proteded  by  the  Ad  of  3  1  G.  2. 
£.  28:  Which  allows  the  Importation  of  Butter  from  Ireland  into 
England  during  6  Months,  paying  4  d.  per  hundred  Weight.  Be- 
caufe  the  Butter  permitted  by  that  Act  to  be  imported  muft  be  im- 
ported immediately  from  Ireland. 

He  compared  this  Law  to  fome  others;  where  the  Importation 
muft  be  dircSily  from  the  Place  : — 12  G.  2.  c.  21.  (An  Ad  for  ta- 
king off  the  Duties  upon  Woollen  and  Bay  Yarn  imported  from 
Ireland  to  England;)  23  G.  2.  c.  29.  (An  Ad  to  encourage  the  Im- 
4  portation 
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portation  of  Pig  and  Bar  Iron  from  His  Majefty's -Colonies  in  Ame- 
rica ;)  And  32  G.  2.  c.  11,  12. 

However,  This  ConvicYion  was  unneceffary,  and  only  ex  irwjori 
xautela :  For  the  Goods  were  acJually  and  ipfo  facJo  forfeited ',  bv 
not  being  claimed  and  proved,  &v.  within  48  Hours. 

Mr.  Morton  was  going  to  reply — 

But  Lord  Mansfield  faid  it  was  needlefs. — Here  is  no  Sufpi- 
cbn  of  Fraud.  If  there  had,  it  might  be  a  different  Cafe.  It 
would  not  be  worth  while  to  go  round  by  Lifbon,  to  evade  the  A<ft ; 
and  to  pay  js.  8  d.  to  avoid  paying  4  d.  And  if  it  be  within  the 
Prohibition,  it  is  within  the  Permimon. 

His  Lordfhip  however  propofed  to  the  Parties,  That  the  Officer 
of  the  Cuftoms  (Mr.  Edward  Burrow,  Colle&or  at  Hull)  mould 
pay  the  Proprietor,  (the  Consignee,)  the  Value  of  the  Butter  at  the 
Time  of  the  Seizure,  together  with  the  Cofts. 
- 

And,  in  Order  to  compromife  the  Matter,  and  fave  the  bringing 
an  Adtion,  He  ordered  it  to  iland  over  from  Saturday  laft  to  this 
Day. 

A  Third  Perfon  having  now  named  26  s.  per  Barrel  as  the  Price 
that  Mr.  Burrow  ought  to  refund  to  the  Confignee  of  it  j  And  Mr. 
Norton  thinking  that  too  much ;  the  Compromife  came  to  Nothing- 
For  Mr.  Norton  thought  it  better  for  his  Client,  to  (land  an  Action, 
and  fuffer  Judgment  to  go  by  Default,  and  leave  the  Matter  to  a 
Jury,  upon  a  Writ  of  Inquiry  of  the  Damages  fuftained  by  the 
Seizure. 

Whereupon  Per  Cur, 

Conviction  was  quasheh. 
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Denn,  ex  dimifT.  Lucas,  verf.  Fulford.  Tuefday  26th 

May   176.1. 

THIS  was  a  Special  Cafe,  upon  an  Ejectment  of  Lands  in  Med- 
ley in  Oxford/hire. 

(N.B.  In  Hilary  Term  laft,  this  Court  had  flayed  the  Proceed- 
ings, till  the  Leffor  of  the  Plaintiff,  who  lived  in  Ireland, 
mould  give  Security  for  theCojls  ;  although  it  was  an  Ejectment 
brought  under  the  Direction  of  the  Court  of  Chancery,  where 
the  Bill  was  retained  till  after  Trial  of  the  Ejectment ;  and  Se- 
curity had  already  been  given  there  :  But  that  Security  was  only 
for  40/.) 

At  the  Trial,  the  Plaintiff  offered  in  Evidence,  (for  the  Purpofe 
only  of  reading  feveral  Depofitions  taken  in  a  Caufe  in  Chancery,)  a 
Paper- Writing  purporting  to  be  a  true  Copy  of a  Bill  in  Chancery 
brought  by  the  Plaintiff's  Leffor,  again  ft  Theophilus  Leigh  and  Others  ; 
(And  it  was  proved  to  have  been  examined  with  the  Record  :)  Which 
Copy  fo  offered  in  Evidence  was  written  close,  on  two  Sheets  of 
Paper  containing  Forty  Office  Copy  Sheets  in  Quantity;  and  Each 
of  the  two  Sheets  of  Paper  was  stamped  with  a  triple  Six-penny 
Stamp  only. 

And  He  further  offered  in  Evidence  Another  Paper- Writing  pur- 
porting to  be  a  true  Copy  of  an  amended  Bill  brought  by  the  Plaintiff's 
Leffor,  againft  the  faid  Defendants  and  Others,  (proved  likewife  to 
have  been  examined  with  the  Record;)  written  alfo  close,  on 
three  Sheets  of  Paper  containing  Forty  four  OFFicE-Copy  Sheets 
in  Quantity  ;  And  Each  of  the  Three  Sheets  ftamped  with  a  triple 
Six-penny  Stamp  only. 
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It  was  objected  "  That  fuch  Copies  or  either  of  them  ought  not  to 
<c  be  read;  becaufe  not  properly  Jlamped,  according  to  the  Sta- 
"  tutes."  But  a  Verdict  was  given  for  the  Plaintiff,  fubjec~t  to  the 
Opinion  of  the  Court  "  Whether  fuch  Copies  are  properly  /iawped, 
C£  fo  as  to-intitle  the  Plaintiff  to  have  read  them  in  Evidence."  If 
they  are,  then  the  Plaintiff  to  enter  his  Judgment :  If  not,  then  the 
Verdict  to  be  void. 

It  was  firft  argued  on  Tuefday  28th  of  April  ij6i. 

Mr.  Stowe,  for  the  Plaintiff — This  Queftion  depends  upon  the 

feveral  Stamp-Ads.     The  5,  6  W.  &  M.  c.  2 1 .  (now  made  per- 

*  r. Se£l.  44.  petual)  lays  *  a  Duty  of  One  Penny  upon  every  Skin  or  Piece  of 

,  See  alfo     Vellum  or  Parchment  or  Sheet  of  Paper  upon  which  am  -f  Copy 

izG.i.  c.    of  any  Proceedings  whatfoever  in  any  Court  of  Equity  (hall  be  in- 

35.  §  to.     groffed  or  written. 

which  lays  a    ° 
like   Duty  ; 

butfeemscon-     The  9,  io  W.  3.  c.  2$.  §  64.  enacts  (to  the  End  the  King  may 

ofWoTSnot  be  defrauded)  "  That  a11  Records,  Writs,  Pleadings,  cr  other 
ai"  <c  Proceedings  in  Courts  of  Law  and  Equity,  and  all  Deeds  Inftru- 
-"  ments  and  Writings  whatfoever,  thereby  charged,  fliall  be  ingrof- 
cc  fed  or  written  in  fuch  Marnier  as  they  have  been  ufually  accuf- 
<e  tomed  to  be  written  and  are  now  written."'  And  this  is  the  prin- 
cipal Statute  on  which  this  Queftion  turns. 

oJ 
rord  "  Copy"  is  not  in  this  64th  Section.  The  prefent 
Cafe  is  of  an  examined  Copy,  not  an  Office-Copy.  The  Rule  of 
Office  Copies  is  different  in  different  Courts ;  viz.  In  Chancery,  90 
Words  in  a  Sheet ;  In  the  Exchequer,  78;  In  this  Court,  72  :  But 
dofe  Copies  were  only  ftampt  with  One  double  Penny  Stamp  j  now 
indeed  a  triple  Penny. 

And  Copies  of  Deeds  are  generally  produced  and  proved  without 
any  Stamp  at  all :  Whereas  this  was  ftampt  with  a  Stamp  of  Six 
Times  the  Value. 

The  only  Intent  of  thefe  Stamp-Adls  is  to  raife  the  Duty  to  the 
Crown  :  And  this  Stamp  does  that  and  much  more. 

Mr.  Afton,  contra,  for  the  Defendant,  agreed,  that  the  Queftion 
depends  entirely  upon  the  Stamp-Acts. 

The  5  £f  6  W.  &  M.c.21.  laid  the  Penny  Duty. 

The  9,  10  W.  3.  c.  25.  §  40.  lays  One  Penny  upon  every 
Sheet  of  Paper  upon  which  any  Copy  of  any  Bill  in  Equity  fhail  be 
ingroffed  or  written.     This  was  an  additional  Penny. 

Section 
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Sedion  49  direds  every  fuch  Sheet  to  be  ftampt  before  the  Wri- 
ting ;  and  with  two  diftind  Stamps. 

Sedion  59  direds  that  no  fuch  Inftmment  or  Writing  not  fo 
ftampt  &c  (hall  be  given  in  Evidence  till  as  well  the  former  Duty,  as 
the  latter  mall  be  paid.  So  that  thefe  two  Stamps  were  to  be  fepa- 
rate  and  diftind. 

The  30  G.  2.  c.  19.  §  18.  makes  it  lawful  to  ftamp  with  One 
general  new  Stamp,  equivalent  to  all  the  other  feparate  old  Ones. 

The  32  G.  2.  c.  35.  has  no  fuch  Claufe  as  that  of  §  64.  in  9, 
io  W.  3.  c.  25.  But  it's  13th  Section  {Fo.  515.)  direds  all  Paper  ~&'c 
thereby  charged  to  be  brought  to  the  Stamp-Office  and  ftampt  &c  ; 
and  enacts  that  it  fhall  not  be  available  in  Law  or  Equity,  or  be  given 
in  Evidence  or  admitted  in  any  Court,  unlefs  fo  ftampt. 

Therefore  Every  Copy  of  any  Bill  in  Chancery  muft  be  ftampt 
with  either  the  old  or  the  new  Stamp.  And  this  is  not  fo  ftampt. 
Neither  is  it  ftampt  ad  valorem ;  but,  on  the  contrary,  13  x.  6d.  JJjort, 
if  it  be  computed  by  the  Sheet,  at  90  Words  per  Sheet :  A  Sheet 
is  a  known  Quantity  containing  fo  many  Lines,  and  fo  many  Words 
in  each  Line.  , 

Lord  Mansfield — But  how  does  it  appear  that  it  is  neceffary 
that  a  Copy  of  a  Proceeding  in  Chancery,  given  in  Evidence, 
muft  be  an  Office  Copy  ?  I  mould  be  glad  to  hear  this  Point 
argued.  For  if  that  be  not  neceffary,  the  Duty  is  paid :  If  it  be 
neceffary  then  it  is  not  paid. 

Mr.  Ajlon— The  Practice  is  fo.  And  the  Ads  of  Parliament  fay 
"  Every  Copy  of  any  Bill." 

■ 

Lord  Mansfield — An  OFFiCE-Copy  is,  in  the  fame  Court  and 
in  the  fame  Caufe,  equivalent  to  the  Record :  But  in  another 
Court  or  in  another  Caufe  in  the  fame  Court,  the  Copy  muft  be 

PROVED. 


Before  the  firft  Ad  which  gave  the  fingle  Penny  Duty,  a  Copy  of 
a  Proceeding  in  one  Court  might  be  given  in  Evidence 'in  ano- 
ther, written  as  clofe  as  the  Writer  pleafed.     And  the  %  Claufe  %  Sea.  64  of 
which  is  profeffedly  intended  to  prevent  Collulion  as  to  the  Pro-  9>  ,0  lv-  3- 
ceedings  of  the  Court  does  not  fay  a  Word  about  Copies.     Each  f"  ZS' 
Party  in  a  Caufe  in  Chancery  muft  take  an  OJfice-Copy  of  the 
■adverfe  Pleadings  :  But  he  may  read: the  Draught  of  his  oivn. 
Reading  the  Office-Copy  is  equivalent  to  reading  the  Record 
itfelf. 

It 
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It  is  not  to  be  conceived  that  the  Legiflature  intended  to  put  the 
Parties  to  the  Expence  of  40/.  or  50/.  in  taking  out  Office- 
Copies ;  only  for  the  fake  of raifing  \%d.  or  (upon  the  firft  Ad) 
only  a  Penny  to  the  Crown. 

Mr.  Afton  obferved  that  fuch  a  Conftrudion  would  greatly  lefien 
the  Revenue.  At  this  Rate,  One  Three  Penny  Stamp  would  do  for 
a  whole  Bill. 

Mr.  Juft.  Wilmot — So  You  would  have  Forty  3*/.  Stamps  for 
this  One  Copy  of  the  Original  Bill. 

Mr.  Afton — Yes:  This  is  what  I  infift  on. 

Lord  Mansfield — The  Ad  of  Parliament  did  not  mean  to  alter 
the  Rule,  as  to  the  giving  Copies  in  Evidence :  If  it  had,  it 
would  have  been  a  heavy  Charge  upon  the  Suitor.  The 
PraSiice  of  a  Party's  giving  the  Office  Copies  in  Evidence, 
very  often,  is  to  be  accounted  for,  by  their  having  thofe  Office- 
Copies  in  their  PofTeffion  already :  So  that  it  is  in  fuch  Cafe 
even  cheaper  to  them,  to  ufe  thefe  than  any  Others. 

Mr.  Norton  who  was  retained  for  the  Defendant,  urged  the  Lofs 
that  the  Stamp  Duty  would  fufFer,  if  this  Queftion  mould  be  deter- 
mined againft  them. 

It  was  therefore  Ordered  to  be  fet  down  for  further  Argument  on 
the  firft  Day  of  this  Term ;  with  a  particular  Claufe  in  the  Rule 
(by  Confent)  to  prevent  the  Plaintiff's  being  delayed  in  bringing  a 
new  Ejedment,  in  Cafe  the  Court's  Opinion  fhould  be  againft  him. 

Which  Day  being  now  come,  and  the  Caufe  called, 

Mr.  Norton  faid  He  fhould  have  hoped  to  have  been  able  to  have 
fupported  the  Objection,  if  it  had  come  out,  upon  Inquiry,  that  the 
Ufage  of  the  Stamp-Office  had  been  uniform  and  confident,  ever 
fince  the  making  of  the  Ad,  in  requiring  clofe  Copies  to  be  ftampt 
in  this  Manner. 

But  He  acknowledged,  that  upon  Examination  into  the  Fads,  it 
appeared  that  there  had  been  no  fuch  uniform  Ufage ;  but,  on  the 
contrary,  different  Ulages,  and  even  different  Opinions  amongft  the 
Commiffioners  themfelves.  Therefore  unlefs  the  Court  would  cou- 
ple fome  of  the  Sedions  with  each  Other,  He  was  afraid  He  could 
not  pretend  to  fupport  the  Objedion. 

4.  Lord 
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Lord  Mansfield — Certainly,  the  Act  of  Parliament  took  up  the 
Matter  on  the  Foot  upon  which  it  then  flood.  And  at  the  Time 
of  making  thefe  Acls,  there  were  two  Sorts  of  Copies  of  Proceedings : 
One  Sort  was  a  ckfe  Copy,  which  might  be  given  in  Evidence,  in 
another  Court ;  The  other  Sort  was  an  Office-Copy  j  and  this  was 
equivalent  to  the  Record  itfelf,  when  made  Ufe  of  in  the  fame  Court 
and  in  the  fame  Caufe.  This  Office-Copy  was  then  fixed  at  a  cer- 
tain determinate  Number  of  Words  in  a  Sheer,  in  order  to  afcertain 
the  Fees  of  the  Officers  of  the  refpedive  Courts:  But  Copies  to  be 
given  in  Evidence  might  at  that  Time  be  written  as  clofe  as  the  Wri- 
ter pleafed.  Thus  the  Stamp-Ads  found  it.  And  they  did  not  mean 
to  alter  the  Manner  of  making  Copies  to  be  given  in  Evidence,  or 
to  fix  them  to  fo  many  Words  in  a  Sheet :  They  only  meant  to  pre- 
vent any  Fraud  upon  the  Stamp-Duties  with  regard  to  the  Office- 
Co^.*,  by  the  Parties  compounding  with  the  Officers  for  their  Fees, 
and  then  writing  more  than  the  ufual  Number  of  Words  in  a  Sheet 
of  them. 

Per  Cur.  Let  the  Postea  be  delivered  to  the  PlaiiNtiff. 


Fenn,   ex  dimiff.  Tyrrell  et  aF,  ve?'f.  Denn. 

MR.  Gould,  of  Counfel  for  the  LefTor  of  the  Plaintiff  in  this  Eject- 
ment, had  obtained  a  Rule  upon  Mrs.  Magdalen  Campbell,  the 
Tenant  in  PofTeffion  of  the  PremifTes  in  queftion,  for  Her  to  (hew 
Caufe  *  Why  the  Service  of  the  Ejectment  in  this  Caufe  which  -f  had*  A  like  Rule 
been  theretofore  made  upon  a  Woman  who  had  [aid  her  Name  was  "  tor  (he,w 

*  J  L.2U1C  why  E 

Magdalen  Campbell,  at  the  Time  when  it  was  ferved  upon  Her  at  the  j.  prKljlttg 
faid  Magdalen  Campbell's  Houfe,   fhould  not  be  deemed  good  Service  Sendee  of  an 
upon  the  faid  Magdalen  Campbell  Herfelf ;  and  why  the  LefTors  of  ^J™6"^. 
the  Plaintiff  mould  not  have  Leave  to  fign  their  Judgment  again  ft  <*,««/  m  the 
the  Cafual  Ejedor,  on  Wednefday  next,  in  Default  of  her  Appear-  Houfe  of  One 
ance  :  In  which  Rule  it  is  further  Ordered  that  the  Leaving  a  Copy  n^  /„%<,£" 
of  this  Rule  at  the  Houfe  of  the  faid  Magdalen  Campbell,  with  fome  feffion,  fhould 
Perfon  there;  or  if  no  One  can  be  met  with,  affixing  a  true  Copy  n«  be  deemed 
of  it  on  the  Door  thereof;  fhall  be  deemed  good  Service  thereof  on  vjc|  0f  ;ti" 
the  faid  Magdalen  Campbell. 


was  made  on 
the  zd  Day  of 

this  Term,  in  a  Caufe  of  Gccdright,  en  the  Dnn:fi  of  Metbali,  v.  Kcr:Lht;  On  it's  appearing  that  Ua<u. 

and  his  Wife  Both  kept  out  of  the  Way,  to  prevent  their  being  perfonaily  ferved. 

f  A*.  B.  H  the  Rule  were  not  thus  made  with  a  Retrcfpe8,  the  Plaintiff  mull  lofs  the  Affi/es. 

The  faid  Pvule  was  now  made  abfolute,  upon  producing  an  Affi- 
davit "  That  Magdalen  Campbell  was  either  not  at  Home,  or  if  at 
"  Flome  was  denied  ;  and  that  her  Servant-Maid  was  at  Home,  but 
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"  could  not  be  ferved ;  whereupon  a  Copy  of  the  Rule  was  fixed 
"  on  the  Door  of  the  Houfe ;"  And  moreover,  "  that  at  a  fubfe- 
"  quent  Day,"  (upon  a  Doubt  Whether  what  had  been  already 
done,  was  fuffkient,)  "  the  Maid  being  at  Rome  and  opening  the 
"  Window,  but  refufing  to  open  the  Door,  and  denying  that  her 
cc  Miftrefs  was  at  Home,  Another  Copy  was  affixed  on  the  Door, 
"  and  the  Maid  was  told  the  Effect  of  it ;  and  another  Copy  was 
"  thrown  in  at  the  Window  ;  and  the  Original  Rule  was  jhewn  to 
V  the  Maid." 

Per  Cur.  Rule  made  absolute. 


Wednesday  Rex  verf.  Darbyfhire. 

27th  May  J  J 

1761. 


T 


HIS  was  a  Cafe  from  Warwickshire  Affizes. 


The  Defendant  was  originally  indi&ed  at  the  Quarter-Sefiions  hol- 
den  at  Warwick  on  the  4th  of  April  1758,  for  refufing  to  take  upon. 
Himfelf  the  Office  of  Conftable  of  and  for  the  Manor  of  Birming- 
ham, having  been  duly  nominated  and  elected  thereto.  And  The 
Indictment  fet  forth,  That  at  a  Court  Leet  holden  on  the  1 8th  of 
OSlober  31  G.  2.  in  and  for  the  Manor  of  Birmingham,  The  De- 
fendant, according  to  the  Cuftom  of  the  fame  Manor,  was  duly  no- 
minated and  elected  by  the  Jury  One  of  the  Conftables  of  the  faid 
Manor  of  Birmingham  for  the  Year  then  next  enfuing  ;  He  then 
being  an  Inhabitant  and  Refiant  of  and  within  the  faid  Manor,  and 
being  a  fit  Perfon  fo  to  be  nominated  and  elected,  and  a  Perfon  lia- 
ble to  be  nominated  and  elected  to  the  faid  Office.  That  the  De- 
fendant had  Notice  &c.  That  the  Steward  certified  his  Appointment 
to  a  Juftice  of  Peace;  by  whom  He  was  fummoned  to  appear  on 
&c  at  &c,  to  take  the  Oath  of  Office  as  Conftable  nominated  and 
elected  of  and  for  the  faid  Manor  of  Birmingham  as  aforefaid.  That 
although  He  perfonally  appeared  according  to  the  Summons,  and 
was  then  and  there  required  by  the  laid  Juftice  to  take  the  faid  Oath 
of  Office  of  Conftable  of  and  for  the  faid  Manor  of  Birmingham 
according  to  the  Nomination  and  Election  aforefaid,  He  unlawfully 
wilfully  and  contumacioufly  did  neglect  and  refufe  to  take  it,  and  to 
be  duly  fvvorn  into  the  laid  Office,  and  to  take  it  upon  Him.  There 
was  a  fecond  Count  in  the  Indictment,  alledging  that  He  was  per- 
fonally prefent  in  Court  at  the  Leet ;  and  being  required  by  the 
Steward  to  be  fworn  and  take  the  Office  upon  him,  neglected  and 
refufed  &c. 

This  Indictment  being  removed  hither  by  Certiorari,  the  Defen- 
dant pleaded  "  Not  guilty :"  And  the  Caufe  was  tried  at  Warwick 
Summer- Affifes  in  Auguft  1759,  before  Ld.  Ch.  B.  Parker. 

It 
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It  appeared  upon  the  Evidence,  That  the  Facts  laid  in  the  In- 
dictment were  true  ;  And  that  the  Defendant  was  a  fit  Perfon  to  be 
nominated  and  elected  as  aforefaid  ;  and  liable  to  ferve  the  faid  Of- 
fice of  Conftable,  unless  difcharged  or  exempt  therefrom  by'reafon 
of  the  Certificate  and  Alignment  thereof  herein  after  mentioned : 
Alfo,  that  the  Ufage  at  Birmingham  has  been,  "  annually  at  the 
"  Court  Leet  there,  to  elect  two  Conftables  for  the  Manor  of  Bir- 
"  mingham  generally,  and  one  Conftable  for  the  Hamlet  of  Deri- 
"■  tend  (a  diftinct  Vill  within  the  faid  Manor)  particularly." 

That  the  Manor  of  Birmingham  extends  itfelf  into  and  com- 
prehends the  whole  Town  and  Parijh  of  Birmingham,  and  alfo  the 
laid  Hamlet  of  Deritend. 

That  the  Conftables  fo  elected  for  the  faid  Manor  of  Birmingham 
generally,  have  Jurifdiction  and  Authority,  as  Conftables,  not  only 
throughout  the  faid  Town  and  Parifi  of  Birmingham,  but  also 
within  and  throughout  the/aid  Hamlet  of  Deritend. 

That  the  Conftable  of  Deritend  is  elected  out  of  the  Inhabitants 
of  Deritend  only  :  And  the  Conftable  fo  elected  for  Deritend  parti- 
cularly, and  the  faid  Conftables  fo  elected  for  the  faid  Manor  of  Bir- 
mingham have  feverally  equal  and  concurrent  Jurifdiction  within  the 
£ :id  Hamlet  of  Deritend. 

That  the  Defendant  had  a  Certificate  according  to  the  Sta- 
tute  of  10,  1 1  W.  3.  c.  23.  difcharging  One  Plowden  fennett  from 
all  Parifh  Offices  within  the  Parifh  of  Birmingham ;  and  an  Af- 
fignment  thereof  figned  and  executed  on  the  feveral  and  refpective 
Days  of  the  Dates  thereof  refpectively.  And  the  fame  was  duly 
inrolled  according  to  the  Statute :  and  had  not  been  before  af- 
iiened. 


"&* 


Upon  this  Cafe,  The  Queftion  referved  for  the  Opinion  of  His 
Majefty's  Court  of  King's  Bench,  is 

"  Whether  the  faid  John  Darbyfhire,  upon  the  Circumftances 
'"  of  this  Cafe,  is,  notuoithjlanding  the  Certificate,  guilty  of  the  In- 
"  dictment,  or  not  guilty." 

Mr.  Serj.  Hewitt,  for  the  King,  argued  that  He  is  not  exempted 
from  ferving  this  Office  herein  defcribed. 

The  Difcharge  is  (by  the  Act)  from  all  "  Parish  and  Ward 
Offices,"  within  the  Parifh  or  Ward  wherein  the  Felony  was  com- 
mitted.    But  the  Limits  of  this  Man's  Office  extend  beyond  the 
4  Parijh 
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Parifij  of  Birmingham  :  Therefore  this  is  not  a  Parish  Office. 
And  there  is  no  fuch  Divifion  in  this  Place,  as  a  Ward:  Therefore 
no  Ward  Officer. 

But  a  Constable  is  not  a  P arifj-0 officer  at  all.  It  was  a  Com- 
mon-Law Office,  before  Parifhes  exifted.  Conftables  were,  by 
Common  Law,  Confervators  of  the  Peace.  "  The  Office  is  as  an- 
"  cient  as  Turns  or  LeetSi"  4.  Inf.  265.  Therefore  more  ancient 
than  Parifes. 

A  Parifh  is  not  a  Common-Law  Divifion;  but  an  Ecclefiaflical 
One:  And  fo  it  was  afferted,  in  Freeman's  Rep.  228.  in  the  Cafe  of 
Adefon  v.  Sir  John  Otway,  by  Mr.  Juftice  Atkins.  And  in  Mich. 
*AbfenteHolt.  io  W.  3.  An  Appointment  of  a  Conftable  was  *  quafhed,  becaufe 
it  was  not  alledged  in  the  Order,  "  That  He  was  an  Inhabitant  of 
"  the  Liberty"  but  only  "  of  the  Parifh"  Cafes  temp.  W.  3.  256. 
Anonymous. 

Here,  this  Man  is  appointed  Conftable  in  and  for  the  Manor  of 
Birmingham. 

The  Office  of  Conftable  is  always  annexed  to  a  Vill,  not  to  a 
Pariflj.  But  the  Felony,  in  this  Cafe,  was  committed  in  the  Parif 
of  Birmingham,  not  in  the  Vill  of  Deritend. 

Mr.  Caldecott,  for  the  Defendant. — He  is  at  leaf  a  Parish- 
Officer,  (whatever  more  He  may  be ;)  becaufe  his  Office  extends 
throughout  the  whole  Parifh  of  Birmingham :  And  He  is  an  Inhabi- 
tant of  the  Parifh  of  Birmingham.  Therefore,  though  He  be  alfo 
Conftable  of  the  Manor  which  includes  the  Parifi;  yet  He  is  cer- 
tainly a  Parifij  Officer,  notwithftanding  that  greater  Extent  of  his 
Jurisdiction  or  Power. 

This  Act  is  to  be  conftrued  favourably.  And  it  has  been  deter- 
JoV"  °" 9'  mined  on  t  3>  4-Mr-&  M.  c.11.  "  That  ferving  the  Office  of 
11.  (SeeSer-  "  Conftable  for  a  City  at  large,  (though  he  was  appointed  by  the 
jeant  Hewitt's  "  Corporation,  and  exercifed  it  throughout  the  whole  City,)  gained 
Reply.)         «(  a  Settlement  in  the  Parifh  where  he  inhabited."    2  Strange  1014. 

Between  the  Parifizes  of  St.  Maurice  and  St.  Mary  Calendar  in  Win- 

chefter. 

P.  29  G.I.  B.R.  Rex  v.  Davis ,  Collector  of  the  Rates  and  Du- 
ties of  the  Highways  of  the  Parifi  of  St.  Leonard  Shoreditch,  Who 
was  appointed  by  the  Truftees  under  the  Acl:  of  Parliament,  and  not 
chofn  by  the  Parijh :  Yet  it  was  holden  to  be  a  Parifi-Ojfice ;  and 
"  That  this  Act  ought  to  receive  the  mojl  liberal  Conftruction. 

-2 

In 
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In  the  Liberty  of  Weftminflcr,  the  Conftables  are  chofen  by  the 
Burgeffes  for  the  Liberty  of  Weftminfter,  and  adt  throughout  the 
whole  Liberty  :  Yet  they  always  enjoy  the  Benefit  of  thefe  Certi- 
ficates. 

This  Cafe  is  executing  an  Office  in  the  Parifh  where  the  Man 
lives ;  and  is  certainly  within  the  Intention  of  the  Legiflature  :  For 
the  Aft  of  Parliament  directs  the  Judge  to  certify  in  what  Parifh.  or 
Place  the  Felony  was  committed. 

Mr.  Serj.  Hewitt,  in  Reply — The  Reward  is  only  a  Difcharge 
from  Parijh  and  Ward  Offices  j  and  from  no  Others. 

As  to  2  Strange  1014. — It  depends  upon  the  Words  of  the  Act 
of  Parliament  of  9,  10  W.  3.  c.  1 1.  Which  only  requires  executing 
a  public  annual  Office,  within  the  Pariftj :  It  does  not  at  all  fpeak  of 
Parish  Offices  ^  nor  is  confined  to  them,  as  this  is. 

As  to  the  Cafe  of  Rex  v.  Davis — The  Man  was  chofen  by  Truftees 
under  an  AcT:  of  Parliament  for  repairing  the  Highways  of  that  Pa- 
ri/}), Collector  of  fuch  Highway  Rates  within  the  Parifh  •  So  that 
that  was  fiddly  and  properly  a  Parijh  Office. 

In  Wejiminfter,  I  believe  the  Conftables  are  appointed  for  a  par- 
ticular Parifli,  not  for  the  Liberty  in  general. 

The  prefent  Cafe,  moft  manifeflly,  is  not  confined  to  the  Parifh 
where  the  Felony  was  committed  :  Which,  by  the  Adt,  it  ought 
to  be  ;  For  it  is  clear  that  the  Adt  does  not  mean  to  extend  it  further 
than  that  Limit. 

Lord  Mansfield — The  only  Queftion  upon  this  Cafe  is, 
"  Whether  the  Conftable  of  the  Manor  of  Birmingham  is  a  Parish 
"  Officer  of  the  Parifh  of  Birmingham. 

This  Term  "  PariJJ>Officer,"  does  not  include  every  Office  ex- 
ercifed  in  the  Parifh :  If  it  did,  it  might  even  take  in  the  Office  of 
High-Sheriff  of  the  County. 

A  PariJJj  Officer  is  relative  to  the  PariJJ.-,  and  confined  to  the 
Parifh  only.  A  Conftable  of  a  Parijh  may  be  called  a  Parifli  Offi- 
ce! :  But  this  Man  has  a  much  'larger  Jurifdidtion  than  the  Parilh 
enly :  For  He  has  a  Jurifdidtion  over  the  whole  Manor,  which  ex- 
tends much  beyond  the  Parifli ;  And  the  Parifh  is  only  a  Part  of 
that  Diftridt  over  which  it  is  to  be  exercifed.  And  the  Adt  does 
not  intend  the  Certificate  to  be  a  Difcharge  from  an  Office,  where- 
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of  the  Functions  are   to   be  exercifed  cut   of  the  Limits  of  the 
'     Parijk. 

This  Man  cannot  be  efteemed  a  Parijh-O&cer,  either  from  the 
Origin  of  his  Office,  or  the  Nature,  or  the  Exercife  of  it. 

Mr.  Jufl.  Denison — If  it  had  been  flared  "  That  the  Manor  of 
"  Birmingham  and  Parifh  of  Birmingham  were  co-extenfive,"  this 
Certificate  might  have  been  a  fufficient  Difcharge.  But  this  is  ftated 
quite  otherwife,  namely  "  That  the  Jurifdidtion  of  the  Conftables 
"  elected  for  the  Manor  generally,  extends  not  only  throughout 
"  the  Town  and  Parifh,  but  also  within  and  throughout  the  Ham- 
"  let  of  Deritend." 

The  Act  only  meant  to  excufe  the  Proprietor  of  the  Certificate, 
from  ferving  Pariih  and  Ward  Offices  within  the  Pariih  or  Ward 
where  the  Felony  was  committed  j  and  not  from  Offices  to  be  ex- 
ercifed out  of  the  Pariih  or  Ward.  If  fo,  this  is  not  an  Office  within 
the  Words  or  Meaning  of  the  Act  of  Parliament,  upon  this  State 
of  the  Cafe  now  before  Us :  For  this  is  not  an  Office  of  Conftable 
in  and  for  the  Parijh ;  but  in  and  for  the  Manor,  which  is  more 
extenfvoe  than  the  Pariffi  is ;  and  a  different  Species  of  Divifion  too, 
One  being  Ecclefiaftical,  the  other  Civil. 

Mr.  Jufl.  Wilmot— The  Act  of  Parliament  means  thefe  Cer- 
tificates to  be  Exemptions  from  fuch  Offices  only,  the  Functions  of 
which  are  confined  within  that  Sort  of  Divifion  which  is  now  called 
a  Parijh;   which  is  not  a  Civil,  but  an  *  EcclefLftical  Divifion. 
*r. Freeman^ No  fuch  Species  of  Divifion  was  known  at  *  Common  Law:  The 
Report,  228.  Temporal  or  Civil  Divifion  was  into  Fills,  not  into  Parifh.es. 

ftr  Atkins,  r 

accord''. 

And  this  Office  now  under  our  Confideration,  as  the  Cafe  is  ftated, 
could  be  only  a  partial  Exercife  of  the  Functions  of  this  Office, 
within  the  Parijh  of  Birmingham :  For  He  could  only  exercife  within 
the  Pariih  of  Birmingham,  the  Functions  of  Juch  Part  of  the  Ju- 
rifdiction  as  the  Limits  cf  the  Pari/h  extended  to ;  but  not  thofe  of 
the  Reji  of  his  Jurifdidtion  which  lay  beyond  the  Limits  of  it.  Gon- 
fequently,  the  Exemption  He  could  pretend  to  claim  under  this  Cer- 
tificate could  be,  as  this  Cafe  is  ftated,  only  partial :  But  it  would 
be  abfurd  to  conftrue  the  Act  to  exempt  him  from  ferving  the  fame 
identical  Office  within  the  Parijh,  and  yet  leave  him  liable  toferve 
it  in  the  Fill. 

Mr.  Caldecott's  Cafe  cited  from  2  Strange  is  very  ftrong  for  the 
prefent  Opinion  of  the  Court.  That  Cafe  was  upon  the  Certificate- 
Acl:  of  9,  10  W.  3.  c.  11.  The  Queftion  was  "  Whether  executing 
"  the  Office  of  Conftable  for  the  City  at  large  gave  a  Certificate-man 
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**  a  Settlement  in  the  Parifli  wherein  He  inhabited  and  exercifed  it :" 
And  it  was  holden  "  That  He  did  acquire  a  Settlement  thereby." 
But  it  was  not  treated  as  a  Parochial  Office  :  It  was  enough,  that 
it  was  an  annual  Office  exercifed  within  the  Parifli ;  which  was  fuffi- 
cient  to  bring  it  within  that  AGt  of  Parliament,  though  it  was  not  a 
Parochial  Office. 

And  as  to  the  Cafe  of  Davis  the  Colledor  of  the  High  way- Rates 
of  St.  Leonard's — It  turned  fingly  upon  an  Acl:  of  Parliament  pecu- 
liar to  that  Parifli. 

That  of  St.  Maurice  in  Winchefter  was  indeed  about  an  Office  in 
the  City  in  general;  And  this  is  an  Office  in  the  Manor  in  general: 
But  the  Queftion  did  not  there  turn  upon  it's  being  a  Parochial 
Office,  or  not ;  it  being  fufficient  that  it  was  an  Anmial  One. 

Per  Cur.  unanimoufly, 

Let  the  Postea  be  delivered  to  the  Profecutor ; 
And  let  Judgment  be  entered  for  the  King. 


Campbell  Efq;  verf.  dimming  and  Another. 

A  Scire  facias  being  brought  again  ft  Bail,  The  Defendants  plea- 
ded thereto  ,"  That  the  Principal  died  before  the  Return  of  the 
<{  Capias  ad  fatisfaciendum."  The  Return  of  the  Ca.  fa.  being  there- 
upon fet  forth  in  the  Replication,  it  appeared  to  be  returnable  "  on 
"  Thurfday  next  after  Eight  Days  from  the  Day  of  the  Purification 
"  of  the  Virgin  Mary."  The  Defendant  demurred,  generally,  to 
the  Replication. 

Mr.  Serj.  Nares,  on  Behalf  of  the  Defendant,  infifted  that  the 
Proceedings  were  irregular:  For  the  Word  "from"  is  exclufive  ; 
and  coniequently  the  Writ  is  not  returnable  till  in  Vacation-t\mey 
(even  a  Week  in  the  Vacation.) 

x'vnd  as  this  was  a  Proceeding  by  Bill,  the  Scire  facias  muft  Sear 
Te/le  on  the  Day  of  the  Return  of  the  Ca.  Sa  :  Which  therefore  will 
be  in  Vacation-time  too. 

It-ought,  He  faid,  to  have  been  made  returnable  "  on  'Thurfday 
"  next  after  the  OcJave  &c."  And  He  cited  a  Cafe  of  Girdlcr  v. 
mite;  M3G/2.  B.R. 


Mr. 
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Mr.  Yates,  contra,  for  the  Plaintiff,  infifted  that  it  was  right  and 
*  It  was  fo.    regrtlhr,  in  true  and  even  *  JlriSi  Computation  :  And,  were  it  other- 

ficatio^feii'on  w'^"e'  ^et  as  ll  was  an  Execution  and  not  upon  mefne -Procefs,  the 
Monday :  So  Writ  of  Ca.  fa.  would  not  be  void,  but  only  liable  to  be  fet  afide  upon 
ihat,  either  Motion,  for  Irregularity.  And  He  cited  the  Cafe  of  Shirley  v.  Wright, 
ibmi^ay  next  '  &//£.  273'  Where  it  was  holden  "  That  the  Sheriff  who  had  let 
ntter  s  Days  "  his  Prifoner  efcape,  mould  not  take  Advantage  of  the  Want  of  a 
from  it,  or  the  «c  Scire  jac;as  t0  o.round  the  Ca.  Sa.  upon  which  had  iffued  toll 

iburlduy  next    ,      .•  1  *  J 

after  the  Oc-      diem  et  annum. 

tave  of  it,  was 

Tebrllry.  °        ^he  Whole  Court  were  very  clearly  and  unahimoufly  with  Mr. 
Tates,  in  both  Points ;  and  accordingly  gave 

Judgment  for  the  Plaintiff. 


T 


Sarah  Nicldefon  verf.  Stephen  Croft. 

HIS  was  a  Queftion,  (upon  the  Mailer's  Report,)  "  Whe- 
"  ther  there  were,  or  were  not,  more  Counts  inferred  in  the 
"  Declaration,  than  were  neceffary." 

It  was  a  Declaration  upon  a  Policy  of 'Injur -ance,  confifting  of  Seven 
Counts  ;  1  ft.  for  a  total  Lofs  on  a  Policy  fubfcribed  by  the  Defendant 
Himfelf;  2d. 'for  an  Average  Lofs,  (averred  to  amount  to  63/.  /ls. 
6d.)  on  a  Policy  fubfcribed  by  -the  Defendant  himfelf;  3d.  for  61.  per 
Cent,  to  be  returned,  (it  being  averred  "  That  the  Ship  departed'with 
"  Convoy  ;")(  on  a  Policy  fubfcribed  by. the  Defendant  himfelf;  4th, 
5th  and  6th,  exactly" the  fame  with  iff,  2d  and  3d  (refpeclively,) 
with  this  Difference  only,  that  thefe  three  laft  Counts  alledged  the  Po- 
licy to  have  been  fubfcribed  by  'One  Manoel  Francis  Siha,  the  De- 
fendant's then  'Agent  Faclor  cr  Servant  in  that  Behalf  by  Him  duly 
authorised  appointed  and  deputed  for  that  Purpofe  ;  7th.  for  Money 
had  and  received  to  the  Plaintiff's  Ufe.  The  Mafter  (Mr.  Owen) 
thought  that  Four  Counts  were  fufficient ;  viz.  either  the  Three 
fir  A:  with  'the  Ian: ;  or  elfe  the  4th,  5th  and  6th,  together  with  the 

I     j  "i  -■  W    * 

alt. 

The  Cotjrt  agreed  with  Him  in  Opinion. 

..•■.. 

Lord  Makstield — On  a  Declaration  for  a  total  Lofs,  You  may 
recover  an  Average  Lofs  :  Yet  I  would  not  tie  the  Plaintiff  down  to  de'- 
clarc  only  for  a  total  Lofs ;  but  leave  the  Plaintiff  at  Liberty  to  de- 
clare both  Ways.  And  the  latter  Method  is  often  of  Service  to  a 
Defendant,  by  pointing  out  the  particular  Average  that  the  Plaintiff 
goes  for. 

2  But 
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But  it  is  unneceffary  to  declare  double,  with  refpedt  to  the  Signing 
of  the  Policy ;  that  is  to  fay,  Once  as  upon  a  Policy  figned  by  the 
Defendant  himfelf;  and  again,  as  upon  a  Policy  figned  by  his  Agent 
for  Him.  One  alone  of  thefe  two  Methods  of  declaring  is  fufficient : 
And  the  better  Way  is  to  declare  according  to  the  Truth ;  that  is, 
upon  a  Policy  figned  by  Silva,  as  Agent  for  the  Defendant  duly  au- 
thorized by  Him  in  that  Behalf. 

The  Rule  at  laft  fettled  by  the  Court,  was  for  finking  out  the 
three  firft  Counts  (which  alledged  the  Policy  to  be  figned  by 
the  Defendant  Himfelf:)  But  without  any  Payment  of 
Cofts,  as  this  Manner  of  declaring  was  faid  to  be  ufual. 


Rex  verf.  Tohn  Morris.  w<%  3oth 

J       J  May  1761. 

THE  Defendant  having  been  convicted  of  wilful  and  corrupt 
Perjury,  in  an  Anfwer  in  Chancery,  Lord  Mansfield  (who  tried 
him)  made  his  Report  on  Tuefday  the  14th  of  April :  In  doing 
which,  He  ftated  an  Objection  to  the  Evidence,  which  had  been 
made  by  the  Defendant's  Counfel  at  the  Trial,  viz.  "  That  there 
"  was  no  Proof  of  the  Identity  of  the  Perfon  who  fwore  the 
"  Anfwer,  nor  even  Proof  that  any  Perfon  at  all  fwore  it."  This 
Objection,  He  faid,  He  had  over-ruled  at  the  Trial;  thinking  it 
fuflicient  that  the  Hand  of  the  Defendant  and  the  Mafter  were  pro- 
ved. But  He  defired'to  have  the  Opinion  of  his  Brethren  upon  this 
Point ;  that  the  Defendant  might  have  the  Benefit  of  the  Objection, 
if  it  fhould  feem  to  them  to  have  any  Force  in  it ,  (though  He  de- 
clared Himfelf  to  be  ftill  clear  in  his  former  Opinion.) 

*  Mr.  Juft.  Denison  and  Mr.  Juft.  Wilmot  entirely  concurred*  Mr.  Juftice 
with  His  Lordfhip ;  And  they  were  All  Three  clearly  and  unani-  J^bfent, 
moufly  of  Opinion,  That  as  the  Name  fubfcribedto  the  Anfwer  was  («&»*&.) 
proved  to  be  bis  Hand-writing,  And  Mafter  Bennet  had  proved  that 
the  Jurat'  was  fubfcribed  by  Him  (the  Mafter,)  as  being  fworn  before 
Him;  This  was  fufficient  Proof '"  That  He  was  the  fame  Perfon," 
and  alfo  "  That  He  actually  fwore  it."  For  the  very  Reafon  why  the 
Court  of  Chancery  (fome  Time  fince)  made  a  General  Older 
"  That  all  Defendants  fhould  fign  their  Anfwers,"  was  with  the 
"  very  View  to  the  more  eafy  Proof  of  Perjuries  in  Anfwers.  And 
as  to  the  aclual  Swearing, — It  is,  in  the  Nature  and  Courfe  of  Bufi- 
nefs,  quite  neceffary  to  take  the  Jurat',  attefted  by  the  proper  Per- 
fon before  whom  the  Oath  ought  to  be  taken,  as  fufficient  Proof  of 
it's  being  actually  fworn  by  the  Perfon,  fo  far  (at  leaft)  as  to  put  it 
upon  him  to  fhew  or  to  raife  a  reafonable  Sufpicion  "  That  he  was 
*'  perfofiated ;"  as  it  would  otherwife  be  almoft  impofiible  to  con- 
vict any  one  of  Perjury  committed  in  an  Anfwer  in  Chancery. 

Part  IV.  Vol.  II.  6  X  John 
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Friday  5th    John  Enys  Efq;   Executor  of  Samuel  Enys  Efq;  verf. 
Ifaac  Donnithorne,  Executor  of  Nicholas  Donnithorne. 


T 


HIS  was  an  A&ion  of  Covenant  brought  by  the  Executor 
of  the  LefTor,  againft  the  Executor  of  a  deceafed  Joint-Leffee. 


The  Declaration  fets  forth  an  Indenture  made  on  the  ioth  of  Oc- 
tober 1735,  between  the  faid  Samuel  Enys  (the  Plaintiff's  Teftator) 
of  the  one  Part,  and  the  faid  Nicholas  Donnithorne  deceafed,  and 
One  Jofeph  Donnithorne  on  the  other  Part,  (the  Counterpart  of  which 
Indenture,  fealed  &c,  he  brings  into  Court,)  whereby  the  faid  Sa- 
muel Enys,  for  and  in  Confideration  of  the  Sum  of  Twenty  Guineas 
paid  to  him  by  the  faid  Nicholas  Donnithorne  and  Jofeph  D.  or  One 
of  them,  and  alfo  for  and  in  Confideration  of  the  yearly  Rent  and 
other  Refer vations  Covenants  and  Agreements  therein  after  men- 
tioned and  comprifed  on  the  Parts  and  Behalf  of  the  faid  Nicholas 
D.  and  Jofeph  D.  and  Either  of  them,  their  or  Either  of  their 
Executors  Admin iftrators  and  Affigns,  to  be  paid  obferved  and  per- 
formed, Did  demife  unto  the  faid  Nicholas  Donnithorne  and  Jofeph  D, 
their  Executors  Adminiftrators  and  Affigns,  All  that  &c,  then  in  the 
Tenure  and  Occupation  of  the  faid  Nicholas  D.  and  Jofeph  D.  or  One 
cf  them,  their  or  One  of  their  Agents  or  Servants;  Habendum  to 
the  faid  Nicholas  D.  and  Jofeph  D.  their  Executors  Adminiftrators 
and  Affigns,  from  the  jtrjl  Day  of  March*LAST  past,  for  50 
Years  then  next  enfuing,  if  the  faid  Samuel  Enys  and  Richard  Plint 
or  Either  of  them  fhould  happen  fo  long  to  live,  and  the  then  pre- 
fent  Term  and  Eftate  of  the  faid  Samuel  Enys  therein  fhould  fo  long 
continue  ;  The  said  Term  to  commence  and  begin  from  and 
immediately  after  the  Surrender  Forfeiture  or  other  Determination  cf 
the  faid  Leafe  or  Demife  of  the  faid  Premijfes  made  and  granted  by 
him  the  faid  Samuel  Enys  to  them  the  faid  Nicholas  D.  and  Jofeph 
D.  and  bearing  Date  the  27th  Day  of  February  1728  j  They  the 
faid  Af.  D.  and  J.  D.  their  Executors  Adminiftrators  and  Affigns 
yielding  and  paying  therefore  Yearly  and  every  Year  during  the  faid 
Term  hereby  granted,  after  the  Commencement  thereof,  unto  the 
faid  Samuel  Enys  his  Executors  Adminiftrators  and  Affigns  the  yearly 
Rent  &c,  at  &c  j  The  firfi  Payment  thereof  to  be  made  at  or  upon 
fuch  of  the  faid  Days  as  fhould  firfl  and  next  happen  after  the 
Commencement  of  the  faid  Term.  And  the  faid  Nicholas  Donni- 
thorne and  Jofeph  D.  did  in  and  by  the  faid  Indenture,  for  themfelves 
a?id  Either  of  them,  their  or  Either  of  their  Executors  and  Admi- 
niftrators, covenant  promife  and  agree  unto  and  with  the  faid 
Samuel  Enys  his  Executors  Adminiftrators  and  Affigns,  That  they 
.the  faid  Nicholas  D.  and  Jofeph  Donnithorne  or  One  of  them,  their 
2  or 
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or  One  of  their  Executors  Adminiftrators  or  Afligns  mould  or  would 
from  Time  to  Time  and  at  all  Times  during  the  faid  Term,  after 
the  Commencement  thereof,  well  and  truly  pay  or  caufe  to  be  paid 
unto  the  faid  Samuel  Enys  his  Executors  Adminiftrators  or  Af- 
ligns,   the  abovementioned  yearly  Rent  &c ;  and  alfo  mould  and 
would  from  Time  to  Time  and  at  all  Times  during  the  faid  Term, 
after  the  Commencement  thereof,  well  and  truly  yield  pay  clear  and 
difcharge  all  and  all  Manner  of  other  Charges  &c.  And  the  -faid  Ni- 
cholas Donnithorne  and  Jofeph  D.  did  in  and  by  the  faid  Indenture, 
for  themfelves  and  Either  of  them,  their  and  Either  of  their  Execu- 
tors and  Adminiftrators,  jointly  and  severally  covenant  promife 
and  agree  unto  and  with  the  faid  Samuel  Enys  his  Executors  Admi- 
niftrators and  Afligns,  That  they  the  faid  Nicholas  D.  and  Jofeph  D. 
or  One  of  them,  their  or  One  of  their  Executors  Adminiftrators  or 
Afligns  fhould  and  would  from  Time  to  Time  and  at  all  Times  du- 
ring the  faid  Term,   after  the  Commencement  thereof,   well  and 
fufhxiently  repair  &c  &c.     Then  it  is  averred  that  the  faid  Samuel 
Enys,  at  the  Time  of  the  making  of  the  faid  Indenture,  was  law- 
fully poflefled  of  the  Reverfion  of  the  faid  demifed  Premifles,  ex- 
pectant on  the  faid  Demife  made  and  granted  by  the  faid  Samuel  to 
the  faid  Nicholas  D.  and  Jofeph  D.  by  the  faid  Indenture  bearing 
Date  the  faid  27th  Day  of  February  1728,  for  the  Refidue  of  a  cer- 
tain Term  of  99  Years  commencing  on  the  15th  Day  of  January 
in  the  Year  1711,  then  to  come  and  unexpired,  and  determinable 
on  the  feveral  Deaths  of  the  faid  Samuel  Enys  and  Richard  Flint, 
by  virtue  of  a  certain  Demife  of  the  faid  Premifles  with  the  Appur- 
.  tenances  made  on  the  faid  1 5th  Day  of  January  171 1,  by  Hugh  then 
Lord  Vifcount  Falmouth  to  the  faid  Samuel :  And  it  is  further  aver- 
red, that  the  faid  Richard  Flint  is  ftill  living,  and  that  the  Eftate 
and  Term  fo  demifed  to  the  faid  Samuel  doth  ftill  fubfift.     The 
Plaintiff  then  avers  that  the  Leafe  or  Demife  mentioned  in  the  In- 
denture now  brought  into  Court  to  have  been  made  by  the  faid  Sa- 
muel Enys  to  the  faid  Nicholas  D.  and  Jofeph  D.  did  end  and  expire 
and  determine  on  the  firft  Day  of  March  1738.    Then  the  faid  John 
Enys  (the  Plaintiff)  further  (hews  that  the  faid  Nicholas  Donnithorne, 
being  fo  as  aforefaid  poffefjed  of  and  intitled  to  the  Premifles  by  virtue 
of  the  faid  refpeclive  Demifes  made  by  the  faid  Samuel  as  aforefaid, 
died  on  the  10th  of  December  1J2J;  having  firft  duly  made  his  lail 
Will  and  Teftament,   and  conftituted  One  James  Donnithorne  and 
the  faid  IJ'aac  Donnithorne  (the  now  Defendant)  Executors  thereof. 
That  the  faid  James  and  Jfaac  afterwards  duly  proved   the  fame, 
and  took  upon  them  the  Execution  thereof.     That  the  faid  Jfefh 
Donnithorne  (the  Co-Leffee)  after  the  Deceafe  of  the  faid  Nicholas, 
and  after  the  Expiration  of  the  faid  Leafe  or  Demife  by  the  faid  In- 
denture bearing  Date  the  27  tb  of  February  1728,  to  wit,   on  the 
2d  of  March  1738,  entered  on  the  faid  Premifles,  by  virtue  of  the 
faid  Demife  by  the  Indenture  now  brought  into  Court;  and  wds 

thereof 
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thereof  poffeffed  for  the  faid  Term  fo  as  af ore/aid  demifed  by  the  /aid 
Indenture  now  brought  into  Court,  in  Form  aforefaid,  determinable  as 
aforefaid  ;  the  Reverfion  thereof  with  the  Appurtenances  for  the  Re- 
fxdue  of  the  aforefaid  Term  of  99  Years,  belonging  to  the  faid  Sa- 
muel Enys  and  his  Affigns.     That,  being  fo  poffeffed,  the  faid  Sa- 
muel Enys  afterwards,  to  wit  on  the  firft  Day  of  November  1755, 
made  his  lair  Will  and  Teftament  in  Writing,  and  thereby  appointed 
the  faid  John  Enys  (the  Plaintiff)  Executor  thereof;  and  afterwards, 
to  wit  on  the  fame  Day  and  Year,  died  fo  poffeffed  of  and  in  his  faid 
Reverfion  with  the  Appurtenances  in  Form  aforefaid  :  And  the  faid 
John  Enys  (the  Plaintiff)  duly  proved  the  faid  Will  of  the  faid  Sa- 
muel, and  took  upon  Himfelf  the  Execution  of  it,  and  thereby  be- 
came and  was  poffefTed  of  and  in  the  faid  Reverfion  with  the  Ap- 
purtenances, for  the  Reft  and  Refidue  of  the  faid  Term  of  99  Years 
then  to  come  and  unexpired,  determinable  as  aforefaid ;  and  ftill 
is  thereof  poffeffed.     That  the  faid  James  Donnithorne,  after  the 
Death  of  the  faid  Nicholas,  to  wit  on  the  iff  of  December  1755, 
died :  And  the  faid  Ifaac  Donnithorne    (the  Defendant)  thereby  be- 
came and  is  the  file  furviving  Executor  of  the  faid  laft  Will  and 
Teftament  of  the  faid  Nicholas.     Then  the  Plaintiff  John  Enys  fays 
that  He  being  fo  poffeffed  of  the  faid  Reverfion  with  the  Appurte- 
nances as  aforefaid,  afterwards,  to  wit  on  12th  December  1759,  (be- 
ing iff  December  1759.  O.  S.)  240/.  of  the  faid  yearly  Rent  of  80/. 
for  three  Years  of  the  faid  Term  of  50  Years,  elapfed  and  run  out 
ftnce  the  Death  of  the  faid  Samuel  Enys,  and  ended  at  and  upon  that 
Day  in  the  Year  laft  mentioned,  at  that  Day  in  the  Year  laft  men- 
tioned became  due  owing  and  in  Arrear  to  the  faid  John  Enys  the 
Executor  and  now  Plaintiff,   as  Executor,    in  Form  aforefaid: 
And  that  the  faid  Nicholas  and  Jofepb,  in  the  Life-time  of  the  faid 
Nicholas,  or  the  faid  Jofeph  fince  the  Death  of  the  faid  Nicholas,  or 
the  faid  James  in  his  Life-time,  or  the  faid  Ifaac  fo  being  the  Exe- 
cutor of  the  laft  Will  and  Teftament  of  the  faid  Nicholas  as  afore- 
faid, have  not,  nor  hath  Any  or  Either  of  them  or  any  other  Perfon 
or  Perfons  paid  the  aforefaid  240/.  or  any  Part  thereof  to  the  faid 
John  Enys  according  to  the  Form  and  EffeSl  of  the  aforefaid  Covenant 
of  the  faid  Nicholas  by  Him  made  in  Form  aforefaid  j   But  the 
Payment  thereof  They  and  Each  and  Every  of  them  have  hitherto 
wholly  neglected  and  refufed,    And  the  faid  240/.  and  every  Part 
thereof  ftill  remain  and  are  in  Arrear  due  owing  and  unpaid  to  the 
laid  John  Enys,  contrary  to  the  Form  and  Effect  of  the  faid  Inden- 
ture and  of  the  aforefaid  Covenant  of  the  faid  Nicholas  on  this  be- 
half as  aforefaid.     The  Declaration  then  fets  forth  that  in  the  faid 
Demife  of  the  Premiffes  made  on  1  ith  of  January  lju,  by  Hugh 
Lord  Falmouth  to  the  faid  Samuel,  and  under  which  the  faid  Samuel 
was  poffeffed  and  intitled  at  the  Time  of  the  making  of  the  Inden- 
ture now  brought  into  Court,  there  is  a  Refervation  of  the  yearly 
Rent  of  5/.  payable  yearly  during  the  faid  Term  of  99  Years  deter- 
3  minable 
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minable  as  aforefiid,  unto  the  faid  Hugh  Lord  Vifcount  Falmouth 
his  Heirs  and  Afhgns  at  &e  5  And  that  on  10th  Oclobcr  1759.  N>*Sj-' 
(being  Micbaelmas-Day  O.  S.)  15/;  of  the  faid  yearly  Rent  of  5// 
for  three  Years  of  the  faid  Term  of  99  Years,  became  due  and  owiag- 
unto  Hugh  now  Lord  Vifcount  Falmouth,  to  whom  the  Reverfion  of ; 
the  faid  demifed  Premiffes,  fubject  to  the  faid  Term  of  99  Years, 
fince  the  making  of  that  Demiie  has  duly  come  ;  Whereof  the  laid 
Ifaac,  fince  the  Death  of  the  faid  Nicholas,  and  James,  had  Notice : 
Yet  the  faid  Ifaac  hath  not  yet,  nor  have  or  hath  any  other  Perfon 
or  Perfons  yet  paid  the  fame  or  any  Part  thereof  to  the  laid  Hugh  now 
Lord  Vifcount  Falmouth ;  but  the  faid  Ifaac  hath  therein  wholly 
failed ;  and  the  fame  and  every  Part  thereof  ftill  remains  and  are 
wholly  due  and  owing  and  unpaid  to  the  faid  Hugh  now  Lord  Vif- 
count Falmouth  contrary  to  the  Form  and  Effect  of  the  faid  In- 
denture now  brought  into  Court,  and  of  the  faid  Covenant  of 'the 
fold  Nicholas  fo  made  in  that  behalf  as  aforefaid.  Then  the  Plain- 
tiff alledges  further,  That  on  the  faid  12th  Day  of  December  1759, 
and  for  a  Jong  Time,  to  wit  for  the  Space  of  7  Years  then  laft  elapf- 
ed,  All  and  lingular  the  faid  demifed  Premifles  and  every  Part  and 
Parcel  thereof  &c  were  ruinous  and  in  great  Decay  for  Want  of  need^- 
ful  and  neceffary  repairing  and  amending  &c :  All  which  faid  Pre- 
miffes fo  being  ruinous  and  out  of  Repair,  the  faid  James  and  Ifaac, 
in  the  Life-time  of  the  faid  James  after  the  Death  of  the  faid  mi* 
cholas,  And  the  faid  Ifaac,  Executor  as  aforefaid,  fince  the  Death 
of  the  faid  James,  fuff'ered  and  permitted  to  be  and  continue  fo  ruinous 
and  out  of  Repair  for  and  during  all  that  Time  and  from  thence  hi- 
therto ;  And  neither  they  or  either  of  them,  or  the  faid  Jofeph,  or 
any  other  Perfon  or  Perfons  have  or  hath  as  yet  repaired  the  fame 
or  any  Part  thereof;  but  have,  and  Each  of  them  hath  therein  whol- 
ly failed  and  made  Default,  contrary  to  the  Form  and  Effect  of  the 
faid  Indenture  and  of  the  aforefaid  Covenant  of  the  faid  Nicholas 
fo  by  Him  made  in  this  behalf  as  aforefaid.  And  fo  the  faid  John 
fays  that  the  faid  Nicholas  in  his  Life-time,  and  the  faid  Ifaac  fince 
his  Death  although  often  requefted  C£?c,  have  not  nor  hath  Either  of 
them  kept  with  the  faid  John  the  aforefaid  Covenant  of  the  faid. 
Nicholas  fo  by  Hirrt  made  as  aforefaid,  but  have  broken  the  fame, 
and  to  keep  the  fame  with  the  faid  John  have  and  Each  of  them 
hath  hitherto  wholly  refufed,  And  the  faid  Ifaac,  Executor  as  afore- 
faid, ftill  refufes,  To  the  faid  John's  Damage,  500/.  And  He 
brings  into  Court  the  Letters  Teftamentary  of  the  faid  Samuel 
nys  tSc. 

The  Defendant  demurs  generally  to  this  Declaration :  And  the 
Plaintiff  joins  in  Demurrer. 

This  Cafe  was  firfl  argued  on  Friday  24th  April  ijti,  by  Mr. 
Gould  for  the  Plaintiff,  and  Mr.  Walker  for  the  Defendant. 

PartIV.Vol.IL  6Y  Mr. 
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Mr.  Walker — The  Plaintiff,  as  Executor,  fues  the  Defendant,  as 
Executor,  and  affigns  the  Breaches  in  1759. 

At  the  Time  of  the  Plaintiff's  Teftator's  making  the  Leafe  of 
10th  of  October  1735,  a  former  Leafe  of  27th  February  1728  made 
by  Him  to  the  fame  Leffees  was  ftill  fubfifting. 

Two  Years  after  the  Date  of  the  fecond  Leafe,  Nicholas  Donni- 
t borne  one  of  the  Joint  Leffees  died  :  And  the  Defendant  is  his  fur- 
viving  Executor. 

On  this  fecond  Leafe,  (of  10th  Oclober  1735,)  He  took  4  Ex- 
ceptions. 

1  ft.  It  is  void  for  the  Uncertainty  in  the  Commencement  of  its  Term. 

2d.  By  the  Death  of  Nicholas  Donnithorne  (One  of  the  two  Joint- 
Leffees)  on  10th  December  1737,  the  whole  Benefit  of  the  Term 
and  the  Term  itfelf  and  the  whole  Charge  survived  to  the  fur vi- 
ving  Joint-Lejfee,  Jofeph  Donnithorne. 

3d.  It  is  improper  for  the  Plaintiff  to  fue  as  Executor :  He  ought 
to  have  fued  directly  in  his  own  Name  abfolutely,  and  not  as  Executor. 

4th.  He  is  alfo  improper  in  fuing  the  Defendant  as  Executor:  He 
ought  to  have  fued  Him  as  AJjignee. 

Firft  Objection.  The  Term  is  uncertain  as  to  its  Commencement  : 
It  being  one  Part  of  the  Habendum,  to  commence  "  from  the  first 
"  of  March  preceding  the  Date  of  this  fecond  Leafe;"  (which 
was  the  firft  of  March  1734;)  And  by  another  Part  of  it,  to  com- 
mence "  from  the  Surrender  Forfeiture  or  other  Determination  of 
"  the  former  Leafe  made  in  1728;"  (which  Determination  of 
the  former  Leafe  happened  on  ift  March  1738. 

Second  Objection.  But  fuppofing  it  to  have  any  legal  Operation, 
the  Term  and  the  Benefit  of  it  survived  to  the  furviving  Leffee  : 
And  fo  alfo  did  the  whole  Charge  of  it.  For  Nicholas  Donnithorne 
died  before  the  Term  commenced :  And  the  Covenants  will  not  bind  the 
Executors  of  the  deccafed  Leffee.  5  Co.  18.  Slingjlfs  Cafe,  is  ap- 
plicable to  the  prefent  Cafe:  For  here,  the  Eftate  was  jointly  de- 
mifed;  And  the  Covenants  can  not  operate  severally. 

Third  Objection.  It  is  improper  for  the  Plaintiff  to  fue  as  Exe- 
cutor.    1  ft!  As  to  the  Charge  of  the  Breaches,  which  is  laid  in 
1759  :  And  the  Plaintiff's  Teilator  died  in  1755.     2dly.  As  to  the 
1  Perfon 
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Perfon  charged ;  becaufe  of  the  Difficulty  of  the  Defendant's  ma- 
king a  Defence.  And  3dly.  Upon  Account  of  Cofls :  For  He  ought 
not  to  be  exempt  from  Cofts  j  becaufe  the  Matter  arofe  within  his 
own  Time. 

Fourth  Objection.  He  is  alfo  improper  in  fuing  the  Defendant  as 
Executor  :  It  ought  to  be  as  Affignee.  For  the  Defendant's  Tefta- 
tor  died  before  any  Entry ;  and  confequently  before  any  Rent  was  due. 

Mr.  Gould,  contra,  for  the  Plaintiff. — This  Adtion  is  an  A&ion  of 
Covenant  ;  and  brought  upon  a  Covenant  which  is  joint  and 
several:  And  the  Indenture  is  made  "  in  Consideration  of 
"  the  Rent  and  Covenants  on  the  Part  of  the  LeiTees  and  their 
"  Executors  ©V,  to  be  obferved  and  performed." 

To  the  firft.  Objection  I  anfwer — The  Leafe  is  not  uncertain  in 
it's  Commencement ;  becaufe  it  may  be  rendered  certain.  In 
Point  of  Computation,  it  commences  from  ift  March  preceding 
the  Date  :  But  in  Point  of  Occupation,  it  is  to  take  Effect  only 
from  the  Expiration  or  other  Determination  of  the  firft  Leafe  made 
in  1728.  It  is  a  known  Diftinction  which  lies  between  a  Leafe 
commencing  in  Computation,  and  commencing  in  Poffe/Jion.  i  Ro. 
Abr.  849.  pi.  11.  Title  E/late,  Letter  Z.  is  precifely  in  Point.  Ibid, 
pi.  12.  to  the  fame  Purport. 

To  2d  Objection.     This  Action  is  founded  upon  the  Covenant, 
which  is  joint  and  feveral,  by  the  two  Leflees ;  And  They  are 
Securities  Each  for  the  Other.     This  is  not  a  Charge  refuking  from 
the  Benefit  of  enjoying  the  Land  ;   but  from  a  *  Covenant  which  »  V.  z  Ro. 
was  one  of  the  Confiderations  of  making  the  Leafe.     i  Strange  553.  A"!'-  [48- 
Lilly  v.  Hedges,  7r.  9  G.  1 .  B.  R.  "  One  Man  may  covenant  for  the  ti^  rJuer" 
"  Act  of  Another."  G.'pl.  3.  4. 

5>  6»  7- 

To  3d  Objection.  It  is  impoffible  that  Mr.  fohn  Enys  can  be  inti- 
tled  to  the  original  Term,  otherwise  than  as  Executor  or  Admini- 
[irator  of  Samuel  Enys  :  And  it  is  only  a  Defcription  of  his  Title  t"> 
the  Term.  And  if  he  had  really  named  Himfelf  Executor  unnecef- 
farih,  this  fhall  \  not  exempt  Him  from  paying  Cofls.  For  which,  \V.  \$tra*ge 
"he  cited  a  Cafe  of  Jordan  v.  Powell,  M.  10  G.  2.  B.  R.  Where  the  J^^T 
Plaintiff  fued  as  Adminiftrator ;  and  yet  it  was  held  to  be  only  Sur-  accord'.    See 

plufage.  Ukewife  Har- 

'  ris,  Executor . 

To  4th  Objection.    It  was  impoffible  to  have  fued  the  Defendant  Tbur/Jay  z6;h 
otherwise  than  as  being  Executor.     His  Teftator  was  bound  by  the  J<**»y 
Covenant.     And  Mr.  Enys  had  nothing  to  do  with  any  Agreement  ^'/4'  n> 
between  his  Leffees.     They  could  not,  by  any  Act  between  them- 
felves,  difcharge  themfclves  from  an  exprefs  Covenant.     No  Ac- 
ceptance from  an  Affignee  will  difcharge  an  exprefs  Covenant. 

Mr. 
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^AuWalker,  in  Reply — (rft.)  This  Leafe  was  fo  uncertain  in  the 
Time  it  was  to  commence,  that  it  could  not  be  reduced  to  a  Cer- 
tainty :  Neither  does  it  diftinguifli  when  the  Computation  fliall  com- 
mence, and  when  the  Intereft  or  PofTefTion  fhall  take  Effecl. 

2dly.  Upon  a  joint  Leafe,  the  Covenants  fliall  operate  only  jointly 
*  This  Cafe  not  feverally.  Teh.  I JJ.  *  Rolls  Admimjlrator  of  Rolls  v.  Tate. 
doe*notatpa11  Therefore  this  Action  could  only  be  brought  againft  the  Survivor. 
fition.  '  The  Cafe  of  Lilly  v.  Hedges,  i  Strange  553.  does  -j-  not  impugn 
fit  does,  very  what  I  fay.  But  1  Saunders  155.  Ecclejlon  et  Ux'  Executor  of  Caf- 
ftrongy.  ^  v^  Qjp^^  js  to  the  Purpofe,  and  (hews  that  the  Covenant 
fhall  go  along  with  the  Interejl. 

3dly.  The  Plaintiff's  Demand  appears  to  be  for  Injuries  in  his 
own  Time.     Therefore  he  can  not  fue  for  them,  as  Executor. 

4thly.  The  Law  operates  upon  Him  as  Aflignee. 

However,  He  chiefly  relied  on  the  firft  and  fecond  Objections. 

Lord  Mansfield  and  Mr.  Juft.  Foster  were  Both  abfent  at 
this  Time. 

Mr.  Juft.  Denison  thought  the  fecond  Objection  (which  goes 

to  the  Point  of  the  Adlion,)  deferved  further  Consideration ;  17/2. 

*'.  Whether  where  there  is  a  Joint  Leafe,  and  where  the  Intereft 

"  muft  in  its  Nature  fur-oive,  the  Covenants,  though  joint  and  fe- 

<c  veral,  muft  not  be  conftrued  to  run  with  the  Land."     It  looks 

very  odd,  that  when  One  of  the  Leflees  dies,  and  the  Intereft  fur- 

vives  to  the  longer  Liver  of  them ;  yet  the  Other's  Reprefentatives 

-+  Note—      Should  be  bound  by  the  Covenants,  though  no  Benefit  remains  to 

in  this  Cafe,   them.     And  efpecially  it  is  right  to  confider  fully  of  the  Objection 

the  Survivor  jn  a  Q.^fe  where  the  Plaintiff  would  otherwife  t  lofe  his  Action. 

happened  to 
be  infolvent. 

1 5  Co.  18.  £.      I  would  look  into  [|  Slingjhy's  Cafe. 

Mr.  Juft.  Wilmot  alfo  was  willing  to  hear  it  argued  again ;  as 
He  thought  that  there  might  perhaps  be  fame  Weight  in  the  fecond 
Objection ;  though  little  or  none  in  the  ReJL 

Yet  there  feems  to  be  a  Doubt,  Whether  (as  Mr.  Gould  fays,) 
One  Leffee  may  not  very  reafonably  covenant  for  Another,  as  well 
as  a  Stranger  might  covenant  for  Both. 

On  the  other  hand,  perhaps  the  Subject- Matter  of  the  Covenant 
may  make  it  reafonable  that  it  fhould  rather  be  conftrued  as  a  Joint 
Covenant  only,  fince  the  Intereft  and  Benefit  furvives. 

4  Whereupon, 
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Whereupon,  Mr.  Gould,  with  Refpect  to  this  Conftru&ion  of 
the  Covenant,  and  in  Proof  of  it's  being  joint  and  fiveral, 
mentioned  the  Cafe  of  Robin/on  v.  Walker,  i  Salk.  393.  and 
likewife  Burden  v.  Ferrers,   1  Siderf.  189. 

Upon  it's  now  ftanding  in  the  Paper  for  a  fecond  Argument, 

Mr.  Serjeant  Poole,  for  the  Defendant,  did  not  infift  on  the  3d  and 
4th  Objections :  And  though  He  did  not  give  up  the  firft,  vet  He 
only  iniifted  on  the  fecond.  However,  He  could  add  Nothing  to 
what  had  been  urged  before. 

And  The  Court  (being  now  full)  determined  againft  Him, 
without  hearing  Mr.  Norton  for  the  Plaintiff. 

Lord  Mansfield — On  the  ift  Point — It  is  either  a  Surrender  of 
the  former  Leafe  ;  or  if  it  is  not,  yet  the  new  One  is,  in  Point  of 

*  Interejl,  to  take  it's  Commencement  from  the  Determination  of*  P.  1  R,. 
the  former  One  only.  ib„r-  ™c 

*  E/iate,  Letter 

Z.  pi,  11  & 

2d  Point — And  the  Action  is  brought  upon  a  joint  and  fever al12- 
Covenant.     The  Difficulty  only  arofe  upon  a  Mifreprefentation  of 
Slingjby's  Cafe ;  which  is  nothing  like  this. 

Mr.  Juft.  Denison  fpoke  to  the  fame  EfFecl. 

Mr.  Juft.  Foster  and  Mr.  Juft.  Wilmot  were  of  the  fame 

•  Opinion. 

Per  Cur.  unanimoufly, 
Judgment  for  the  Plaintiff. 


Rex  verf.  Walter  Erie  Gent'.  Saturday  6th 

June  1761. 

MR.  Gould  mewed  Caufe  againft  granting  a  Mandamus  to  the 
Defendant,  Treafurer  of  the  County  of  Dorfet,  requiring  Him 
as  Treafurer  of  the  faid  County,  to  reimburfe  and  pay  to  Richard 
Buckland  and  Edward  Andrews  late  Conftnbles  of  the  Burrougb  of  Shaf- 
ton  otherwife  Shaftefoury  in  the  faid  County  of  Dorfet,  the  feveral 
Sums  of  Money  (mentioned  in  the  Paper- Writing  annexed  to  the 
Affidavit  of  the  faid  Richard  Bucklaftd  and  another)  expended  by 
them  in  conveying  and  maintaining  feveral  Rogues  Vagabonds  and 
other  idle  and  diforderly  Perfons,  according  to  an  Order  made  at  the 
General  Quarter  Seffions  of  the  Peace  holdtn  at  Skaftejbury  on  the 
10th  Day  of  July  1744,  in  Purfuance  of  an  Aft  of  Parliament  made 
Part  IV.  Vol.  II.  6  Z  17G. 
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17  G.  2.  intitled  "  An  Act  to  amend  and  make  more  effectual  the 
"  Laws  relating  to  Rogues  Vagabonds  and  other  idle  and  diforderly 
v.  iz  g  2.    «  Perfons,  and  to  Houfes  of  Correction." 

c.  29.   §  6. 
and  17  G.  2. 

'•5-  § '»  4.        He  infifted  that  the  Sessions  have  a  Jurifdiction  to  examine  into 
lb>  '7-        the  Accounts  of  the  Conflables :  Whereas  thefe  are  only  allowed  by  a 
fmgle  Jujlice. 

Mr.  Norton,  contra,  for  the  Mandamus,  denied  that  the  Seffions 
have  any  Jurifdiclion  to  over-hale  the  Conftable's  Accounts. 

This  is  the  only  Remedy  We  have.  They  may  return  what  they 
think  proper,  if  they  think  their  Point  maintainable. 

Here  is  no  Chief  Conftable  in  this  Burrough  :  Therefore  We  are 
obliged  to  apply  to  the  Treafurer. 

Lord  Mansfield — They  are  obliged  by  the  Act  to  apply  to  the 
Quarter- Sejfions ;  and  the  Surplus  only  is  to  be  paid  over:  Which 
ihews  that  the  Sejfions  have  a  Jurifdiclion  to  make  Deductions. 

There  is  Wafte  enough,  upon  thefe  Occafions,  already. 
Difcharge  the  Rule. 

The  Rule  was  accordingly  discharged. 


Monday  8th  Hamilton  verf.  Mendes. 

June  1701.  J 


'June  1 76 1. 


Fails  ftated. 


THIS  was  a  Special  Cafe  referved  at  Guild-hall,  at  the  Sittings 
there  before  Lord  Mansfield  after  Michaelmas  Term  1760,  in 
an  Adion  brought  againft  the  Defendant  as  One  of  the  Infurers,  upon 
a  Policy  of  Infurance  from  Virginia  or  Maryland  to  London,  of  a 
Ship  called  the  Selby  and  of  Goods  and  Merchandize  therein,  until 
She  mall  have  moored  at  Anchor  24  Hours  in  good  Safety. 

The  Cafe  ftated  for  the  Opinion  of  the  Court  was  as  follows — 

That  the  Ship  Selby,  mentioned  in  the  Policy,  being  valued  at 
1200/,  and  the  Plaintiff  having  Intereft  therein,  caufed  the  Policy 
in  Queftion  to  be  made;  and  the  fame  was  accordingly  made,  in  the 
Name  of  the  faid  John  Mackintojh,  on  behalf  and  for  the  Ufe  and 
Benefit  of  the  Plaintiff,  .«md  which  was  fubfcribed  by  the  Defen- 
dant, as  Rated,  for  the  Sum  of  ioo/. 

2  That 
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That  the  Ship,  being  of  the  Burthen  of  Two  hundred  Tons,  was 
on  the  28th  of  March  1760,  in  good  Safety  at  Virginia  ;  where  She- 
took  on  Board  192  Hogfhcads  of  Tobacco,  to  be  delivered  at  London 

That  on  the  faid  28th  Day  of  March,  She  departed  and  fet  Sail 
from  Virginia  for  London;  and  on  the  6th  Day  of  May  following, 
as  She  was  failing  and  proceeding  in  her  faid  Voyage,  was  taken  by  a 
French  Privateer  called  the  Aurora  of  Bayonne,  Captain  Jean  Piena 
Lefea  Commander;  who  with  his  Company  were  Subjects  of  the 
French  King,  then  being  at  War  with  our  Lord  King  George  the 
Second. 

That  at  the  Time  of  the  Capture,  the  Selby  had  Nine  Men  on 
Board ;  and  the  Captain  of  the  faid  Privateer  took  out  Six,  befldes 
the  Captain  Dorfdill,  leaving  only  the  Mate  and  One  Man  on 
Board. 

That  the  French  put  a  Prize-Mafter  and  feveral  Men  on  Board  th« 
faid  Ship  Selby,  to  carry  her  to  France. 

That  as  the  French  were  carrying  the  faid  Ship  Selby  towards 
France,  on  the  23d  Day  of  the  faid  May,  She  was  retaken  off  Ba- 
yonne, by  the  Southampton,  an  Englifo  Man  of  War  commanded  by 
Captain  Antrobus,  who  fent  her  into  Plymouth,  where  She  arrived 
the  Sixth  Day  of  June  following. 

That  the  Plaintiff  living  zlHull,  affoon  as  he  was  informed  what 
had  befallen  his  faid  Ship  the  Selby,  wrote  a  Letter,  on  the  23d  Day 
June,  to  his  Agent  John  Mackinto/h  living  in  London,  to  acquaint 
the  Defendant,  "  That  the  Plaintiff  did  from  thenceforth  abandon 
"  to  him  his  Intereft  in  the  faid  Ship,  as  to  the  faid  One  hundred 
"  Pounds  by  the  Defendant  infured." 

That  the  faid  John  Mackinto/h,  on  the  26th  Day  of  the  faid  June, 
acquainted  the  Defendant  with  an  Offer  to  abandon  the  Ship;  to 
which  the  Defendant  faid  "  He  did  not  think  himfelf  bound  to  take  to 
"  the  Ship,  but  was  ready  to  pay  the  Salvage  and  all  other  Loffes 
"  and  Charges  that  the  Plaintiff  fuflained  by  the  Capture." 

That  upon  the  19th  Day  ofAugu/l,  the  faid  Ship  Selby  was  brought 
into  the  Port  of  London,  by  the  Order  of  the  Owners  of  the  Cargo 
and  the  Re-Captors. 

That  the  faid  Ship  Selby  fuflained  no  Damage  from  the  Capture. 

That 
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That  the  whole  Cargo  of  the  faid  Ship  Selby  was  delivered  to  the 
Freighters,  at  the  Port  of  London ;  who  paid  the  Freight  to  Benja- 
min Vaughan,  without  Prejudice. 

The  Queftion  therefore  fubmitted  to  the  Opinion  of  the  Court  in 
this  Cafe,  is,  — "  Whether  the  Plaintiff,  on  the  faid  26th  Day  of 
"  June,  had  a  Right  to  abandon,  and  hath  a  Right  to  recover  as 
"  for  a  Total  Lofs."  If  He  is  intitled  to  recover  for  a  Total  Lofs; 
then  the  Jury  find  a  Verdict  for  the  Plaintiff,  Damages  98/.  Cofts 
40^.  But  if  the  Court  fhall  be  of  Opinion,  that  he  had  no  Right  to 
abandon  on  the  faid  26th  Day  of  June,  or  he  ought  only  to  recover 
an  Average  Lofs ;  then  the  Jury  find  a  Verdict  for  the  Plaintiff,  Da- 
mages 10/.  Cofts  40  .f. 

Flet.  Norton,  for  Plaintiff. 

H.  Gould,  for  Defendant. 

This  Cafe  was  firft  argued  on  Friday  10th  April  laft  by  Mr.  Morton 
for  the  Plaintiff,  and  Mr.  AJlon  for  the  Defendant. 

Mr.  Morton — The  Queftion  is,  Whether,  by  Law,  the  Infurers 
are  fubject  to  a  total,  or  only  to  an  Average  Lofs. 

The  Capture  of  the  Ship  by  an  Enemy  does  amount  to  a  total 
Lofs  of  it.  Roccius  Pa.  282.  Refpons.  34.  And  upon  a  total  Lofs, 
the  Ship  being  in  this  Country,  the  -Infured  may  always  abandon. 
On  xyh  December  1759,  in  the  Cafe  of  Gardiner  v.  Brofnall  before 
Lord  Mansfield  at  Guild-hall,  it  was  fo  fettled,  "  That  on  a  total  hok, 
"  the  Infured  may  always  abandon,  if  in  our  own  Country  :" 
(though  there  indeed  the  Ship  was  in  a  foreign  Port.) 

This  is  a  valued  Policy;  And  the  Infurer  having  received  a  fuffi- 
cient  Premium,  the  Infured  ought,  in  Point  of  Juftice  and  Equity, 
to  have  a  Right  of  EleBion  whether  to  keep  or  to  abandon  the  Thing 
infured.  And  when  the  Infured  has  once  had  his  Election  to  de- 
mand the  Money  infured,  no  fubfequent  Event  can  take  it  from  Him. 
For  the  Peril  infured  againft  having  actually  happened,  the  Condition 
of  the  Contract  is  broken,  on  the  Infurcr's  Part :  And  when  a  Con- 
dition is  once  broken,  no  fubfequent  Event  can  hinder  the  other 
Party  from  inlifting  upon  it.     Nor  can  an  Abandonment  be  partial. 

In  the  Cafe  of  Fitzgerald  v.  Pole,  in  the  Houfe  of  Lords,  many 
*  See  CV;  in  Cafes  are  *  cited  in  the  Margin,  where  the  Plaintiffs  had  Judgment , 
irZLSE    aS  for  a  t0tal  Lors'  thou§h  the  ShiPs  remained  in  being. 

J  3th  February 

'754-  Lord  Mansfield— But  they  were  abfolutely  denied  by  the  other 

Side. 

Mr. 
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Mr.  Morton — Yet  even  General Verdicts  Against  Infurers  are  an 

Authority.     But  the  Circumjlances  here  found  do  plainly  conftitute 

a  total  Lots,  fo  as  to  make  the  Infurcrs  liable — Roccius  227.  Note, 

66.  and  *  Gofs  v.  Withers,  in  this  Court.  *  *f-  r?58- 

J  '  i%g.z.b.r: 

_  .  ante  pa-  683 

Grotnis  holds  a  Detention  of  24  Hours  only  to  be  fufficient.     Lib.  to  698. 

3.  c.  6.  P/7.  814.  "  Sed  recentiori  Jure  Gentium  &c."  And  even 
Bynkcr/hoek  admits  it  to  be  fo,  after  all  reafonable  Hopes  of  Reco- 
very are  gone.  Lib.  1.  c.  4.  And  here  all  Hope  of  Recovery  was 
gone  :  The  Ship  was  detained  in  the  Hands  of  the  Enemy  from  the 
6th  of  May  to  the  23d  of  May.  The  Hands  too  were  taken  out. 
Confequently,  the  Infured  might  be  hurt :  And  therefore  on  a  valued 
Policy,  He  might  abandon. 

Mr.  Afton,  contra,  for  the  Defendant. — This  mere  Capture  fol- 
lowed by  a  .^-capture,  before  it  was  taken  infra  Prcefdia  HoJliumt 
is  not  a  total  Lofs,  nor  can  intitle  the  Infurer  to  abandon. 

Abandoning  is  a  Term  that  imports  fomething  left  to  be  aban- 
doned :  Which  can  not'bc  faid,  if  the  Lofs  be  abfolutely  and  ftrictly 
fpeaking  total. 

The  Right  to  abandon  muft  arife  upon  the  End  being  fo  far  de- 
feated, that  it  is  not  worth  the  While  of  the  Infured  to  purfue  it ; 
fuch  a  Lofs  as  is  equally  inconvenient  to  Him,  as  if  it  had  been  a 
total -Lofs,  Ordinances  of  France  18 1 .  Art.  4  5.  Sea-Laws.  May- 
gen's  Book,  (where  they  are  tranflated,  and  the  Word  Abandoning 
is  firfl  ufed.) 

The  Hope  of  Recovery  being  quite  gone,  depends  upon  it's  being 
in  loco  fecuro,  brought  into  a  Place  of  Safety.  Confolato  del  Mare.y 
c.  287.  Bynkerjhoek  9.  Juris  Publici,  cap.  5.  lib.  1.  And  Roccius 
is  agreeable  to  both  thefe  two.  Therefore  a  bare  Taking  at  Sea  is 
not  enough  to  make  it  a  total  Lofs.  It  was  never  in  loco  fecuro ,; 
but  only  carrying  toivards  France. 

In  1665,  it  was  not  the  Notion,  "  That  a  Ship  was  totally  loft, 
"  which  might  come  to  Light  again."     And  agreeable  to  this  is 
Roccius 's  Notabilia,    50.  Pa.  204.   *  "  Non    autem  deperdita,    (i*  See  ,!;r. 
"  poflea  reperiantur."     All  the  f  Books  that  fpeak  of  the  Affured's  h&?w' 
Right  to  abandon,  are  to  be  underftood  of  fubfifl'mg  Perils.  t  Edia.  Uiv- 

is  14.   Art. 
46.  Oriin.   Bilhoa  1738.  Arth.  32.  Ordinance  cf '  Middleburg  in  Zealand  1689.    Art.  26.     Ordin.  Rotterdsir. 
1 72  I.  Artie.  6z,  64. 

Now  this  Ship  was  rejlored  undamaged,  and  in  as  good  Plight  as 

before  :  And  if  it  had  not  been  in  quite  fo  good  Plight,  yet  it  would 

Part  IV.  Vol.  II.  7  A  only 
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only  be  a  Lofs  in  Proportion  to  the  Damages.     Roccius  ut  fupra.     A 
Ship  cannot  be  abandoned,  fo  long  as  it  will  fwim. 

The  Cafe  ofGofs  v.  Withers  turned  upon  particular  Circumfances : 
But  the  general  Doctrine  of  that  Cafe  is  with  Us.  There,  the  Lofs 
was  total  at  the  Time  of  abandoning :  Here,  it  was  not.  There, 
the  Ship  was  difabled  to  purfue  her  deftined  Voyage ;  The  Goods 
were  perifhable,  and  the  Lent-Seafon  for  the  Sale  of  the  Fifh  was 
over  :  But  here,  the  Ship  was  perfectly  fafe,  and  able  to  purfue  her 
Voyage,  at  the  Time  of  abandoning  ;  She  was  completely  redeemed 
from  her  Peril,  undamaged;  and  came  Home  fo,  to  her  deftined 
Port. 

The  Cafe  of  Gardiner  v.  Brofnall  turned  upon  other  Queftions. 

There  is  no  Difference  between  a  valued,  and  an  open  Policy, 
where  the  Lofs  is  only  partial,  and  not  total :  For  the  Value  mult 
be  proved  in  the  Cafe  of  a  partial  Lofs  $  And  the  Inter eji  muft  be 
proved,  if  it  was  a  total  Lofs. 

In  Order  to  give  the  Infured  a  Right  to  abandon,  the  Peril  muft 
fubfijl  at  the  Time  of  abandoning. 

Therefore  here,  the  Infured  are  only  intitled  to  an  Average-Lofe. 

Mr.  Morton,  in  Reply — This  is  an  Infurance  againft  the  Taking 
of  a  Ship  :  Which  Ship  has  been  taken.  The  Fads  ftated  amount 
to  a  Breach  of  the  Infarct's  Contract :  And  Subfequent  Events  call 
not  alter  the  Cafe.  The  Voyage  was  delayed  and  defeated,  for  a 
Month;  the  Ship  was  without  Sailors;  and  it  was  brought  into  a 
Port  We  were  Strangers  to. 

The  Cafe  of  Gofs  v.  Withers  was  particularly  circumftanced  ;  yet 
» V.  ante  696,  the  *  General  DoBrine  was  laid  down,  "  that  if  an  infured  Ship 
697-  "  be  taken,  the  Allured  may  demand  as  for  a  total  Lofs,  and  may 

"  abandon  to  the  Infurer."     Here,  as  well  as  there,  the  Views  of 

the  Infured  were  defeated* 

The  Infurer  might  poffibly  have  been  a  Gainer  by  the  Ship  being 
abandoned  to  Him,  under  his  Right  of  Salvage. 

Note — 

It  was  admitted  on  both  Sides,  that  there  was  no  Cafe  where  there 
f  it  mull  be  had  been  an  "t*  Adjuftment  of  a  partial  Lofs  upon  a  valued  Policy; 
obfervtd  that  nor  any  Determination  that  it's  being  a  valued  Policy  turned  it 

at  this  Time, 

the  Cafe  of  Lewis  v.  Rucker  (reported  ante  1 167.)  had  not  received  it's  Determination;  nor  had  even  been 
mentioned  in  Court :  The  very  firft  Motion  in  that  Cafe  was  made  upon  the  next  Day  after  this  firft  Argu- 
ment of  the  prefent  Cafe;  and  it  was  determined  on  2d  May  1.761. 

into 
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into  a  Wager,  and  fo  differed  it  from  the  Cafe  of  an  open  Policy, 
(which  is  a  Contract  of  Indemnity.) 

This  Caufe  came  on  again  (in  the  Paper)  to  be  argued  a  fecond 
Time,  on  Tuefday  the  26th  of  May  laft  (1761.) 

Mr.  Norton  argued  on  behalf  of  the  Plaintiff — The  Queftion  is  *  jr.  int,.;,  Vm 
now  narrowed  almoft  to  a  Point,  by  a  late  *  Determination  :  For  I  Rucker,  ante 
can  not  now  argue  that  a  •valued  Policy  is  to  be  confidered  upon  the  ,I7''  "'2' 
fame  Foot  with  a  Wagering  Policy ;  fince  it  has  been  -j~  determined  the  preceding 
"  that  there  is  no  Difference  between  a  valued  Policy  and  an  open  Note.) 
"  One,  except  fixing  the  Quantum  of  the  Value  of  the  Goods  as  to  \*\  ™[e 
xt  their  prime  Coft." 

And  the  Damage,  upon  an  Average-Lofs,  rouft  be  ||  computed  ||  y,  ,-j,^. 
(as  it  is  now  fettled)  according  to  the  Price  of  found  Goods  at  the 
Port  of  Delivery,  at  the  Time  of  Arrival  there.     But 

In  all  valued  Policies,  where  the  Valuation  is  exorbitantly  high, 
and  the  Interefi  on  Board  is  very  trifling,  that  is  a  mere  Evaiion  j 
it  is  a  Fraud  upon  the  Statute  of  19  G.  2.  c.  37.  and  fhall  be  treated 
as  a  mere  Cover  to  a  Wager.  Therefore  the  Doctrine  of  Wagering 
Policies  is  not  applicable  to  the  prefent  Cafe,  fince  thefe  Points  have 
been  %  fettled.  %  v.  as  above. 

It  muft.  alfo  now  be  taken,  that  an  Infurance  of  a  Ship  or  Goods  is 
to  be  looked  upon  as  only  an  Indemnity  for  their  fafe  Arrival  at  their 
deftined  Port. 

Neverthelefs  I  muft  contend  for  two  Propofitions,  Which  ftill 
remain  to  Me,  and  are  thefe — 

ift.  There  was  a  Time  once  existing  when  tire  Infured  bad 
a  Right  to  abandon,  and  to  recover  from  the  Infurer  as  for  a  total 
Lofs. 

2d.  Nothing  has  here  happened,  to  take  this  Right  aivay  from 
them. 

But  I  will  firft  clear  the  Cafe  from  Objection. 

It  has  been  objected,  "  that  an  Abandonment  is  inconfiftent  with 
*'  a  total  Lofs." 

But  an  Abandonment  is  a  Relinquifhing  of  whatever  may  be  faved, 
for  the  Benefit  of  the  Infurer :  And  a  total  Lofs  is  where  Nothing  is 
faved,  worth  the  while  of  the  Owners  to  purfue.  There  can  fcarce  be 

any 
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any  Inftance  of  a  totai  Lofs  in  this  Senfe  of  the  Term,  where  there  k 
rrot  Something  faved. 

In  the  Cafe  of  a  Capture,  the  Thing  itfelf  is  as  far  from  being 
really  dc/lroyed  or  annihilated,  as  it  was  when  in  the  Hands  of  the 
Owner :  But  yet  it  is  totally  loft  to  the  Owner  ;  His  Dominion  over 
it  is  totally  gone.  There  may  be  an  Abandonment  even  upon  an 
Embargo,  if  the  Cargo  be  perifhable. 

This  Objection  being  cleared  I  come  to  the  two  Propofitions  before 
ftated. 

Firft— Here  did  once  exifl  a  total  Lofs;  and  confequently  there 
exifted,  at  that  Time,  a  Right  of  abandoning. 

*v.  ante  696,  Since  the  Cafe  of  *  Go/5  v.  Withers,  It  ftands  fettled "  that  where 
"the  Hope  of  Recovery  is  gone,  a  Capture  makes  a  total 'Lofs,  as 
"  between  Infurers  and  the  Injured"     If  carried  infra  Prafidia  Hof- 

*v-atttl(>9itium,  then  even  the  Right  of  f  Property  is  altered:  So  alfo,  if  all 
Hope  of  Recovery  is  gone. 

Now  here  were  no  Hopes  of  Recovery  left:  This  Ship  was  17 
Days  in  the  Hands  of  the  Enemy ;  and  only  One  Man  and  One  Boy 
left  on  Board.  The  Infured  might  then  have  called  upon  the  In- 
furer  for  a  Total  Lofs ;  and  He  could  have  had  no  Excufe.  It  will 
perhaps  be  faid,  that  it  was  not  a  continuing  Lofs  upon  the 
26th  of  June,  becaufe  the  Ship  was  before  that  Time  retaken  and 
iafe.  But  the  Anfwer  to  that  is  "  that  it  was  total  fo  long  as  it  con- 
"  tinued." 

I  will  therefore  now  confider  the  fecond  Queftion.    - 

Second  Queftion — Whether  the  fubfequent  Events  have  taken  away 
the  Infured 's  Right  to  abandon  :  As  the  Infurance  is  only. an  Indem- 
nity for  the  Ship's  fafe  Arrival  at  it's  deftined  Port;  and  as  the  Ship 
arrived  at  that  Port,  without  having  fuftained  any  Damage  from  the 
Capture j  and  the  Infurer  is  content  to  pay  the  Salvage  and  all  Cofts. 

Notwithftanding  all  this,  I  fay  that  where  there  was  once  a  total 
Lofs,  or  a  Lofs  of  fuch  a  kind  as  is  in  it's  Nature  total,  the  Infured 
have  a  Right  to  abandon,  although  there  be  a  fubfequent  Re-Capture : 
For  when  once  the  Infured  had  a  Right  to  abandon  vefted  in  Him, 
fuch  Right  continued  in  Him  and  could  not  be  taken  away  from  Him. 

\V   ante  ut  And  II  f(H  underftood  k  tQ  be   laid  do  jn   the  Cafe  of  Gr   ^ 

M'a'  Withers.  J 

A  Right  of  Aftion  once  vefted  cannot  be  diverted. 

2  This 
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This  may  be  compared  to  a  Condition  once  broken  :  Which  Cafe 
is  juft  like  the  prefent.    And  a  Right  to  abandon  follows  of  Courfe. 

Here  is  no  Fraud  found :  And  none  can  be  pre  fumed  or  intended. 
There  is  no  Injury  done  to  the  Infurer,  by  the  Abandonment :  For 
the  Value  is  agreed  to  be  1200,  and  not  pretended  to  be  over-valued. 
He  has  received  a  Premium  upon  that,  as  the  Value  :  And  if  no 
Damage  has  been  fuftained,  He  will  be  reimburfed  by  that  Value  ; 
(except  the  Salvage,  which  He  muft  anfwer  for,  in  either  Cafe,) 
And  this  muft  be  taken  for  a  fair  Valuation ;  no  other  being  found 
or  pretended :  ^'it  had  been  exceffive,  it  might  have  been  fhewn  by 
the  Infurer,  and  He  might  have  got  rid  of  the  Policy  as  fraudulent. 
And  upon  all  the  Circumftances  of  the  Cafe,  there  was  very  fufficient 
Reafons  for  Abandoning. 

It  has  been  faid  "  That  the  Laws  and  Ordinances  of  foreign  Coun- 
"  tries  will  not  admit  a  Ship  to  be  abandoned,  fo  long  as  it  can 
"  fwim." 

I  anfwer — Thofe  Laws  and  Ordinances  are  not  applicable  to  Cap- 
tures. They  are  political,  in  Order  to  oblige  the  Mafter  and  Men 
to  give  their  utmoft  Diligence  to  fave  the  Ship,  if  poffible,  from 
Jinking.  And  all  the  foreign  Writers  put  a  Capture  and  a  Shipwreck 
upon  the  very  fame  Foot :  Which  proves  our  Right  to  abandon  here. 
Ordinance  4.6th.  And  So  alfo  they  put  it  upon  the  fame  Foot  with  a 
Detention  by  Princes.  Therefore  they  affirm  our  Right  to  abandon 
in  the  prefent  Cafe. 

It  has  been  objected  "  That  the  Ship  was  in  Safety,  on  the  z6tb  of 
"  June,"  (the  Time  when  the  Offer  to  abandon  was  made.) 

But  I  deny  that  She  was  in  Safety,  quoad  the  Infurer :  He  had  no 
more  Dominion  or  Power  over  the  Ship  on  26th  of  June,  than  He 
had  when  She  was  in  the  Hands  of  the  Enemy.  The  Re-Captor 
had  a  Right  to  an  eighth  Part  of  the  Ship  for  Salvage ;  and  He  had 
a  Right  to  sell  it,  and  did  actually  Jell  it.  And  the  Infured  could 
not  hinder  this :  He  had  only  a  Right  to  I  of  the  Price  it  fhould 
fetch. 

It  has  been  likewife  objected,  "  That  if  the  Infured  may  always 
"  be  at  Liberty  to  abandon,  in  Cafe  of  a  Capture  and  Recapture,  it 
"  would  oblige  all  Infurers  to  aft  as  Merchants,  and  meddle  in  Things 
"  which  they  do  not  or  may  not  at  all  underftand." 

But  that  Argument  proves  too  much :  For  it  holds  equally  ftrong 
in  all  Cafes  of  Abandonment ;  and  would  therefore  equally  tend  to 
prove  "  That  there  can  be  no  Abandonment  in  any  Cafe." 
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It  has  been  faid  "  That  it  would  introduce  Fraud." 

But  Fraud  is  not  to  be  prefutned. 

I  hope  therefore  that  this  Court  will  concur  with  foreign  "Writers, 
That  there  is  no  Inftance  where,  in  Cafe  of  a  Capture  and  Recapture, 
and  the  Lofs  total  in  it's  Nature,  there  may  not  be  an  Abandonment. 
And  So  it  was  determined  in  the  Cafe  of  Gofs  v.  Withers. 

Here,  the  total  Lofs  vejled  a  Right  to  abandon  ;  which  Right 
could  not  be  devefted  by  the  Recapture  :  And  no  Injury  is  done  to 
the  Infurer  5  nor  can  any  Inconvenience  arife. 

Therefore  the  Plaintiff  ought  to  recover  the  98/.  as  for  a  total 
Lofs.  This  is  a  firm  ftable  Ground  to  go  upon,  in  Cafes  of  Capture: 
And  unlefs  this  fixed  Rule  be  eftablifhed,  there  muft  be  infinite 
Uncertainty  and  Difpute  in  every  Cafe  of  Capture  and  Recapture. 

Mr.  Gould,  contra,  for  the  Defendant. — Every  thing  was  faid  lafl 
Term,  in  the  Argument  for  the  Defendant,  that  poffibly  could  be 
urged  upon  the  Subject. 

Mr.  Afton  did  not  infift  That  a  total  Lofs  muft  be  an  abfolute 
Annihilation  of  the  Thing  infured. 

The  Determination  in  the  Cafe  of  Gofs  v.  Withers  was  founded 
upon  the  particular  Circumftances  of  that  Cafe;  and  the  Doctrine  was 
not  laid  dovai  fo  generally  as  Mr.  Norton  cites  it. 

As  to  it's  having  been  once  a  total  Lofs,  and  continuing  fo  till  26th 
of  June,  and  the  Spes  recupcrondi  being  utterly  gone  by  the  Cap- 
*v.  ante  691  ture  j  the  Point  was  fettled  in  that  Cafe  of  Gofs  v.  Withers.  * 

to  698.  J 

Mr.  Norton  admits  that  both  in  the  Cafe  of  a  valued  and  of  an 
open  Policy,  the  Infurance  is  to  be  confidered  only  as  an  Indemni- 
ty. Whereas  his  Argument  would  prove  the  Infurer  to  be  liable 
to  have  the  Ship  abandoned  to  Him,  though  retaken  within  an 
Hour. 

The  fubftantial  Inquiry  is,  "  Whether  any  of  the  Perils  infured 
"  againft,  have  happened,  to  the  Detriment  of  the  Ship,  so  far 
"  as  to  intitle  the  Infured  to  abandon,  within  the  true  Intent  of  the 

*'     Pn/irv." 


Roccius,  204,  (cited  by  Mr.  A/lon)  proves  that  Reft 'oration  before 
Payment  is  fufficient,  and  the  Infurer  is  clear : — "  Acetiam  quia  Con- 
"  traclus  Affecurationis  eft  conditionalis  &c,  reperiantur.     JMon  au- 

"  tern 
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"  tem  deperditae  dicuntur,  ft  pojlea  reperiantur."  The  Book  goes 
on  and  fays,  "  If  the  Infured  had  called  upon  the  Infurer,  before  the 
<c  Recapture  &c,  That  might  have  made  a  great  Difference." 

It  would  be  too  rigorous  to  allow  an  Abandonment  by  the  Owner 
(who  under/lands  the  beft  Method  of  managing  the  Thing  infured) 
to  an  Infurer  who  does  not  underftand  it ;  unlefs  the  Thing  be  ren- 
dered really  useless  to  the  Owner  himfelf.  There  is  no  Inftance 
of  an  Attempt  to  abandon  a  Ship  at  a  Time  when  it  is  in  Safety. 

There  can  be  no  folid  Ground  to  diftinguifh  between  the  Cafe  of 
a  Ranfom,  and  the  Cafe  of  Salvage  to  be  paid  upon  a  Recapture,  at 
the  Rate  of  i  of  the  Value,  under  a  pofitive  Act  of  Parliament. 

The  Cafe  of  Dean  v.  Dicker,  2  Strange  1250,  was  upon  a  Policy 
*'  Interejl  or  no  Intereft :"  And  therefore  the  Recapture  was  holden 
not  to  avail  the  Infurer.  But  the  Ch.  Juftice  faid,  at  the  Conclufion 
of  the  Cafe,  "  It  might  be  otherwife  on  a  valued  Policy." 

As  to  the  Inconvenience — It  is  obvious  that  Abandonment  muil 
be  exceedingly  fo  to  the  Under- Writer ;  who  may  not  underftand 
the  Thing,  and  may  refide  at  a  great  Diftance  from  the  Place  of  the 
Ship's  Arrival. 

And  as  to  Fraud — Though  particular  Facls  of  Fraud  are  not  to 
be  prefumed ;  Yet  the  Court  will  prevent  Fraud,  as  far  as  lies  in 
their  Power :  Whereas  Enlarging  the  Right  to  abandon  will  cer- 
tainly encourage  it. 

This  Peril  was  over  and  at  an  End,  before  the  Offer  to  abandon 
was  made ;  and  the  Ship  had  received  no  Damage  by  the  Capture : 
And  therefore  the  Plaintiff  ought  only  to  recover  as  for  an  Average- 
Lofs,  and  to  be  content  with  the  10/.  Damages  given  him  by  the 

Jury- 

Mr.  Norton,  in  Reply — A  fpecific  Reflitution  of  the  Ship  iruiy 
happen  not  to  be  a  Satisfaction  to  the  Infured. 

The  Recaptor  has  a  riglrt  to  fell  the  Ship  j  and  by  that,  to  fecure 
his  »j  for  Salvage. 

There  is  a  fubftantial  Difference  between  Ranfom  and  Sahage, 
One  is  an  Aft  of  the  Owner  (or  his  Agents ;)  the  Other,  the  Act  of 
a  Stranger  :  And  a  Ranfom  is  an  Eleclion  to  take  an  Average-hok, 
inftead  of  demanding  as  for  a  total  One. 

Roccius 


i2o8  Trinity  Term  i  Geo.  3. 

Roccius  204.  is  a  general  Affertion ;  which  may  depend  upon  Cir- 
cumftances,  and  is  not  applicable  to  the  prefentCafe.  The  General 
Polition  is  not  Law. 

My  Argument  ab  inconvenient}  has  Weight,  if  this  be  a  total  Lofs ; 
as  it  certainly  is,  and  was  determined  to  be  fo,  in  the  Cafe  of  Cofs 
v.  Withers. 

The  Cafe  of  Dean  v.  Dicker  is  not  applicable  to  this  Cafe. 

Cur.  advis'. 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court; 
having  firft  ftated  the  Cafe,  as  fettled  at  Nifi  Prius. 

The  Plaintiff  has  averred  in  his  Declaration,  as  the  Bafis  of  his 
Demand  for  a  total  Lofs,  "  that  by  the  Capture  the  Ship  became 
"  wholly  loft  to  Him." 

The  General  Queftion  is,  Whether  the  Plaintiff,  who  at  the 
Time  of  his  Aclion  brought,  at  the  Time  of  his  Offer  to  abandon, 
and  at  the  Time  he  was  firft  apprized  of  any  Accident  having  hap- 
pened, had  only,  in  Truth,  fuftained  an  Average-Lofs,  ought  to 
recover  for  a  Total  One. 

In  Support  of  the  Affirmative,  the  Counfel  for  the  Plaintiff  in- 
fifted  upon  the  four  following  Points ; 

I  ft.  That  by  this  Capture,  the  Property  was  changed,  and  there- 
fore the  Lofs  total  for  ever. 

2dly.  If  the  Property  was  not  changed,  yet  the  Capture  was  a 
total  Lofs. 

3dly.  That  when  the  Ship  was  brought  into  Plymouth,  particu- 
larly on  the  26th  of  June,  the  Recovery  was  not  fuch  as,  in  Truth, 
changed  the  Totality  of  the  Lofs  into  an  Average. 

4thly.  Suppofing  it  did,  yet,  the  Lofs  having  once  been  total,  a 
Right  vefled  in  the  Infured  to  recover  the  Whole  upon  abandoning  ; 
which  Right  could  never  afterwards  be  dive/led  or  taken  jrom  him 
by  any  fubfequent  Event. 

ift  Point.  As  to  the  Jirjl  Point — If   the  Change  of  Property  was  at  all 

material  as  between  the  Infurcr  and  Infured,  it  would  not  be  appli- 
cable to  the  prefent  Cafe;  Becaufe  by  the  marine  Law  received  and 
3  pradii'ed 
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practifed  in  England,  there  is  no  Change  of  Property,  in  Cafe  of  a*^-a»tt69^ 
Capture,  before  *  Condemnation :  And  now,   by  the  Aft  of  Parlia-.^"     c  2 
ment,  in  Cafe  of  a  Re-capture,  the  Jus  Poftliminii  continues  for  c.  34.  $  24. 

ever,    f  -and  at  any 

'  .  lime  oftcr- 

ixiards   reta- 

I  know  many  Writers  argue,  between  the  Infurer  and  Infured,  ken." 
from  the  Diftinction  "  Whether  the  Property  was  or  was  not  2d  Point. 
"  changed  by  the  Capture,  fo  as  to  transfer  a  complete  Right  from 
"  the  Enemy  to  a  Recaptor  or  neutral  Vendee,  againft  the  former 
"  Owner."  But  arbitrary  Notions  concerning  the  Change  of  Pro- 
perty by  a  Capture,  as  between  the  former  Owner  and  a  Re-captor 
or  Vendee,  ought  never  to  be  the  Rule  of  Decifion,  as  between  the 
Infurer  and  Injured  upon  a  Contract  of  Indemnity,  contrary  to  the 
real  Truth  of  the  Fact.  And  therefore  I  agree  with  the  Counfel  for 
the  Plaintiff,  upon  their  fecond  Point,  "  That  by  this  Capture, 
"  while  it  continued,  the  Ship  was  totally  loft,"  though  it  be  ad- 
mitted "  that  the  Property,  in  Cafe  of  a  Re-capture,  never  was 
"  changed,  but  returned  to  the  former  Owner." 

The  third  Point  depends,  as  every  Queftion  of  this  kind  muft,  3d  Point. 
upon  the  particular  Circumftances.  It  does  not  neceffarily  follow, 
that,  becaufe  there  is  a  Re-capture,  therefore  the  Lofs  ceafes  to  be 
total.  If  the  Voyage  is  abfolutely  loft,  or  not  worth  purfuing  ;  If 
the  Salvage  is  very  high  ;  If  further  Expence  is  neceffary  ;  If  the 
Infurer  will  not  engage,  in  all  Events,  to  bear  that  Expence,  though 
it  fhould  exceed  the  Value  or  fail  of  Succefs :  Under  thefe  and  many 
other  like  Circumftances,  the  Infured  may  difintangle  himfelf  and 
abandon,  notwithflayding  there  has  been  a  Re- capture.  *  *  V.anue^j. 

accord'. 

The  Guidon,  -j~  among  other  Defcriptions  of  a  total  Lofs  where  the  j.  cap.  7. 
Infured  may  abandon,  inftances,  "  If  the  Damage  exceeds  half  theSttf.  1. 
Value  of  the  Thing ;  or  if  the  Voyage  be  loft ;  or  fo  difturbed, 
that  the  Purfuit  of  it  is  not  worth  the  Freight."  But  in  the  prefent 
Cafe,  the  Voyage  was  fo  far  from  being  loft,  that  it  had  only  met 
with  a  fhort  temporary  Obftruclion  ;  the  Ship  and  Cargo  were  both 
entirely  fafe ;  the  Expence  incurred  did  not  amount  to  near  Half 
the  Value ;  and  upon  the  26th  of  June,  when  the  Ship  was  at  Ply- 
mouth, and  the  Offer  made  to  abandon,  the  Infurer  undertook  to  pay 
all  Charges  and Expences  the  Plaintiff  mould  be  put  to  by  the  Capture. 

The  only  Argument  to  (hew  that  the  Lofs  hud  not  then  ceafed  to 
be  total,  was  built  upon  a  miftaken  Suppofition,  "  that  the  Re- 
"  captor  had  a  Right  to  demand  a  Sale,  and  to  put  a  Stop  to  any 
<c  further  Profecution  of  the  Voyage."  But  that  is  not  fo.  The 
Property  returned  to  the  Plaintiff  j  pledged  to  the  Re-captors  for 
One  Eighth  of  the  Value,  as  Salvage  for  retaking  and  bringing  the 
Ship  into  an  Engliflo  Port.  Upon  paying  this,  the  Owner  was  inti- 
Ued  to  j|  Re/lit ution :  The  Re-captor  had  no  Right  to  fell  the  Ship.  \\  v  29  g  - 
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If  they  differed  about  the  Value,  the  Court  of  Admiralty  would 
have  ordered  a  Commiffion  of  Appraifement.  In  this  Cafe,  it  was 
the  Inter  eft  of  the  Owner  of  the  Ship,  the  Owners  of  the  Cargo, 
and  the  Re-captor,  that  She  fhould  forthwith  proceed  upon  her 
Voyage  from  Plymouth  to  London.  But,  had  the  Re-captor  oppofed 
it,  or  affeded  Delay,  the  Court  of  Admiralty  would  have  made  an 
Order  for  bringing  her  immediately  to  London,  her  Port  of  Delivery, 
upon  reaibnable  Terms. 

Therefore  it  is  moft  clear,  that  upon  the  26th  of  June,  the  Ship 
had  fuftained  no  other  Lofs  by  reafon  of  the  Capture,  than  a  Jhort 
temporary  Obftrutlion,  and  a  Charge  which  the  Defendant  had  offered 
to  pay  and  fatisfy. 

4th  Po!nt.  This  brings  the  Whole  to  the  fourth  and  laft  Point. 

The  Plaintiff's  Demand  is  for  an  Indemnity.  His  Adion  then 
muft  be  founded  upon  the  Nature  of  his  Damnification,  as  it  really 
is,  at  the  Time  the  Action  is  brought.  It  is  repugnant,  upon  a  Con- 
trad  of  Indemnity,  to  recover  as  for  a  total  Lofs  when  the  final  Event 
has  decided  that  the  Damnification,  in  Truth,  is  an  Average  or  per- 
haps no  Lofs  at  all. 

Whatever  undoes  the  Damnification,  in  whole  or  in  part,  muft 
operate  upon  the  Indemnity  in  the  fame  Degree.  It  is  a  Contra- 
diction in  Terms,  to  bring  an  Adion  for  Indemnity,  when,  upon 
the  whole  Event,  no  Damage  has  been  fuftained.  This  Reafoning 
is  fo  much  founded  in  Senfe  and  the  Nature  of  the  Thing,  that  the 
Common  Law  of  England  adopts  it;  (though  inclined  to  Stridnefs.) 
The  Tenant  is  obliged  to  indemnify  his  Landlord  from  Wafte :  But 
if  the  Tenant  do  or  fuffer  Wafte  to  be  done  in  Houfes ;  yet,  if  he 
repair  before  any  Action  brought,  there  lies  no  Action  of  Wafte 
*  Co.  Lit.  53.  againft  him.  *  But  he  can  not  plead  "  non  fecit  vaftum  ;'"  but  the 
*•  Special  Matter.     The  Special  Matter  fhews,  that  the  Injury  beino- 

repaired  before  the  Adion  brought,  the  Plaintiff  had  no  Caufe  of 
Adion  :  And  whatever  takes  away  the  Caufe,  takes  away  the  Ac- 
tion. 

Suppofe  a  Surety,  fued  to  Judgment  j  and  afterwards,  before  an 
Adion  brought,  the  Principal  pays  the  Debt  and  Cofts,  and  procures 
Satisfadion  to  be  acknowledged  upon  Record  :  the  Surety  can  have 
no  Adion  for  Indemnity ;  becaufe  he  is  indemnified  before  any 
Adion  brought.  If  the  Demand  or  Caufe  of  Adion  does  not  fubfift 
at  the  Time  the  Adion  is  brought,  the  having  exifted  at  any  former 
Time  can  be  of  no  Avail. 

But, 
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But,  in  the  prefent  Cafe,  the  Notion  of  a  "  vefled  Right  in  the 
"  Plaintiff,  to  fue  as  for  a  total  Lofs  before  the  Re-capture,"  isfc- 
titious  only,  and  not  founded  in  Truth.  For  the  Infured  is  not  obli- 
ged to  abandon,  in  any  Cafe :  He  has  an  Election.  No  Right  can 
vefl  as  for  a  total  Lofs,  till  he  has  made  that  Election.  He  can  not 
elect  before  Advice  is  received,  of  the  Lofs :  and  if  that  Advice 
(hews  the  Peril  to  be  over,  and  the  Thing  in  Safety,  he  can  not 
elecJ  at  all;  becaufe  he  has  no  Right  to  abandon,  when  the  Thing 
is  fafe. 

Writers  upon  the  marine  Law  are  apt  to  embarras  General  Prin- 
ciples with  the  pofitive  Regulations  of  their  own  Country  :  but  they 
feem  all  to  agree,  "  That  if  the  Thing  is  recovered  before  the  Money 
"  paid,  the  Infured  can  only  be  intitled  according  to  the  final  Event.", 

Roccius,  who  collects  the  Opinions  of  all  the  Authors  before  his 
Time,  and  draws  Conclufions  or  Maxims  (Solutions  of  Queftions) 
from  them,  which  He  calls  Notabilia,  in  the  Place  cited  at  the 
Bar,  (Fo.  204.  Not.  50.)  puts  this  Queftion — "  Affecurator,  qui 
"  jam  folvit  iEftimationem  Mercium  deperditarum,  ii  poftea  dicta? 
"  Merces  appareant,  et  recuperatae  lint,  an  poffit  cogere  Dominum 
"  ad  accipiendas  illas,  &  ad  reddendam  fibi  iEftimationem,  quam 
"  dedit?"  The  Anfwer  is — "  Diftingue :  Aut  Merces,  vel  aliqua 
"  Pars  ipfarum  appareant,  &  reftitui  poffint,  ante  Solutionem  sEJli- 
"  mationis ;  &c  tunc  tenetur  Dominus  Mercium  illas  recipere,  &  pro 
k<  ilia  parte  Mercium  apparentium  liberabitur  Affecurator.  Nam 
"  qui  tenetur  ad  certam  quantitatem  refpectu  certas  Speciei,  dando 
"  illam,  liberatur,  ut  ibi  probatur ;  Et  etiam,  (another  Reafon,  per- 
"  haps  a  better,)  quia  Contractus  Affecurationis  eft  conditionalis, 
"  fcilicet,  ft  Merces  deperdantur ;  non  autem  dicuntur  deperdita?, 
"  fi  poftea  reperiantur.  Verum  fi  Merces  non  appareant  in  ilia 
"  priftina  bonitate,  aliter  fit  ./Eftimatio  ;  non  in  totnm,  fed  pront  hinc 
"  valent."  Aut  vero  poft  folutam  /Eftimationem  ab  Affecuratore, 
"  compareant  Merces :  &  hinc  eft  in  Eledione  Mercium  affecurati, 
"  vel  recipere  Merces,  vel  retinere  pretium." 

In  the  Cafe  of*  Spencer  v.  Franco,  though  upon  a  Wager  Policy,  *  Before  i.d. 
The  Lofs  was  held  not  to  be  total,   after  the  Return  of  the  Ship^^.';^;, 
Prince  Frederick  in  Safety  j   though  She  had  been  feized  and  long  \a  1735, 
kept  by  the  King  of  Spain,  in  a  Time  of  actual  War. 


200.   in 

Margins. 


In  the  Cafe  of  -j-  Pole  v.  Fitzgerald,  though  upon  a  Wager  Policy,  \  V.  ante 
The  Majority  of  the  Judges  and  the  Houfe  of  Lords  held  there  was ' 
no  total  Lofs,  the  Ship  having  been  rejlored  before  the  End  of  th 
Four  Months. 

The 


1 2i 2  Trinity  Term  i  Geo.  3. 


The  prefent  Attempt  is  the  firft  that  ever  was  made  to  charge  the 
Infurer  as  for  a  total  Lofs,  upon  an  Intereft-Policy,  after  the  Thing 
was  recovered.  And  it  is  faid  the  Judgment  in  the  Cafe  of  Gofs  v. 
Withers  gave  Rife  to  it. 


ti- 


lt is  admitted,  that  Cafe  was  no  Way  fimilar.  Before  that  Action 
was  brought,  the  whole  Ship  and  Cargo  were  literally  loft;  At  the 
Time  of  the  Offer  to  abandon,  a  Fourth  of  the  Cargo  had  been 
thrown  over-board ;  The  Voyage  was  entirely  loft  j  The  Remain- 
der of  the  Cargo  was  Fifh  perifhing,  and  of  no  Value  at  Milford  Ha- 
ven, where  the  Ship  was  brought  in ;  The  Ship  fo  mattered,  as  to 
want  great  and  expenfive  Repairs ;  The  Salvage  was  one  Half,  and 
the  Infurer  did  not  engage  to  be  at  any  Expence  ;  It  did  not  appear 
that  it  was  worth  while  to  try  to  fave  any  Thing ;  And  the  Re- 
captor,  (though  intitled  to  one  half,  as  well  as  the  Owner  of  the 
Ship  and  Cargo,)  left  the  Whole  to  perifh,  rather  than  be  at  any  fur- 
ther Trouble  or  Expence. 

But  it  is  faid,  "  Though  the  Cafe  was  entirely  different,  fome  part 
"  of  the  Reafoning  warranted  the  Propofition  now  inferred  by  the 
«  Plaintiff  from  it." 

The  great  Principle  relied  upon,  was,  "  that  as  between  the  In- 
"  furer  and  Infured,  the  Contract  being  an  Indemnity,  the  Truthy 
"  of  the  Fact  ought  to  be  regarded ;  And  therefore  there  might  be 
"  a  total  Lofs  by  a  Capture,  which  could  not  operate  a  Change  of 
"  Property;  And  a  Re-capture  mould  not  relate  by  Fiction  (like  the 
"  Roman  JnsPoftliminii)  as  if  the  Capture  had  never  happened,  un- 
"  lefs  the  Lois  was  in  Truth  recovered." 

This  Reafoning  proved  e  converfo,  That  if  the  Thing  in  Truth 
was  fafe,  no  artificial  Reafoning  mould  be  allowed  to  fet  up  a  total 
Lofs. 

The  Words  quoted  at  the  Bar  were  certainly  ufed,  <c  That  there  is 
"  no  Book,  ancient  or  modern,  which  does  not  fay  That  in  Cafe  of 
"  the  Ship  being  taken,  the  Infured  may  demand  as  for  a  total  Lofs, 
"  and  abandon."  But  the  Propofition  was  applied  to  the  Subject 
Matter;  and  is  certainly  true,  provided  the  Capture,  or  the  total 
Lofs  occafioned  thereby,  continue  to  the  Time  of  abandoning  and  bring- 
ing the  ASlion. 

The  Cafe  then  before  the  Court  did  not  make  it  neceffary  to  fpe- 

cify  all  the  ReJlricJions.     But  I  will  read  to  You,  verbatim,  from  my 

Notes  of  the  Judgment  then  delivered,  what  was  faid ;  to  prevent 

any  Inference  being  drawn  beyond  the  Cafe  then  determined.    1  faid 

2  "  In 
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<c  *  In  Queftions  upon  Policies,  the  Nature  of  the  Contract  as  an  In-  *?■"""  697- 

**  demnity  and  Nothing  elfe,  is  always  liberally  confidered.     There 

"  may  be  Circumftances,  under  which  a  Capture  would  be  but  a 

"  fmall  temporary  Hinderance  to  the  Voyage,  perhaps  none  at  all; 

"  As  if  a  Ship  was  taken,  and  in  a  few  Days  efcaped  entirely  and  pur- 

"  fued  her  Voyage.     There  are  Circumftances,    under  which   it 

<(  would  be  deemed  an  Average-LoCs ;  As  if  a  Ship  mould  be  taken, 

"  and  afterwards  ranfomed."  And  in  -f-  another  Part  I  faid — "  I  know  \V.am6w. 

**  in  later  Times,  the  Privilege  of  abandoning  has  been  reftrained. 

"  But  there  is  no  Danger  in  the  prefent  Cafe :  The  Lofs  was  total 

"  at  the  Time  it  happened  j  It  continued  total,  as  to  the  Deftruclion 

"  of  the  Voyage ;  A  Moiety  muft  be  paid  for  Salvage,  befides  other 

"  great  Cofts  and  Expences ;  What  could  be  faved  of  the  Goods 

"  might  not  be  worth  the  Freight,  for  fo  much  of  the  Voyage  as 

"  they  had  gone  when  they  were  taken  ;  The  Cargo,  from  it's  pe- 

"  riftiable  Nature,  muft  have  been  fold  or  thrown  away  where  it 

"  was  brought  in  ;  The  Ship,  in  fo  mattered  a  Condition  as  might 

"  make  it  only  worth  the  Materials  to  be  fold" — -And  more  to  the 

fame  Effect. 

From  this  Way  of  Reafoning,  it  did  by  no  means  follow  That  if 
the  Ship  and  Cargo  had,  by  the  Re-capture,  been  brought  fafe  to 
the  Port  of  Delivery,  without  having  fujlained  any  Damage  at  a!/, 
that  the  Infured  might  abandon. 

But,  without  dwelling  longer  upon  Principles  or  Authorities,  The 
Consequences  of  the  prefent  Queftion  are  decifive.  It  is  impoflible 
that  any  Man  mould  defire  to  abandon  in  a  Cafe  circumftanced  like 
the  prefent,  but  for  One  of  two  Reafons;  viz.  Either  becaufe  he  has 
dver-valaed ;  Or  becaufe  the  Market  has  fallen  below  the  Original 
Price.  The  only  Reafons  which  can  make  it  the  Intereft  of  the 
Party  to  defire  it,  are  conclufive  againft  allowing  it. 

It  is  unjuft  to  turn  the  Fall  of  the  Market  upon  the  Infurer  who 
has  no  Concern  in  it,  and  who  could  never  gain  by  the  Rife.  And 
an  Over-valuation  is  contrary  to  the  general  Policy  of  the  Marine 
Law ;  contrary  to  the  Spirit  of  the  Aft  of  19  G.  2  ;  a  Temptation  to 
Fraud ;  and  a  Source  of  great  Abufe :  Therefore  no  Man  mould  be 
allowed  to  avail  himfelf  of  having  over-valued. 

If  the  Valuation  be  true,  the  Plaintiff  is  indemnified  by  being  paid 
the  Charge  he  has  been  put  to  by  the  Capture.  If  He  has  over-va- 
lued, he  will  be  a  Gainer  if  he  is  permitted  to  abandon  :  And  He  can 
only  defire  it,  becaufe  he  has  over-valued.  This  was  avowed  upon 
the  firft  Argument:  And  that  very  Reafon  is  conclufive  againft  it's 
being  allowed. 
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The  Infurer,  by  the  Marine  Law,  ought  never  \o  pay  lefs,  upon 
a  Contradt  of  Indemnity,  than  the  Value  of  the  Lofs :  And  the  Injured 
ought  never  to  gain  more.  Therefore  if  there  was  Occafion  to  refort 
to  that  Argument,  the  Confequence  of  rhe  Determination  would  alone 
be  fufficient  upon  the  prefent  Occafion. 

But,  upon  Principles,  this  Action  could  not  be  maintained  as  for 
a  total  Lofs,  if  the  Queftion  was  to  be  judged  by  the  ftricteft  Rules 
of  Common  Law  :  Much  lefs  can  it  be  fupported  for  a  total  Lofs,  as 
the  Queftion  ought  to  be  decided,  by  the  large  Principles  of  the  Ma- 
rine Law,  according  to  the  fubftantial  Intent  of  the  Contract  and  the 
real  Truth  of  the  Fact. 

The  daily  Negociations  and  Property  of  Merchants  ought  not  to 
depend  upon  Subtleties  and  Niceties;  but  upon  Rules,  eafily  learned 
and  eafily  retained,  becaufe  they  are  the  Dictates  of  common  Senfe, 
drawn  from  the  Truth  of  the  Cafe. 

If  the  Queftion  is  to  depend  upon  the  Fatf,  Every  Man  can  judge 
of  the  Nature  of  the  Lofs,  before  the  Money  is  paid :  But  if  it  is  to 
depend  upon  fpeculative  Refinements,  from  the  Law  of  Nations  or  the 
Roman  Jus  Pojlliminii  concerning  the  Change  or  Re-vefting  of  Pro- 
perty ;  no  Wonder  Merchants  are  in  the  dark,  when  Doctors  have 
differed  upon  the  Subjeft,  from  the  Beginning,  and  are  not  yet 
agreed. 

To  obviate  too  large  an  Inference  being  drawn  from  this  Deter- 
mination ;  I  defire  it  may  be  underftood,  that  the  Point  here  deter- 
ty^T    mined  is,  "  That  the  Plaintiff,  upon  a  Policy,  can  only  recover  an  In- 
"  demnity  according  to  the  Nature  of  his  Cafe  at  the  Time  of  the  Ac- 
"  tion  brought,   or  (at  mofl ')   at  the  Time  of  his  Offer  to 

^ABANDON." 

We  give  no  Opinion,  how  it  would  be,  in  Cafe  the  Ship  or  Goods 
be  reftored  in  Safety,  between  the  Offer  to  abandon,  and  the  Atlion 
brought;  or  between  the  Commencement  of  the  Action,  and  the 
Verdict.  And  particularly  I  defire,  that  no  Inference  may  be 
drawn,  "  that  in  Cafe  the  Ship  or  Goods  mould  be  reftored  after 
(t^3  "  the  Money  paid  as  for  a  total  Lofs,  the  Infurer  could  compel  the 
"  Infured  to  refund  the  Money  and  take  the  Ship  or  Goods  ;"  That 
Cafe  is  totally  different  from  the  prefent,  and  depends,  throughout, 
upon  different  Reafons  and  Principles. 

■ 

Here,  the  Event  had  fixed  the  Lofs  to  be  an  Average  only,  before 
the  Action  brought ;  before  the  Offer  to  abandon  ;  and  before  the 
Plaintiff  had  Notice  of  any  Accident ;  Confequently  before  He 
could  make  an  Election. 

Therefore, 
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Therefore,  under  thefe  Circumftances,  We  are  of  Opinion 
"  That  He  can  not  recover  for  a  total,  but  for  an  Average  Lofs 
"  only  j"  the  Quantity  of  which  is  eftimated  and  afcertained  by  the 

The  Judgment  muft  be  entered  up  as  for  the  Average-Loft 
ftated  in  the  Cafe. 


Rex  verf.  Perrott. 

THIS  Man  having,  *  fince  the  laft  Motion,  fubmitted  to  be*  v.  ante 
re-examined  by  the  Commifiioners,   upon  the  former  Que-  I,24»  II25- 
ftion;  and  having  been  remanded  by  them,  petitioned  the  Lord  ^J^L  10t*~ 
Keeper  to  be  difcharged  ;  annexing  a  Copy  of  his  Depofition,  giving  1761.) 
an  Account  of  the  Manner  in  which  he  had  difpofed  of  15030  /.  in 
16  general  Articles,  one  of  which  was — "  Expences  attending  the 
"  Connection  I  had  with  the  Fair  Sex  5500/."    But  the  Lord 
Keeper  rejected  his  Petition. 

He  afterwards  fubmitted  to  a  further  Examination  by  the  Com-< 
miflioners,  Who  thereupon  met  on  2; ft  March  1761 ;  And  being 
ftill  difiatisfied  with  his  Anfwer,  remanded  Him  to  Newgate : 
From  whence  he  was,  at  his  own  Inftance,  now  brought  up  again 
by  Habeas  Corpus.  When  it  appeared,  that  at  this  laft  Meeting, 
The  fame  Queftion  had  been  again  propofed  to  him.  In  Anfwer  to 
which,  He  particularized  a  Woman  upon  whom  he  had  fpenc 
5000  /.  (from  December  17 58  to  December  in  the  Year  1759  ;)  and. 
alfo  particularized  the  Times  of  fending  and  giving  it  to  Her ;  but 
that  No  other  Perfon  was  privy  to  this ;  and  that  the  Woman 
(whofe  Name  was  Sarah  Poive/l,  otherwife  Taylor,)  is  dead,  as  he 
has  heard.  That  She  knew  him  to  be  a  Bankrupt,  and  never  re- 
turned the  Money  or  any  Part  of  it  to  him  ;  And  that  He  gave  it  to 
Her  for  her  Maintenance  and  Expences,  and  not  for  a  Fund  for  her 
future  Support,  or  wherefrom  He  could  draw  any  Advantage. 
That  He  knew,  in  the  Year  1759,  when  he  gave  and  remitted 
thefe  Sums  to  Her,  "  That  he  was  not  worth  any  thing,  and  that 
"  He  was  remitting  to  Her  the  Money  of  his  Creditors."  That 
He  was  acquainted  with  Her  5  or  6  Years  j  but  he  cannot  recollect 
what  he  gave  Her  or  fpent  upon  Her,  during  the  2d,  3d  or  4th 
Years  of  their  Acquaintance ;  nor  did  he  keep  any  particular  Ac- 
count or  Memorandum  thereof,  either  in  thofe  Years  or  in  the  Year 
1759  ;  but  fpeaks  from  Memory  only.  That  He  did  not  take  any 
of  this  Money  from  his  Banker;  but  always  took  it  from  Mr. 
Tkompfon,  (fince  deceafed)  who  ufed  to  fell  Goods  for  him.  That 
all  Letters  between  him  (the  Bankrupt)  and*  this.  Woman,  (except 
One  or  Two,)  are  burnt  or  deftroyed. 

1  Mr. 
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Mr.  Gould,  Mr.  Serj.  Davy,  Mr.  Coxe,  and  Mr.  Stowe  argued 
th.t  he  ought  now  to  be  discharged,  as  having  given  a  full  and 
complete  Anfwer  to  the  Queftions  propounded  to  him  :  And  it  is  not 
material,  in  the  prefent  Refpedt,  whether  it  be  true  or  falfe;  or 
whether  his  Conduct  was  prudent  or  imprudent.  If  he  be  not  now 
difcharged,  He  mufl  be  imprisoned  for  Life. 

Mr.  Serj.  Hewitt,  and  Mr.  Norton,  contra,  infifted  that  this  An- 
fwer was  (till  incomplete  and  unfatisfacJory ;  and  that  the  Defendant 
can  not  be  indicted  for  Perjury  upon  it.  He  was  bound  down  by 
what  was  already  proved  upon  him  and  traced  to  him,  to  account 
for  a  very  great  Sum  of  Money  which  appeared  to  have  come  to  his 
Hands  in  this  particular  Year  :  And  this  is  by  no  Means  a  fatif- 
factory  Account  of  the  Difpofition  of  it,  nor  at  all  probable  in  itfelf. 
He  lets  the  Commimoners  into  no  Sort  of  Light  whereby  to  trace 
this  Money,  or  to  difcover  what  is  become  of  it :  It  is  not  to  be 
imagined  or  conceived  that  4,  5,  6  or  7  hundred  Pounds  in  a 
Month  could  be  paid  Her  for  Maintenance  and  Expences  only  j 
efpecially  as  it  appears  (as  it  does  by  what  He  himfelf  has  repre- 
fented  in  one  Part  of  his  Examination)  that  She  had  only  a  Man- 
Servant  and  two  Maids,  whilft  She  was  at  Bath.  It  might  have 
been  repaid  to  him  or  to  fome  One  in  Truft  for  him  ;  or  laid  out  in 
Stocks,  and  thole  Stocks  transferred  in  Trull  for  him. 

The  Court  held  his  Anfwer  to  be  incomplete  and  unfatisfactory ; 

•This  Man    and  ORDERED  Him  to  be  REMANDED.    * 
was  after- 
wards con- 
vided    and 
executed  lor 

conceai.ng  his  Edie  and  Another  verf.  Eaft- India  Company. 

Effort.  J  i.       J 


Effe&s 


THIS  was  an  Action,  brought  by  the  Indorfees,  upon  two 
foreign  Bills  of  Exchange  drawn  by  Colonel  Clive,  then  in  the 
Eajl-Indies,  upon  the  Eajl-India  Company,  and  accepted  by  them, 
payable  to  Mr.  Campbell  or  Order,  then  alfo  in  India,  and  indorfed 
by  Mr.  Campbell  to  Mr.  Robert  Ogilby.  One  of  thefe  Bills  was  by 
fuch  Indorfment  directed  to  be  paid  to  Robert  Ogilby  or  Order,  in  the 
ufual  Way  of  Indorfing  ;  And  no  Difpute  or  Quefrion  arofe  upon  it. 
The  other  Bill  was  alfo  indorfed  by  Mr.  Campbell  to  Robert  Ogilby : 
but  the  Words  "or  Order"  were  originally  omitted  in  this  Indorf- 
ment ;  and  afterwards  put  in,  by  another  Hand,  before  the  Trial. 

Thefe  Bills  thus  indorfed  by  Mr.  Campbell  to  Mr.  Ogilby,  (without 
adding  the  Words  "  or  Order,"  in  the  Indorfement  of  the  latter,) 
were  by  Him  indorfed  to  the  Plaintiffs  Edie  and  Lard  or  Order. 

Ogilby 
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Ogilby  became  infolvent :  And  the  Queftion  then  was — Who  was 
to  bear  the  Lcfs ;  Whether  Mr.  Campbell,  or  the  Plaintiffs  :  (For  the 
Ea/l-India  Company  were  no  more  than  Stake-Holders.) 

The  Difpute  arofe  only  upon  this  latter  Bill :  For  the  firil  Bill 
was  given  up  at  the  Trial,  by  the  Counfel  for  the  Defendants ;  and 
a  Verdid:  was  taken  for  the  Plaintiff,  upon  that  Count.     But 

On  the  Second,  An  Objection  was  taken  to  the  Want  of  the  Words 
<c  or Order ;"  Which  the  Defendant's  Counfel  infifted  were  neceffary 
to  be  originally  inferted  by  the  Indorfer ;  And  that  the  Omission 
of  them  was  equivalent  to  the  moft  reftriSlive  Words  that  He  could 
have  made  Ufe  of  in  Order  to  limit  the  Payment.  And  accordingly, 
On  this  fecond  Count,  a  Verdict  was  found  for  the  Defendant. 

Mr.  Morton,  of  Counfel  for  the  Plaintiffs,  having  moved  for  a 
New  Trial,  Mr.  Norton  and  Mr.  Wedderburn  now  fhewed  Caufe, 
on  Behalf  of  the  Defendants,  Why  a  New  Trial  fhould  not  be 
granted. 

In  Support  of  the  Motion,  Mr.  Morton  and  Mr.  Tates  had  cited 
the  3  following  Cafes;  viz.  *  More  v.  Manning,  Corny  m  311.  in  *  In  C.  B. 
Point:  where  it  was  holden  <c  That  a  Promiffory  Note  to  pay  toffi/-6G'  '• 
"  One  or  Order  is  affignable  toties  quoties  by  the  Indorfee  or  Indor- 
"  fees,    though  the  Words  or  Order  be  omitted  in  the  Indorfe- 
"  ment." 

*j-  Achefon  v.  Fountain,   1  Strange  $57.  in  Point  alfo-;    It  being  f  JaB.R. 
there  holden  "  That  an  indorfable  Note  indorfed  to  A.  B.  without Tr'"-  '723' 
"  faying  or  Order,  is  an  Indorfement  to  the  Indorfee  or  Order  :  For 
"  the  Lazv  interprets  the  Affignments  to  be  in  the  fame  Manner  as 
**  the  Note  is  drawn." 

And  Evans  v.  Cramlington,  in  Cartbew  5.  and  2  Ventris  309, 
310.  which  was  faid  to  be  applicable  to  the  prefent  Cafe. 

They  alledged  that  Every  Indorfement  imports  that  the  Value  has 
been  received  by  the  Indorfer :  And 

A  Promiffory  Note  or  Bill  of  Exchange,  originally  made  payable 
to  One  or  Order,  is  in  it's  own  Nature  affignable ;  And  the  Affignee 
has  the -whole  Interejl  in  it,  and  may  affign  it  as  He  pleafes  ;  And  any 
RefiriSlion  or  Confinement  of  his  Affign  ment  of  it  is  contrary  to  the 
Nature  of  the  Thing,  and  therefore  void. 

An  Indorfement  is  an  Affignment ;  and,  for  the  Reafons  aforefaid, 

is  not  rertrainable  by  the  Omiffion  of  Words,  or  even  by  Negative 
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Words:  And  if  it  be  given  in  Blank,  it  may  be  filled  up  by  the 
Indorfee  or  by  any  One  elfe,  even  in  the  Face  of  the  Court,  at  the 

*  See  Corr.yns    'Trial.    * 

^12.  accord*.  ■  . 

{'oJ}  Having  thus  eftablifhed  this  Principle,   "  That  the  Bill  of  Ex- 

"  change  being  originally  made  afignable  and  negotiable,  and- being  in 
"  it's  own  Nature  ajjignable  muft  continue  always  fo,  And  that  the 
"  Law  will  interpret  the  Alignment  to  be  made  in  the  fame  Man- 
"  ner  in  which  the  Bill  is  drawn,  although  the  Words  or  Order  be 
cmitte-d- 

They  grounded  their  Motion  for  a  New  Trial  upon  thefe  two 
•Foundations ; 

1  ft.  That  the  Jury  have  found  directly  contrary  to  this  fettled  Law, 
and  have  founded  their  Verdict  upon  the  Custom  of  Merchants, 
which  they  fuppofe  to  be  quite  to  the  contrary  ;  and  Of  which  Cuf- 
tom  of  Merchants,  Evidence  was  permitted  to  be  given  at  the  Trial : 
which  Evidence  fhould  not  have  been  allowed.  For  the  Cuftom  of 
Merchants  is  part  of  the  Law  of  England :  And  the  Law  of  England 
being  already  fully  fettled  on  this  Point,  no  Evidence  in  Contradic- 
tion to  it  ought  to  have  been  admitted  j  nor  can  any  Finding  of  a 
Jury  alter  it. 

2dly.  That  if  the  Counfel  for  the  Plaintiff  had  apprehended  that 
fuch  Sort  of  Evidence  would  have  been  gone  into  at  the  Trial,  they 
could  and  would  have  produced  better  and  fuller  Evidence  than 
they  did,  to  prove  that  the  Cuftom  of  Merchants  was  really  and  in 
Truth  and  Fact  agreeable  to  the  Law  as  fettled  :  And  they  alledged 
That  noFacl  of  Ufage  was  proved  at  the  Trial,  to  fupport  a  Notion 
"  that  the  Acceptor  was  not  liable  upon  fuch  an  Jndorfoment  as 
"  this  " 

■'    .  '  I  •   ■  - 

Mr.  Norton  and  Mr.  Wedderburn,  contra  for  the  Defendants,  in- 
•  fifted  that  the  prefent  Verdict  was  right,  and  ought  to  ftand. 


■ 


It  has  been  urged,  ift,  "  That  this  Bill  is  in  it's  nature  negotiable^ 
.and  ;2dly.  "That  being  fo,  it  can  not  be  refrained  by  this  or  any 
"  other  Indorfement." 

.. 
As  to  the  firft — They  agreed  a  Bill  of  Exchange  to  be  negotiable 
in  it's  Nature.  But  it  does  not  follow,  they  faid,  that  becaufe  it 
was  c?:ce  fo,  it  muft  therefore  always  continue  fo.  For  the  Payee  has 
the  abfolute  Property  in  it ;  He  is  the  Purchafer  of  it :  And  why 
fhould  not  He  limit  the  Payment  of  it  as  He  pleafes  ?  No  Man  can 
be  injured  by  this ;  No  Man  can  be  deceived  by  it  j  It  cannot  be  at- 
tended with  the  leaft  Inconvenience. 

No 
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•  No  Cafe  can  be  cited  to  the  contrary.     The  Cafes  that  have  been 
cited  do  not  apply  to  it  j  as  will  appear  prefently. 

An  imperfect  Indorfement,  an  Indorfement  in  Blank,  indeed  may 
be  fupplied  :  But  the  Owner  may,  if  he  thinks  proper,  indorfe  it  ne- 
gatively and  upon  Terms ;  And  then  the  Indorfee  takes  it  upon  thofe 
Terms,  and  under  that  Refraction,  which  the  Indorfer  has  expreffly   . 
impofed  upon  it. 

i 
This  is  no  more  than  a  naked  Authority  to  receive  the  Money. 

It  is  not  true,  "  That  every  Indorfement  imports  Value  received  by 
"  the  Indorfer."  For  an  Indorfement  may  be  fo  worded  as  to  mew 
that  thelntereft  remains  in  the  Indorfer  :  As  for  inftance,  "  Pay  this 
"  Bill  to  my  Steward,  and  to  no  other  Perfon  ;"  Or  "  Pay  to  fuch  a 
"  One  for  my  Ufe,  and  to  no  other  Perfon  whatfoever." 

And  whether  He  has  or  has  not  fo  limited  it,  is  a  Queftion  of  Faff, 
not  of  Law  :  And  it  depends  upon  the  Cuftom  of  Merchants. 

The  Cafe  of  Moore  v.  Manning  does  not  contradict  our  Principle. 
It  does  not  appear  that  that  was  not  an  Indorfement  in  Blank:  Which 
(it  is  agreed)  does  not  deftroy  it's  Negotiability.  The  Alignment 
was  there  treated  as  an  abjolute  Affignment  to  Witherhead :  It  muft 
have  been  an  Indorfement  in  Blank;  and  the  Cafe  goes  upon  thar 
Suppofition.    However,  that  came  before  the  Court  upon  Demurrer 

-  . 
The  Cafe  of  Achefon  v.  Fountain  was  only  a  Queftion  "  Whether 
"  the  Plaintiff's  Evidence  fupported  her  Declaration:"  But  her  De- 
mand was  full  and  clear,  without  thofe  Words.  The  Cafe  could  not 
require  the  Reafons  there  given  :  Therefore  they  are  at  leaft  extra- 
judicial, or  *  perhaps  added  by  the  Reporter.  •  The  Court 

themfelves  to  the  Effeft  there  reported.     My  own  Note  of  that  Cafe  agrees  with  Sir  John  Stratigc'b. 

As  to  Evans  v.  CramHngton — 'Tis  nothing  like  this  -J-  Cafe  ;  nor  is  t  I  can't  fee 
any  Inference  to  be  drawn  from  it.  c  at  a  ,s' 

Befides,  All  thefe  Cafes  are  only  upon  Promiffory  Notes ;  which 
depend  upon  our  municipal  Laws :  And  Promiffory  Notes  are,  by 
the  Stat,  of  3,  4  Ann.  c.  9.  put  upon  the  fame  Foot  with  Inland  Bills 
of  Exchange. 

But  Foreign  Bills  of  Exchange  ftand  upon  quite  another  Foot ; 
||  namely,  upon  the  general  Law  and  Cuftom  of  Merchants.     And  \r.w*>*t 
the  Verdict  fuppofes  and  proves  the  Cuftom  of  Merchants  to  be  with  "^' 2  3' 
the  Defendants:   And  the  Evidence  of  feveral  eminent  Merchants 

and 
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and  experienced  Perfons  at  the  Trial,  was  agreeable  to  the  Finding.' 
And  if  they  could  have  encountered  it ;  Why  did  they  not  ?  Thflfcr 
Omitting  to  do  fo,  is  furely  no  Ground  for  a  New  Trial. 

Mr.  Morton  and  Mr.  Tates,  in  Reply— 

They  admit  theQueftion  to  be,  "  What  is  the  true  Construction 
"  of  fuch  a  reftrained  Indorfement  as  this  is."  And  certainly  this 
Sort  of  Indorfement  makes  or  rather  continues  a  Bill  of  Exchange 
generally  negotiable.  Meffieurs  Edie  and  Lard  are  in  the  Cafe"  of 
every  common  Indorfee. 

The  Cafes  that  We  have  cited  are  plain  and  clear,  on  our  Side : 
On  the  other  Side,  They  fuppofe  imaginary  Circumftances,  which 
did  not  really  exifl  in  them. 

The  Determinations  upon  Promiffory  Notes  prove  "  That  the 
"  Law  was  likewife  fo,  upon  Foreign  Bills  of  Exchange." 

The  Facl  of  Ufage  that  would  have  been  cogent  and  binding,  if 
proved,  fhould  have  been  a  Refufal  to  negotiate  a  Bill  with  fuch  a 

limited  and  reftrained  Indorfement. 

If  this  Bill  was  to  go  back  to  India,  protefted  by  Meflieurs  Edie 
and  Lard  for  Non-Payment  by  the  Company  and  the  Indorfers, 
undoubtedly  the  Drawer  would  be  liable  to  Mr.  Edie  and  Mr.  Lard, 
for  the  Payment  of  it. 

Lord  Mansfield — I  thought,  at  the  Trial,  that  the  Defen- 
dants might  be  at  Liberty  to  go  into  the  Ufage  of  Merchants  upon  this 
Occaiion. 

And  Mr.  Race,  Cafhier  of  the  Bank  of  England,  gave  Evidence 
"  That  the  Bank,  if  they  ever  difcounted  thefe  Bills  not  indorfed 
"  to  Order,  did  it  only  upon  the  Credit  of  the  Indorfer ;  but  that 
"  otherwife  they  would  not  take  them,  not  confidering  them  as  be- 
"  ing  negotiable." 

Mr.  Simon,  a  very  eminent  and  experienced  Merchant,  depofed 
That  He  confidered  the  Omimon  of  thefe  Words  as  rejlriclive  of  the 
Indorfement  to  the  particular  individual  Perfon  fpecified  in  the  In- 
dorfement:  And  He  added,  That  it  was,  in  his  Opinion,  merely 
in  the  Nature  of a  perfonal  Authority  "  to  receive  the  Money;"  and 
was  not  negotiable. 


~b- 


So  Mr.  Grant,  another  Witnefs  on  the  Part  of  the  Defendants, 
declared  his  Opinion  alfo  to  be. 

2  So 
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o  alfo  Mr.  Regnier  their  fourth  and  laft  Witnefs. 

Thefe  were  the  four  WitneiTes  for  the  Defendants. 

The  Plaintiffs,  on  their  Part,  called  Mr.  Richard  Cope  (Partner 
with  Mr.  Honeywood  the  Banker :)  But  they  were  miftaken  in  Him ; 
For  He  agreed  with  the  other  four  Witnefles  exactly. 

Another  Witnefs  called  by  the  Plaintiffs  was  Mr.  Vdney :  Who 
thought  it  fufficient  without  the  Words  "  or  Order ;"  and  attefted 
that  He  had  himfelf  difcounted  One,  and  faid  He  had  paid,  He 
believed,  50  Bills  where  the  Words  "  or  Order"  were  omitted  in 
the  Indorfement. 

Mr.  Macbean,  a  Notary  Public,  alfo  in  his  Opinion  held  the  In- 
dorfement of  a  Bill  of  Exchange  to  be  negotiable,  notwithftanding 
the  Omiffion  of  thefe  Words ;  and  that  no  Objection  of  this  Sort 
was  ever  made.  Indeed  if  the  Bill  mould  be  indorfed  "  Pay  the 
"  Contents  to  A.  B.  only ,  It  was  looked  upon,  He  faid,  to  be  a 
Reftridtion  of  the  Payment  to  A.  B.  perfonally. 

Mr.  Uny  and  Mr.  Anderfon  depofed  to  the  fame  Effect  "  That 
t£  the  Omiffion  of  the  Words  or  Order  did  not  prevent  the  Nego- 
"  liability." 

But  the  Plaintiffs  did  not,  however,  come  prepared  with  parti- 
cular Witneffes  to  the  Ufage  in  fuch  Cafes ;  not  expeding  that  the 
Evidence  in  Support  of  fuch  a  Ufage  would  have  been  admitted. 

I  told  the  Jury,  that  by  the  general  Law,  (laying  the  Ufage  out 
of  the  Cafe,)  the  Indorfement  would  follow  the  Nature  of  the  origi- 
nal Bill,  and  be  an  abfolute  Affignment  to  the  Indorfee  or  his  Order. 

And  after  having  told  them  that  this  was  the  general  Law,  then 
I  left  it  to  them  upon  the  particular  Evidence  of  the  Usage,  that  bad 
been  laid  before  them ;  And  recommended  it  to  them  to  confider  well 
of  this  Evidence ;  and  told  them,  that  if  they  found  an  Usage  fo 
e/lablifhed  and  fettled  amongft  Merchants  and  Traders  as  to  be  clear 
and  plain  and  beyond  Doubt,  they  might  find  a  Verdict  for  the  De- 
fendants upon  that  fecond  Bill:  But  I  directed  them,  that  if  they 
were  doubtful  of  the  Ufage,  or  if  the  Ufage  appeared  to  them  not  to 
be  fully  and  clearly  ejlabli/hed,  or  to  be  the  other  Way,  then  they  ought 
to  find  for  the  Plaintiffs. 

1  I  told  them,  that  the  Queftion  arofe  upon  the  Infolvency  of  Ogil- 

by,  the  firft  Indorfee  ;  And  that  it  ought  to  be  confidered  by  them, 

Part  IV.  Vol.  II.  7  F  Who 
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Who  it  was  that  gave  the  Truft  to  Ogilby :  For  He  that  gives  the 
Truft,  ought  to  run  the  Rifque  of  his  Credit. 

I  obferved  that  this  Indorfement  was  made  by  Mr.  Campbell,  the 
Payee,  to  this  Ogilby  :  And  if  He  meant  to  truft  Ogilby,  it  was  but 
reaforiable  th»3t  He  ihould  be  the  Perfon  to  fuffer  by  Ogilby.  And  it 
was  clear  that  He  meant  to  truft  Ogilby  with  the  Money  •:  For  it  is 
acknowledged  on  all  Hands,  that  Ogilby  Himfelf  had  a  Right  to 
receive  it  of  the  Company ;  whether  he  had  a  Right  to  indorfe  the 
Bill  to  another  Perfon,  or  not. 

The  Jury  ftaid  out  a  considerable  Time  ;  and  then  brought  in  a 
VerdicT:  for  the  Plaintiffs,  upon  the  Bill  indorfed  to  Ogilby  or  Order • 
(which  was  not  difputed  :)  But  They  gave  their  Verdict  for  the  De- 
,  fendants,  upon  that  Count  which  declared  upon  the  fecond  Bill  (for 
2000  /,)  which  was  indorfed  to  Him  without  adding  the  Words 
"or  Order." 

In  the  whole  Courfe  of  the  Evidence,  No  One  Faff  was  proved, 
where  the  Indorfee  to  whom  a  Bill  was  indorfed,  without  adding 
the  Words  "  or  Order,"  ever  actually  lost  the  Money ;  fo  as  to  put 
Him  upon  difpnting  the  Point. 

Since  the  Trial,  I  have  looked  into  the  Cafes,  and  have  con- 
fidered  the  Thing  with  a  great  deal  of  Care  and  Attention,  and 
thought  much  about  it :  And  I  am  very  clearly  of  Opinion  that  I 
ought  not  to  have  admitted  any  Evidence  of  the  particular  Ufage  of 
Merchants  in  fuch  a  Cafe.  Of  this,  I  fay,  I  am  now  fatisfied ;  For 
the  Law  is  already  settled. 

I  lay  the  Cafe  of  Evans  v.  Cramlington  out  of  the  Way  ;  as  I  do 
not  fee  that  it  is  much  applicable  to  the  Cafe  now  before  Us. 

But  I  go  upon  the  two  Cafes  of  More  v.  Manning,  and  Achefon 
v.  Fountain.     The  former  was  an  AJJumpfit  upon  a  Promiflbry  Note 
given  by  Manning  to  Statham  or  Order :    Statham  affigned  it  to 
Witherhead;  and  Witherhead,  to  the  Plaintiff.     Upon  a  Demurrer 
to  the  Declaration,  Exception  was  taken,  "  Becaufe  the  Affignment' 
"  was  made  to  Witherhead  without  faying  to  Him  and  Order ;  and; 
"  then  He  can  not  ajfign  it  over"     But  it  was  refolved  by  the  whole 
Court,  That  it  was  good :  For  if  the  Original  Bill  was  affignable, 
then,  to  whomfoever  it  is  afllgned,  He  has  all  the  Intereft  in  the 
Bill,  and  may  affign  it  as  he  pleafes.     And  very  right  that  was:" 
For  the  main  Foundation  is,  "  What  the  Bill  is  in  its  Origin"  And 
accordingly,  as  that  Note  was  originally  made  payable  to  Statham 
and  Order,  they  held  the  Affignment  of  it  to  Witherhead  to  be  an 
abfolute  Affignment  to  Him,  which  comprehended  his  Affigns.     It 
1  could 
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could  not  be  an  Indorfement  in  Blank ;  becaufe  it  is  itated  "  That 
"  the  Alignment  was  made  to  Withcrhead,  without  faying  to  Him 
<c  or  Order."  The  Point  refolved  was,  That  the  AfTignment  to 
"  Witherhead  was  abfolute."  The  Words  added  at  the  End  of  the 
Report  are  inaccurate,  and  might,  at  firfr.  View,  occafion  a  little 
Confufion  :  But,  to  be  fure,  the  Court  went  into  an  additional  Ar- 
gument ;  which  the  Reporter  has  omitted  to  particularize.  But 
the  Declaration  fets  out  the  Aflignment ;  which  is  "  An  Affign- 
<c  ment  by  Statham  to  Witherhead,  omitting  to  add  the  Words  and 
"  Order." 

Then  as  to  the  other  Cafe  of  Achefon  v.  Fountain — The  Plaintiff 
had  declared  upon  an  Indorfement  made  by  William  Abercrombie, 
whereby  He  appointed  the  Payment  to  be  "  to  Louifa  Achefon  or 
Order :"  Upon  producing  the  Bill  in  Evidence,  which  appeared  to 
be.  originally  made  payable  to  Abercrombie  or  Order,  yet  Abercrom- 
hie's  Indorfement  was  only  this — "  Pray  pay  the  Contents  to  Louifa 
<c  Achefon."  It  was  objected,  "  That  the  Indorfement  did  not 
"  agree  with  the  Declaration."  The  Court,  notwithstanding  this, 
gave  Judgment  upon  the  Ground  of  a  General  Proportion  in  Law, 
"  That  a  Bill  is  negotiable,  without  adding  thofe  Words  to  the  In- 
"  dorfement."  And  though  the  Plaintiff  might  perhaps  have  had 
Leave  to  amend  his  Declaration  in  the  Point  objected  to,  yet  the 
Declaration  came  before  the  Court  unamended;  So  that  the  Objec- 
tion came  with  its  full  Strength  :  And  the  Court  gave  their  Opinion 
upon  the  Point,  as  a  Matter  of  clear  fettled  Law ;  For  the  whole 
Court  were  of  Opinion,  "  that  it  was  well  enough,  that  being  the 
"  legal  Import  of  the  Indorfement ;  and  that  the  Plaintiff  might, 
"  upon  this,  have  indorfed  it  over  to  Another,  who  would  be  the 
proper  Order  of  the  firjl  Indorfer."  And  accordingly,  Judgment 
was  given  for  the  Plaintiff. 

A  Draught  drawn  upon  One  Perfon,  directing  him  "  to  pay  Mo- 
*'  ney  to  another  or  Order,"  is,  in  its  Original  Creation,  not  an  Au- 
thority, but  a  Bill  of  Exchange,  and  is  negotiable.  It  belongs  to  the 
Payee,  to  do  what  He  thinks  proper  with  it,  and  to  ufe  it  as  befl 
fuits  his  Convenience.  It  is  his  Property ;  And  He  may  affign  it 
as  fuch,  and  to  whom  He  pleafes :  And  his  Direction  "  to  pay  it 
"  to  fuch  a  One"  is  a  Direction  "  to  pay  it  to  Him  or  his  Order  •" 
For  He  affigns  his  whole  Property  in  it,  and  has  had  a  valuable  Con- 
jideration  for  fo  doing. 

Another  Thing  obfervable  is  the  Abfurdity  of  the  Opinion  of 
the  Merchants  (which  they  avowed  to  be  their  Opinion,)  "That  a 
"  Bill  thus  indorfed  was  not  to  go  to  Executors  or  Adminiftrators, 
"  in  Cafe  of  the  Indorfee's  Death:"  Whereas  there  can  be  no 
Doubt,  that  fuch  an  Interefl  is  tranfmiffible  to  Executors  or  Admini- 
strators. 

The 
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The  Words  "  or  Order"  are  not  neceffary  to  be  tnferted  in  the  In- 
dcrfeweitt,  any  more  than  the  Words  "  Executors  or  Adminijlrators" 
aie  neceflary  to  be  added  to  it. 

The  Point  now  in  Queftion  has  been  already  folemnly  fettled  both 
in  the  Court  of  King's  Bench  and  Common  Pleas,  by  the  two  Ad- 
judications that  have  been  mentioned :  And  therefore  Witneffes  ought 
not  to  have  been  examined  to  the  Ufage,  after  fuch  iblemn  Determi- 
nations of  what  was  the  Law. 

Therefore  there  ought  to  be  a  New  Trial. 


'o 


As  to  the  Cofts — I  think  there  mould  be  None,  in  this  Cafe. 
For  the  Verdict  muft  be  fet  afide  generally,  not  in  part  only. 
Yet  this  Verdict  is  agreed  to  be  right  upon  the  firfi  Count ;  and  that 
is  found  for  the  Plaintiffs.  Therefore  there  ought  to  be  no  Cofts 
upon  granting  a  new  Trial  in  the  prefent  Cafe :  Since  the  Merits  were 
always  clear  for  the  Plaintiffs,  on  the  jirfi  Count ;  And  it  now  ap- 
pears that  Nothing  remained  to  be  tried,  on  the  Second. 

Mr.  Juft.  Denison  concurred,  in  toto. 

This  Verdict  upon  the  fecond  Count  is  not  well  founded.  The 
Point  in  Queftion  is  not  Matter  of  FacJ ;  but  Matter  of  Law. 

I  never  before  heard  of  this  Notion  of  a  reftriSiive  Affignment  of  a 
negotiable  Bill. 

Where  a  Bill  is  originally  made  payable  to  A.  or  Order,  it  is  of 
Courfe  and  in  its  very  Efience  negotiable  from  hand  to  hand.  An 
Inland  Bill  of  Exchange  is  aflignable  in  its  Nature,  toties  quoties : 
And  Promiffory  Notes  are  now  put  upon  the  fame  Foot  with  them. 
Foreign  Bills  of  Exchange  are  equally  fo,  by  the  Law  of  Mer- 
chants, and  by  the  fettled  Determinations  of  Courts  of  Law  in 
England. 

This  is  a  Matter  of  Law  :  And  the  Law  is  clearly  and  fully  fixed. 
There  is  no  Inftance  of  a  reftritlive  Limitation^  where  a  Bill  is  ori- 
ginally made  payable  to  a  Man  or  Order. 

I  never  heard  of  an  Indorfement  to  A.  only.  In  general,  the  In- 
dorfement  follows  the  Nature  of  the  Thing  indorfed  ;  and  is  equally 
negotiable. 

But  at  leaft,  here  is  no  fuch  Reftraint  as  that :  Here  is  Nothing 
from  whence  to  colled  an  Intent  to  limit  and  reftrain  it.     The  Law 

has 
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has  determined  that  the  Bill  is  negotiable  in  its-felf :  And  there  is  no 
Law1  to  the  Contrary,  nor  any  Pretence  for  it  in  'the  prefent  Cafe. 
And  it  would  be  infinitely  inconvenient,  if  it  fhould  be  otherwife. 
For  as  no  Circumftances  at  all  appear,  it  would  deftroy  or  difturb 
that  Certainty  which  Tranfadtions  of  this  Nature  require. 


WV  ,i«.,\A 


An  Executor  or  Adminijlrator  may  indorfe  a  Bill  or  Promiffory 
Note,  within  the  Cuftom  of  Merchants.     In  the  Cafe  of  Raidinfon 
v.  Stone,  M.  20  G.  2.  B.  R.  upon  a  Writ  of  Error  from  C.  B'.  An 
Inland  *  Bill  of  Exchange  was  made  payable  to  A.  or  Order  ;  A.  * ;I  find  by  my 
died,  and  the  Adminiftrator  of  A.  aligned  the  Note  to  the  Plaintiff  in  °™  .,  °*ss,a 
the  Common  Pleas  ;  for  whom  that  Court  gave  Judgment  upon  De-  Promiffory 
murrer.     The  Court  upon  Argument  of  the  Writ  of  Error  here,  Note.    And 
held, '"  that  the  Executor  or  Adminijlrator  might affign  it  gyeTX'.l/rylhortAc- 
And  they  affirmed  the  Judgment  of  the  Court  of  Common  Pleas,  count  of  it 
The  Executor  or  Adminiftrator  is  ( only  Affignee  in  Law,  not  in  Jj^Jf™" 
Fact :  Yet  they  held  that  He  might  affign  it  by  the  Name  of  Exe-  2  Strang 
cutor  or  Adminiftrator  ;  and  that  it  was  the  common  Method  to  do  l26°-  b>' the 
fo.     The  Indorsement  virtually  included  it.  /^v.StoL 

-.,'■    .-;•.■"..,,  .  However,  'tis 

... 

Now  the  prefent  Cafe  includes  that,   and  more :   For  here,  the  '^material 

._.  ■      tt  rf         '*  '  1   ■  1  \        ~        r      whether   it 

firft  Indorfee  was  an  Affignee  in  Fact.     And  it  ought  to  be  io,  tor  was  on  xote 
the  Sake  of  Certainty,  and  for  the  Benefit  and  Convenience  of  Trade." or  BUI. 
No  Intention  appears  here  to  reftrain  it :  And  in  general,  the  Laic 
fays  it  is  affignable.   •;, 

And  it  is  not  material  when  or  how  filled  up :  For  it  is  every  Da  *-. 

Practice  to  fill  up  the  Indorfement  long  after  it  is  made ;  nay,  even 
in  Court,  at  the  Trial. 

1 

I  will  not  give  any  Opinion  whether  the  Indorfer  might  have  li- 
mited his  Affignment  by  fome  clear  plain  negative  Words,  if  in  Fa<$ 
it  had  been  his  Intention  to  limit  and  reftrain  it. 

But  no  fuch  Intention  appears :  The  Indorfement  is  genera! ;  And 
the  Law  is  fettled,  "  That  the  Affignment  follows  the  Nature  of  the 
"  Thing affigned."  And  the  Law  being  already  fo  fettled,  the  Jury 
ought  not  to  have  given  their  Verdict  upon  an  Opinion  contrary  to  it. 

A  New  Trial  ought  therefore  to  be  granted  :  But  No  Cofts  fhould 
be  paid  ;  for  the  Reafons  already  mentioned. 

Mr.  Juft.  Foster  concurred  that  there  fhould  be  a  New  Trial  j 
becaufe  it  is  a  Verdict  againft  a  known  and  fettled  Rule  of  Law  ; 
as  appears  by  the  two  adjudged  Cafes  reported  in  Comym  and  Strange. 
Therefore  it  ought  not  to  have  been  left  to  a  Jury  at  all. 
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Much  has  been  faid  about  the  Cuftom  of  Merchants.  But*  the 
■Cuftom  of  Merchants,  or  Law  of  Merchants,  is  the  Law  of  the  King- 
dom ;  and  is  part  of  the  Common  Law.  .  G1A 

People  do  not  fufficiently  diftinguifti  between  Cuftoms  of  different 
Sorts.  The  true  Diftindion  is  between  general  Cuftoms,  (which  are 
fart  of  the  Common  Law,)  and  local  Cuftoms  (which  are  not  fo.) 
This-  Cuftom  of  Merchants  is  the  general  Law  of  the  Kingdom, 
part  of  the  Common  Law ;  and  therefore  ought  not  to  have  been  left 
to  the  Jury,  after  it  has  been  already  fettled  by  judicial  Determina- 
tions. 

But  there  fhould  be  no  Co/Is  paid  upon  this  Occafion ;  becaufe 
the  Verdict  is  both  againftLaw  and  againft  the  Opinion  and  Direction 
of  my  Ld.  Ch.  Juftice,  upon  the  fecond  Count;  and  is  with  the 
Plaintiffs,  on  the  firft. 

^biv'i  n 

Mr.  Juft.  Wilmot  was  of  the  fame  Opinion. 

The  Law,  with  regard  to  this  Point,  is  fettled  and  fully  ejlablijhedt 
by  the  two  Cafes  which  have  been  cited ;  and  upon  right  and  proper 
Principles. 

This  Original  Contract  is,  "  to  pay  to  fuch  Perfon  or  Perfons, 
"  as  the  Payee  or  his  Affignees  or  their  Aftignees  fhall  direct:" 
And  there  is  as  much  Privity  between  the  laft  Indorfer  and  the  laft 
Affignee,  as  between  the  Drawer  and  the  firft  Payee.  When  the 
Payee  affigns  it  over,  He  does  it  by  the  Law  of  Merchants ;  being  " 
a  Chofe  in  Action,  not  aflignable  by  the  general  Law.  And  the 
Indorfement  is  part  of  the  Original  Contract,  and  is  incidental  and, 
appurtenant  to  it  in  the  Nature  of  it  j  and  muft  be  underftood  and 
interpreted  to  be  made  in  the  fame  Manner  as  the  Bill  was  drawn. 
And  the  Indorfee  holds  it  in  the  fame  Manner,  and  with  the  fame 
Privileges  Qualities  and  Advantages,  as  the  Original  Payee  held  it;  ■ 
that  is,  as  an  'aflignable  negotiable  Note,  which  He  may  indorfe 
over  to  Another,  and  that  Other  to  a  third,  and  fo  on,  at  Pleafure.  i 

There  is  a  great  deal  of  Difference  between  giving  a  naked  Au- 
thority "  to  receive  it,"  and  transferring  it  over  by  Indorfement,.  And 
I  doubt  Whether  He  can  limit  his  Indorfement  of  it  by  Way  of 
Afhgriment  or  Transfer  to  Another,  fo  as  to  preclude  his  Aflignee 
from  affrgning  it  over  as  a  Thing  negotiable.  For  the  Aflignee  pur- 
chafes  it  for  a  valuable  Cotifideraiion ;  and  therefore  purchafes  it  with 
all  its  Privileges  Qualities  and  Advantages ;  One  of  which,  is  it's 

Negotiability. 

i 

1  To 
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To  be  fare,  He  may  give  a  mere  naked  Authority,  to  a  Perfon-  "  to 
"  receive  it  for  Him  i"  He  may  write  upon  it — "  Pray  pay  the 
"  Money  to  my  Servant  for  my  Ufe;"  or  ufe  fuch  Expieffions  as 
EecefTarily  import  that  He  does  not  mean  to  indorfe  it  over,  -but  is 
only  authorizing  a  particular  Perfon  to  receive  it  /or  Him  and  for  his 
own  Ufe.  In  fuch  Cafe,  it  would  be  clear  that  no  valuable  Confide- 
ration  had  been  paid  Him.  But,  at  leaft,  that  Intention  muft  appear 
upon  the  Face  of  the  lndorfement.  Whereas  here,  no  fuch  Thing  nor 
any  Thing  tending  to  it,  appears  upon  the  Face  of  the  lndorfement  s 
It  is  a  general  Alignment  without  any  Reftri&ion  at  all. 

The  Principle  I  rely  upon,  is  the  Paying  a  valuable  Conf deration 
for  the  Alignment. 

In  the  Cafe  of  More  v.  Manning,   (which  is  in  Point,)   Thofe: 
*  Words  added  at  the  End,  "  That  at  a  Trial,  when  a  Bill  is  given  *  v-  CM9gi 
"  in  Evidence,  the  Party  may  fill  up  the  Blank  as  He  pleafes" — are  3'2 
Redundancy.    And  that  lndorfement  could  not  be  an  lndorfement  in 
Blank :  It  appears  otherwife  from  the  Cafe  itfelf.     It  was  made  to 
Witherbead,  but  without  faying  "  to  Him  and  Order."  3n»j  y,j 

•  .    ' 

So  the  other  Cafe  reported  in  I  Strange  $$j.  is  likewife  in  Point. 
And  there  is  no  Difference  Whether  the  Determinations  be  on  Pro- 
miflbry  Notes  or  on  Bills  of  Exchange  :  It  is  juft  the  fame  thing; 
becaufe  it  is  to  be  governed  by  the  fame  Rule. 

; 

[He  cited  a  Manufcript  Report  of  that  fame  Cafe  of  Achefon  v. 
Fountain,  which  is  reported  by  Sir  John  Strange:  Which  agreed 
with  Sir  John's  Report  of  it,  and  with  mine  exa&ly.]  r,I 

Lrfini2ic 
There  is  another  Cafe  in  Carthew  403,  Fi/her  v.  Pomfrett,  that 

mews  this  to  be  a  right  Determination;  (though  the  State  of  that 

Cafe  was  indeed  juft  the  Reverfe  of  the  prefent  Cafe.)     It  was  a  Bill 

of  Exchange  payable  to  T.  S,  whoindorfed  it  "  Pay  the  Contents 

"  of  this  Bill  unto  the  Order  of  Mr.  Fifrer."     Fi/her  brought  his 

Action  as  Indorfee.      The  Defendant  demurred  to  the  Declaration, 

becaufe  the  lndorfement  was  not  to  Fifier  Himfelf,  but  to  his  Order. 

But  the  Court  held  that  Fijher  might  well  bring  the  Aclion  :  "  For 

"  amongft  Tradefmen,    that  Form  was  commonly  ufed,  though 

"  intended  to  be  made  payable  to  the  Perfon  wbofe  Order  is  men- 

"  tioned."     And  Fi/her  had  Judgment. 

Therefore  a  Note  indorfed  over  to.^.  would  enable  Him  to  indorfe 
it  over  to  B.  and  fo  on.  For  the  Convenience  and  Courfe  of  Trade 
is  to  be  attended  to :  The  Intention  is  to  be  regarded,  not  the  Form. 

The 
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The  Cufiom  of  Merchants  is  Part  of  the  Law  of  England :  And 
Courts  of  Law  muft  take  Notice  of  it  as  fuch. 

There  may  indeed  be  fome  Queftions  depending  upon  Cuftoms 
antongft  Merchants,  where,  if  there  be  a  Doubt  about  the  Cuftom, 
it  may  be  fit  and  proper  to  take  the  Opinion  of  Merchants  thereupon  : 
Yet  that  is  only  where  the  Law  remains  doubtful.  And  even  there, 
the  Cuftom  muft  be  proved  by  Fails,  not  by  Opinion  only ;  And 
it  muft  alfo  be  fubjedt  to  the  Control  of  Law  :  And  fo  was  the  Cafe 
of  Hawkins  v.  Cardy,  reported  in  Carthew  466,  and  in  I  Salk.  65. 
There  the  Defendant  had  given  a  Note  under  his  Hand,  "  to  pay 
"  unto  E.  G.  or  Order  a  certain  Sum  of  Money  :"  "  E.  G.  by  In- 
"  dorfement  on  this  Note,  ordered  Part  of  the  Money  to  be  paid  to 
"  the  Plaintiff.  Upon  which,  this  Action  was  brought :  and  a 
cc  fpecial  Cuftom  amongft  Merchants  was  laid  in  the  Declaration, 
"  according  to  the  Plaintiff's  Cafe."  Upon  a  Demurrer  to  this  De- 
claration, It  was  adjudged  "  that  this  is  a  void  Cuftom  ;  becaufe  by 
"  means  of  fuch  Divifion,  the  Defendant  would  be  fubject  to  as 
<c  many  Actions,  as  thePerfon  to  whom  the  Note  was  given  fliould 
"  think  fit ;  and  this  upon  a  fngle  Contrast  which  fubjedted  Him  to 
ct  One  Action  only."  This  warrants  what  I  faid,  "  That  the  Ori- 
"  ginal  Contract  muft  be  looked  into."  Here,  the  Original  Con- 
tract is  a  negotiable  Bill ;  and  the  Indorfee  is  in  the  Place  of  the  Ori- 
ginal Payee. 

The  two  Cafes  of  More  v.  Manning,  and  Achefon  v.  Fountain, 
ferve  to  prove  "  That  there  is  no  fuch  Cujlom  of  Merchants,  as  the 
"  Defendants  pretend :"  For  they  could  not  have  been  fo  deter- 
mined as  they  were,  //"there  had  been  fuch  a  Cuftom  of  Merchants. 

Therefore  thefe  judicial  Determinations  of  the  Point  are  the  Lex 
Mercatoria,  as  to  this  Queftion :  For  they  fettle  what  is  the 
Cuftom  of  Merchants;  which  Cuftom  is  the  Lex  Mercatoria,  which 
is  part  of  the  Law  of  the  Land.  But  this  Finding  of  the  Jury  in  the 
prefent  Cafe,  is  directly  contrary  to  the  Lex  Mercatoria  fo  fully  fettled 
and  eftabliftied  by  legal  Adjudications. 

Therefore  the  Verdict  ought  to  be  fet  afide :  but  it  fliould  be  with- 
out Cofts,  for  the  Reafons  already  fpecifkd. 

Per  Cur.  unanimoufly, 

The  Verdict  was  fet  afide,  And  a  New  Trial 
ordered  ;  (but  without  Cofts.) 

Bafkerville 
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Bafkerville  verf.  Brown  ;  et  e  contra.  To&jZ* 

1761. 

73  R  0  WN  brought  an  Action  againft  Bafkerville  upon  two  Pro- 
*-*  miffory  Notes  amounting  (both  together)  to  the  Sum  of  30/. 
The  Caufe  was  entered  and  tried  before  Ld.  Mansfield  at  the  Sittings : 
And  the  Plaintiff  took  a  Verdict  for  the  Whole  of  his  Demand. 

Bafkerville  had  alfo  brought  an  Action  againft  Brown,  for  ill. 
I  8  s.  for  Taylor's  Work  done  by  Him  for  Brown ;  And  this  Caufe 
was  likewife  entered  and  tried  at  the  very  fame  Sittings  :  But  it  hap- 
pened that  the  former  Caufe  (wherein  Brown  was  Plaintiff)  was  firft 
entered  and  iirft  tried. 

In  the  latter  Caufe,  (wherein  Bafkerville  was  Plaintiff,)  the  there- 
in Defendant  (Brow?i)  had  given  Notice  of  a  Set-off  of  fo  much  of  . 
the  before  mentioned  two  PromifTory  Notes,  as  would  fuffice  to  an- 
fwer  Bafkerville'^  Demand  againft  Him ;  And  He  was  ready,  at  the 
Trial,  to  have  done  fo,  notwithftanding  his  having  taken  a  Verdict 
for  the  whole  30/.  in  the  Caufe  wherein  He  was  Plaintiff:  But  Baf- 
kervilk's  Counfel  oppofed  this ;  and  infifted  that  Brown  had  e/lopped 
Himfelf  from  making  this  Set-off,  by  having  taken  a  Verdict  for 
the  Whole  of  his  Demand  ;  whereas  He  ought  (as  they  infifted,)  to 
have  left  cut  fo  much,  in  taking  his  Verdict,  as  was  equal  to  Baf- 
kerville'$  Demand  upon  Him. 

Lord  Mansfield,  at  the  Trial,  inclined  againft  allowing  the 
Set-off:  But  He  thought  it  a  Matter  that  deferved  Confidcration. 

It  was  accordingly  brought  before  the  Court,  for  their  Confide- 
ration,  in  the  Form  of  a  Motion  made  on  the  Part  of  the  Defendant 
Brown,  for  a  Rule  upon  Bafkerville  the  Plaintiff,  to  fhew  Caufe  Why 
the  Verdict  (which  had  been  found  for  Bafkerville)  fhould  not  be 
fet  afide ;  and  why  the  Defendant  Brown  fhould  not  have  the  Cofts 
of  a  Non-fuit. 

Mr.  Norton  and  Mr.  Totes,  on  behalf  of  the  Plaintiff  Bafkerville, 
now  (hewed  Caufe  againft  this  Rule.  And,  befides  urging  what  they 
had  infifted  upon  at  the  Trial,  they  added  further,  That  the  *  Sta'-*''-  ^G.  z. 
tute  only  fays  "  that  the  Defendant  may  fet  oft"  the  Debt  due  to  Him'-  2Z'  *  '3- 
"  from  the  Plaintiff;"  but  does  not  compel  Him  to  do  fo  :  And  here, 
the  Defendant  Brown  had  actually  made  his  Election  "  not  to  do  it," 
by  taking  a  Verdict  for  his  whole  Demand  in  the  Caufe  wherein  He 
was  Plaintiff.  And  they  infifted  that  the  Nature  of  the  Debt  is 
'.hanged,  and  the  former  Debt  extinguifed  by  the  Verdict  j  So  that  it 
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can  not  be  let  off,   in  an  Adion  tried  after  that  Verdid  had  been 
given. 

To  this,  it  was  anfwered  by  Mr.  Morton  and  Mr.  Stowe,  (in  Sup- 
port of  the  Rule) — That  the  Debt  remains  unchanged  in  its  Nature, 
and  unextinguished,  notwithftanding  the  Verdict.  And  it  might 
have  been  ftill  fet  off,  they  faid,  in  the  prefent  Adion,  without  any 
Incorivenience :  For  if  Brown  fhould  attempt  to  take  out  Execution 
for  the  Whole,  in  the  other  Action  wherein  He  was  Plaintiff,  after  a 
Set-off  in  this  Adion,  Either  the  Court  would  fet  the  Matter  right, 
(even  with  Cofts,)  or  Bafkerville  might  have  Redrefs  by  an  Audita 
Querela.  But  Brown  was  obliged,  they  faid,  to  take  his  Verdid  for 
the  Whole  of  his  Demand:  For  He  could  not  be  fure  that  Bafkerville 
would  try  his  Caufe  at  all ;  and  then  Brown  would  have  entirely 
loft  this  Sum  of  u  /.  18  s.  Brown  did  all  He  could  to  come  at  a 
fair  Balance :  He  could  do  no  more  than  plead  it,  or  give  Notice  to 
fet  it  off,  as  it  flood  at  the  Time  of  the  Plea  pleaded.  The  Fault 
was  in  Bafkerville.  He  ought  to  have  fet  off  his  Demand  upon 
Brown  of  n  /.  18  s.  againft  Browns  Demand  upon  Him  of  30/. 
And  then  complete  Juftice  had  been  done  eafily  and  at  once.  He 
ought  not  to  have  brought  his  Adion  againft  Brownt  at  all. 

jQ  IsuJum 

Cur.  advis'. 

niupai  1 

Lord  Mansfield  now  delivered  the  Refolution  of  the  Court. 

*  See  the  The  Meaning  of  the  *  Ad  of  Parliament,  He  faid,  was,  that 
!*■*■  f2  2G-  in  all  Cafes  of  mutual  Debts,  the  lefs  Sum  fhould  be  deduded  out 
for  fetting  off  of  the  greater,  if  the  Defendant  defires  it. 

mutual  Debts,      . 

°hneeotahgearinft  But  Brown  tould  not  compel  Bafkerville  to  fet  off  his  lefs  Demand 
upon  Brown,  againft  Brown's  greater  Demand  upon  him  :  Nor 
could  Brown  have  fafely  taken  his  Verdid  for  lefs  than  his  whole 
Demand.  Yet  Bafkerville  Himfelf  might  have  done  this  without 
Prejudice,  and  with  perfed  Safety :  And  he  ought  to  have  done  it. 
But  he  declined  doing  it;  and  at  the  fame  Time  brings  his  Adion 
againft  Brown,  for  what  he  might,  without  Prejudice,  have  fet  off 
againft  Brown's  Demand  upon  him. 

Therefore  it  was  litigious  and  vexatious  in  him  not  to  do  it,  when 
lie  might  fafely  and  eafily  have  done  it ;  but  chofe,  inftead  of  it, 
to  commence  an  Adion  againft  Brown. 

Both  Adions  ftood  together  for  Trial :  But  it  happened  that  the 
Caufe  of  Brown  v.  Bafkerville  ftood  firft.  Brown  took  his  Verdid 
for  the  whole  Demand  upon  the  two  Notes  j  there  being  no  Plea  nor 
Notice  of  any  Set-off  in  this  Caufe  wherein  Brown  was  Plaintiff. 

2  Then 
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Then  came  on  Bajkerville's  Caufe,  in  which  He  was  Plaintiff, 
and  Brown  the  Defendant :  In  which  Caufe,  Brown  had  given  No- 
tice to  fet  off  fo  much  as  was  equal  to  Bajkerville's  Demand  upon 
Him.  This  He  would  have  done :  But  it  was  oppofed  ;  and  the 
Objection  feemed  fpecious. 

- 
But  We  are  All  clearly  of  Opinion,  upon  full  Consideration,  "  that 
"  the  Debts  might  be  fet  off,  One  againft  the  other  in  this  latter 
<c  Caufe,  notwithstanding  Brown's  having  taking  a  Verdict  in  the 
"  former  for  his  whole  Demand."  For  if  at  the  Time  of  the 
Aflion  drought,  the  Defendant  may  fet-off  one  Debt  againft  the  other, 
or  plead  (if  a  larger  Sum  be  due  from  the  Plaintiff  to  Him,  than 
from  Him  to  the  Plaintiff,)  in  Bar  of  the  Plaintiff's  Action  ;  Brown 
had  a  Right,  in  the  Caufe  wherein  He  was  Defendant,  to  give  this 
Notice  of  a  Set-off,  at  the  Time  when  He  gave  it.  And  Bajkerville 
might,  in  the  Caufe  wherein  He  was  Defendant,  have  fet-off  fuch 
part  of  the  larger  Sum  due  from  Him  to  the  Plaintiff  Brown,  as  was 
equal  to  the  Debt  due  to  Him  from  the  Plaintiff,  if  he  had  thought 
proper.  And  Brown's  Notice  to  fet-off  againft  Bajkerville's  Demand 
told  him,  that  Brown  was  ready  to  Jlrike  a  Balance  between  the 
mutual  Debts,  and  to  be  content  with  the  Difference  between  them  : 
and  it  fpecified  the  Nature  of  Brown's  Demand  upon  Him,  as  the 
Act  requires. 

Thus  it  ftood  before  the  Verdict :  The  Debt  due  to  Brown  was  a 
mutual  Debt;  and  Notice  was  given  of  it,  and  upon  what  Account 
it  becuo*;  due,  and  that  it  was  intended  to  be  infifted  on.  And 
after  the  Verdict,  it  ftill  remained  a  mutual  Debt,  as  it  did  be- 
fore. The  Verdict  did  not  annihilate  or  extinguifh  the  Debt  j  nor 
change  the  Nature  of  it,  or  the  Rule  of  Law :  It  only  amounted  to 
a  woe  Evidence  of  it.  So  that  Brown  had  the  fame  Right  to  fet 
it  u~\  after  the  Verdict,  as  He  had  before  the  Verdict. 

We  are  of  Opinion,  this  Right  to  make  the  Set-off  ftill  remained 
in  Brown,  both  within  the  Words,  and  Reafon,  and  Intent  of  the 
Act  of  Parliament :  And  that  the  Debt  was  neither  extinguified,  nor 
it's  Nature  changed. 

Bdikerville  was  the  only  Perfon  in  Fault :  And  He  ought  not  to 
have  brought  his  Action. 

Brown  was  right  all  along :  He  could  not  have  taken  his  Verdict: 
for  lefa  then  He  did,  with  Safety.  He  may  now  remit  fo  much 
of  the  Sum  He  has  recovered,  as  will  bring  the  mutual  Debts  to  a 
"juft  Balance  : .  And  this  fie  ought  to  do. 

But 
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But  it  would  be  ftrange,  if  the  mere  Accident  of  the  Priority  of 
Trial  mould,  by  his  Caufe's  happening  to  ftand  firft  in  the  Paper, 
preclude  Him  from  taking  the  Benefit  of  the  AG,  according  to  his 
Notice  rightly  and  truly  given  at  the  Time  when  it  was  given! 

-  Per  Cur.  unanimoully, 

Verdict  fet  afide  \  And  the  Defendant  to  have  Cofts 
of  a  Non-fuit:  And  Brown  to  remit  fo  much  of  his 
Damages  recovered  in  the  other  Action,  as  exceed  the 
Balance  of  the  mutual  Debts. 


Sir  John  Aftley  Bart.  verf.  Youno-. 

THE  Plaintiff's  Declaration  confifted  of  two  Counts.  The  De- 
fendant demurred  to  the  One,  and  obtained  Judgment  there- 
upon. To  the  Other,  He  pleaded:  and  upon  Trial  of  the  Iffue 
pined,  the  Verdict  was  for  the  Plaintiff.  The  Queftion  was,  In 
ivhat  Manner  the  Costs  ought  to  be  taxed. 

Note— Thefe  were  ./ingle  Pleas,  at  Common.  Law.  (As  to  double 
Pleas  pleaded  by  Leave  of  the  Court  under  the  4,  5  Ann.  c.  16. 
§  4.  See  a  former  Cafe,  of  Cooke  v.  Sayer,  Friday  gth  February 
1759>  ante  p#-  670  to  672.) 

The  Court  were  All,  except  Mr.  Juftice  Fofter  who  was  gone, 
unanimous  That  in  the  prefent  Cafe,  the  Plaintiff  was  intitled  to 
Cofts  upon  his  Verdict ;  and  the  Defendant  to  None  upon  his  De- 
murrer :  For  that  the  Plaintiff  having  prevailed  upon  One  of  his 
Counts,  had  a  Right  to  have  his  Cofts  upon  that  Count,  without  any 
Deduction  to  be  made  on  Account  of  the  Defendant's  having  gotten 
Judgment  upon  his  Demurrer  to  the  other  Count, 


Rex  verf.  Higginfon. 

ON  Monday  13th  of  April  laft,  Mr.  Morton  moved  in  Arreft  of 
Judgment;  the  Indidment  upon  which  the  Defendant  had 
been  convicted,  being  (as  He  alledged)  too  general:  And  He  ob- 
tained a  Rule-to  fhew  Caufe  why  it  Ihould  not  be  quafhed.  It  was 
in  thefe  Words— Middle/ex— The  Jurors  for  our  Lord  the  King 
upon  their  Oath  prefent,  That  Thomas  Higginfon  of  James  Street  in 
the  Parifh  of  St.  Martin  in  the  Fields  in  the  County  of  Middlefex 
Yeoman,  on  the  fixth  Day  of  November  in  the  firft  Year  of  the  Reign 

of 
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of  our  Sovereign  Lord  George  the  Third  now  King  of  Great  Britain 
&c,  and  on  divers  other  Days  and  Times  between  that  Day  and  the 
Day  of  the  taking  of  this  Inquifition,  with  Force  and  Arms,  at  the 
Parim  aforefaid  in  the  County  aforefaid,  did  keep  and  maintain  and 
yet  doth  keep  and  maintain  a  certain  common  ill-governed  and  dijbr- 
derly  Houfe  ;  and  in  the  faid  Houfe,  for  his  men  Lucre  and  Profit, 
certain  evil  and  ill-difpofed  Perfons,  of  ill  Name  and  Fame  and  ofdif- 
honejl  Converfation,  to  frequent  and  come  together,  then  and  the  faid 
other  Days  and  Times,  there  unlawfully  and  wi fully  did  caufe  and 
procure ;  and  the  faid  Perfons  in  the  faid  Houfe,  then  and  the  faid 
other  Days  and  Times,  there  to  be  and  remain,  fighting  of 
Cocks,  boxing,  playing  at  Cudgells  and  misbehaving 
themselves,  unlawfully  and  wilfully  did  permit  and  yet  dotb  per- 
mit :  To  the  great  Damage  and  common  Nusance  of  all  the  Sub- 
jects of  our  faid  Lord  the  King  inhabiting  near  the  faid  Houfe;  and 
againft:  the  Peace  of  our  faid  Lord  the  King,  his  Crown  and  Dig- 
nity. 

Caufe  being  now  fhewn  againft  Mr.  Morton's  Rule  "  to  mew 
"  Caufe  why  the  Judgment  mould  not  be  arrefted." 

The  Court  (exclufive  of  Mr.  Juftice  Fofter,  who  was  gone,) 
faid  it  appeared  to  them  to  be  a  good  Indictment  j  and  (without 
Argument)  difcharged  the  Rule. 


The  End  of  Trinity  Term  1 7  6 1 ,    1  G.  3. 
And  of  the  Second  Volume. 
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^cfcttotbletigmettt— •  the  M  **- 

•  turn  prefixed 

F  a  Debt,  after  Commencement  of  the  A&ion,  takes  it  cut  of  to  the  prece- 
the  Statute  of  Limitation.     Page  1099.  ding  V°lume' 

%&%  of  #arit'ament* 


The  Right  of  Printing  them  and  Abridgments  of  them*     Page 
664.     See  Printing,  Univer/ity. 

Action 

Of  Trefpafs  for  mefne  Profits  and  Cofts  after  a  Judgment  in  Ejedl- 
ment.     668.     See  Mefne  Profits,  Ejeclment. 

On  the  Cafe,  for  libellous  Words,  fpoken  or  fworn  in  a  Court  of 
Jujlice,  in  a  Man's  own  Defence  againft  a  Charge  upon  him  in 
that  Court,  will  not  lie ;  Becaufe  it  is  in  a  legal  and  judicial  Way. 
810  to  813.     See  Affidavit,  Libel. 

On  the  Cafe — is  a  liberal  Action.     906,  1  o  1 1,  1  o  1 2. 

On  the  Cafe,  for  Money  had  and  .received  to  the  Plain- 
tiff's Use — 

C.  gave  4  promiflbry  Notes  to  A.  for  30  s.  each.  A.  indorfed 
them  to  B.  in  order  to  enable  B.  to  recover  the  Money,  in  his 
own  Name,  againft  C.  But  C.  figned  an  Agreement  "  That^. 
"  fhould  not  be  liable  to  the  Payment  of  the  Money  or  any  Part 
"  of  it,  nor  be  prejudiced,  nor  put  to  any  Co/Is,  nor  any  way 
"  fuffer,  by  reafon  of  fuch  his  Indorfement."  Notwithftanding 
which  exprefs  Agreement  in  Writing,  and  contrary  to  it,  C.  fucd 

A. 
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A.  in  the  Court  nf  Confciencc,  on  each  of  the  4  Notes,  as  Indorfer  -t 
and  received  67.  of  Him,  under  the  Order  of  that  Court ;  though 
A.  tendered  and  offered  to  prove  to  them  the  faid  Indemnity  and 
Agreement  iigned  by  C :  Which  the  Commiffioners  thought  They 
had  no  Power  to  judge  of,  and  that  it  was  therefore  no  fufjicient 
Bar  to  the  Suit  in  their  Court.  They  therefore  decreed  for  C.  in 
one  of  the  Caufes ;  and  A.  paid  in  the  Money,  upon  the  3 
Others :  And  C.  took  out  the  Whole,  by  Order  of  the  Commif- 
fioners.    It  was  refolved — 

1  ft.  That  A.  may  recover  this  Money  from  C.  in  the  prefent  Form  of 
Aclion,viz.  "  for  Money  had  and  received  to  his  life.  Page  1012. 
He  may  wave  any  Demand  upon  the  Foot  of  the  Indemnity,  for 
the  Co/is  he  had  been  put  to  ;  and  bring  this  Action  to  recover  the 
6  I.  which  C.  got  and  kept  from  him  iniquitoufly.     Hid. 

2d.  An  Action  of  AJfumpfit  will  lie  in  many  Cafes  where  Debt  does- 
lie,  and  in  manv  where  Debt  does  not  lie.     1008. 

3d.  A  main  Inducement,  originally,  for  encouraging  Actions  of  Af- 
fumpjit,  was,  to  take  away  the  Wager  of  Law.     ibid. 

4th.  If  the  Defendant  be  under  an  Obligation  from  the  Ties  of  na- 
tural Jujlice,  "  to  refund  }"  the  Law  implies  a  Debt  and 
gives  this  Action,     ibid. 

5th.  This  Species  of  Affumpfit  lies  in  many  Inftances,  for  Money 
received  from  a  third Perfon,  under  lawful  Authority .   1008,1009. 

6th.  Though  the  Merits  of  a  regular  fudgment  can  never  be  over- 
haled  by  an  original  Suit,  yet  the  Ground  of  this  Action  is  con- 
f.jlcnt  with  the  Judgment  of  the  Court  of  Conscience.  1009. 

7th.  That  Court  acted  right,  in  refufing  to  go  into  the  collateral 
Matter,     ibid. 

8th.  The  Ground  of  the  prefent  Action  is  "  That  the  Defendant 
"ought  not  to  keep  the  Money."     ibid. 

9th.  This  Action  is  beneficial  both  to  Plaintiff  and  Defendant.  1  o  1  o. 
1  ft.  The  Plaintiff  may  declare  generally,  and  make  out  his  Cafe 

at  the  Trial.  10 10. 
2dly.  The  Defendant  can  be  liable  no  further  than  the  Money  He 
has  received;  and  again  ft  that,  may  go  into  an  equitable  De- 
fence upon  the  general  Iffue;  claim  every  equitable  Allowance  j 
prove  a  Rcleafe,  without  pleading  it  j  and  defend  Himfelf  by 
whatever  may  fhew  that  the  Plaintiff,  ex  aquo  et  bono,  is  not 
intitled  to  the  Whole  or  any  Part  of  his  Demand.      1010. 

loth.  This  Action  is  a  Bar  to  the  Plaintiff's  bringing  an  Adtion  upon 
the  Agreement  (though  He  might  recover  more  in  that  Action, 
than  in  this.     10 10. 

1  ith.  This  Action  lies  only  for  Money  which  the  Defendant  ex  aquo 
et  bono,  ought  not  to  keep.      101 1,    1012. 

1 2th.  It  lies  not  for  Money  paid  as  due  in  Honour  andHonefy,  though 
not  recoverable  by  haw.      I  o  1 2  :  as 

1  ft.  Payment  of  a  Debt  barred  by  the  Statute  of  Limitations,  ibid. 
2d!y.  Or  contracted  during  Infancy,     ibid-. 

I  3dly. 
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3<ily.  Or  the  Extent  of  Principal  and  legal  Intereft  upon  an  uju- 

rious  Contract.      Page  1012. 
4thly.  Or  Money  fairly  left  at  flay.     ibid. 

13th.  But  it  lies  for  Money  paid  by  Mi/lake ;  or  upon  a  Confidera- 
tion  which  happens  to  fail ;  or  for  Money  got  through  Jmpojition 
(exprefs  or  implied,)  Extortion,  Opprrjjion,  or  undue  Advantage 
taken  of  the  Plaintiff's  Situation,  contrary  to  Laws  made  for  Pro- 
tection of  Peribns  under  thofe  Circumftances.    ibid. 

14th.  The  Gift  of  this  Action  is,  That  the  Defendant  upon  the 
Circumftances  of  the  Cafe,  is  obliged  by  the  Ties  of  natural 
fuftice  and  Equity,  to  refund  the  Money,     ibid.  _ 

Penal — Amendment  of  the  Declaration — The  Rule  laid  down.  1098, 
1099.     See  Amendment,  Declaration. 

Trefpa/'s  vi  et  armis  and  Trejpafs  on  the  Case  cannot  be  joined  in 
the  fame  Aclion.     1 1 14. 

To  hold  to  fpecial  Bail  muft  be  pofitive.  655,  1032.  See  Bail* 
Not  libellous,  where  made  in  a  Court  of  Juftice,  in  Anfwer  to  a  Com- 
plaint on  Oath,  or  to  Affidavits  made  in  Support  of  fuch  Com- 
plaint; though  the  Expreffion  ufed,  was — "Which  Sir  J.  A. 
"  batb  fo  f alsely  fworn  againft  Him,"  (the  Defendant.)  809 
to  813.  See  Atlion. 
To  obtain  Leave  to  plead  Ancient  Demefne,  to  an  Ejectment.  1048. 
See  Ancient  Demefne. 

aflfttmatfoti 

Of  a  Quaker.     999  to  1004.  and  11 17.     See  Quaker. 

The  Court  have  not  ufed  the  fame  Stritlnefs,  of  late  Years,  as  for- 
merly :  And  this  is  better  for  the  Parties.  But  They  will  take 
Care,  that  the  adverfe  Party  fhall  not  receive  Prejudice  or  Delay, 
by  the  Amendment.     756.     See  Pleading. 

Of  a  Plea,  on  Payment  of  Co/Is,  with  Liberty  to  reply  de  novo  ;  where 
to  be  allowed,  and  what  Cofts  to  be  taxed.,  756  and  758.  See 
Repleader,  Cofts. 

An  Order  of  Removal  was  fent  down  to  be  amended,  for  a  Miftake 
in  a  Matter  of  FcB.     911.     See  Orders  of  Removal. 

Of  a  Declaration,  by  changing  the  Venue — 

1  ft.  May  be  made  at  any  Time  whilft  the  Proceedings  are  in  Pa- 
per.    109^,   1099. 
2d.  This  is  an  Amendment  at  Common  Law.     ibid. 
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3d.  There  is  no  Difference  between  an  Amendment  in  Civil  Ac- 
tions and  in  Penal ;  when  an  Amendment  at  Common  Law  is 
applied  for,  and  all  is  in  Paper.     Page  1098,  1099. 
4th.  But  the  Statutes  of  Amendment  do  not  extend  to  penal  Ac- 
tions,    ibid. 
A  Declaration  in  a  Qui  tarn  A&ion  for  Ufury,  was  amended,  in  al- 
tering the  Date  of  the  Note  ;  All  being  in  Paper,     ibid. 
In  Ejectment — is  now  carried  much  further  than  formerly ;  and,  after 
Verdift,  is  not  necejfary  to  he  applied  for  or  actually  made,  in  Cafes 
of  mere  Mi/lake  of  the  Clerk  j  but  the  Court  will  overlook  the  Ex- 
ception.    1 162.     See  Ejectment. 

Stttcfeut  Demefne 

May  be  pleaded  in  Ejectment,  by  Leave  of  the  Court,  and  upon  a 

proper  Affidavit.     1047,   1048. 
But  the  Court  will  not  ouft  themfelves  of  Jurifdiclion,  in  Favour  of 

fuch  a  Jlrange  wild  Jurifdiflion  as  this,  without  a  very  fufficient 

Affidavit,     ibid. 
Such  Affidavit  muft  fhew  "  That  the  Lands  are  holden  of  a  Manor 

"  -which  Manor  is  itfelf  Ancient  Demefne  ;  and  that  the  Matter 

"  can  be  tried  in  the  Court  of  that  Manor  j  and  that  there  are 

"  Suitors  there:"  And  it  muft  fhew  "That  the  Demandant  has 

"  a  Freehold."     ibid. 
Domefday-Book  will  not   fhew  whether  the  particular  Lands  are 

Ancient  Demefne  :  It  will  only  fhew  whether  the  Manor  is  fo,  or 

not.     1048. 

ftrMtratton,  ZtMmois. 

The  Ad  of  9,  10  W.  3.  c.  15.  "  for  determining  Differences,  by 
Arbitration,"  was  made,  to  put  SubmifTions  where  no  Caufe  was 
depending,  upon  the  fame  Foot  with  thofe  where  there  was  a 
Caufe  depending :  And  it  is  only  declaratory  of  what  the  Law 
was  before,  in  the  latter  Cafe..    701. 

■ 

Slrtfcles  of  the  #eace 

Ought  to  be  exhibited  in  the  Neighbourhood;  that  the  Security  may 
be  given  there  :  And  accordingly,  a  Man  rending  at  the  Devizes, 
and  coming  hither  to  exhibit  Articles  againft  another  Man  refiding 
alfo  at  the  Devizes,  was  rejected  here,  and  referred  to  his  own 
Neighbourhood.     780.    V.  infra  1039. 

The  Fails  fworn  muft  be   taken  to  be   true  ;    And  the  Court 

cannot  give  the  Defendant  Leave  to  difpute  them ;  (as  the  Court 

declared  in  Ld.  Fane's  Cafe  in  H.  1743.   17  G.  2.)  Yet  one  Robert 

Parnell  having  fworn  the  Peace  againft  Sir  Thomas  Allen  and  his 

1  Servants, 
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Servants,  and  coming  afterwards  into  Court,  to  complain  of  meet- 
ing with  Difficulties  in  obtaining  Procefs,  it  manifeftly  appeared, 
upon  the  (hewing  Caufe  againft  this  Complaint,  "  That  his  Ar- 
"  tides  were  groflly  malicious  and  totally  untrue :"  Whereupon, 
the  Court  flayed  Procefs  againft  the  Defendants,  and  committed 
Parnell  for  Perjury ;  (of  which,  He  was  afterwards  convicted.) 
Page  806. 
Being  exhibited  in  London,  for  a  Fact  at  Port/mouth,  the  Attachment 
was  ordered  to  be  indorfed  with  a  Direction  and  Authority  to  any 
Juftice  or  Juftices  of  Peace  in  that  County  (of  Southampton)  "  to 
"  take  the  Security  of  the  Peace  there  ;"  Such  Indorfement  fpe- 
cifying  the  Sums  wherein  the  Parties  (hould  be  bound.  1039, 
1040.     V.  fupra  780. 

2tfTU?&tlC0*     See  Infurance,  Policy. 
^tCTUV&ttCC.     See  Conveyance,  Common  Recovery. 

attachment 

Shall  go  againft  an  UW^r-SherifF,  for  improperly  executing  the  Rule 
of  the  Court,     ygy.     See  Pillory. 

Tittointv 

Was  ordered  to  pay  Co/Is  (as  well  as  his  Client,)  having  joined  in 
an  Affidavit  to  fupport  a  frivolous  Complaint,  and  made  refentful 
Declarations  which  (hewed  him  to  be  perfonally  active  in  it.  654, 
See  Information. 

TLtoZXmtnt.     See  Pleading. 

The  Word  "  being"  is  a  fufficient  Averment.     834. 

The  Plaintiff  muft  aver  Performance  of  what  is  to  be  done  on  bis 
Part,  or  (hew  that  He  was  ready  to  perform  it.     900. 

The  Want  of  this  may  be  helped  by  a  VerdiSl ;  but  not  by  a  Judg- 
ment by  Default,     ibid. 

The  Veritas  Facli  may  (in  fome  Cafes)  be  averred  againft  the 
Fictio  Legis j  As  where  the  true  Time  of  fuing  out  a  Latitat  is 
material,  It  may  be  (hewn  notwithflanding  the  Tefle.  966.  See 
Pleading,  950  to  969. 

So,  the  Time  of  figning  a  Judgment  may  be  (hewn,  in  the  Cafe  of 
Purchasers,  (who  are  bound  only  from  the  Signing :)  But  None 
elfe  (hall  be  permitted  to  aver  "  That  a  Judgment  was  (igned 
after  the  firft  Day  of  the  Term  -,  nor  can  it  be  averred  "  that  a 
Fieri  facias  was  taken  out  in  the  Vacation  "  Becaufe  the  FaSi  is 

not 
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not  relevant,    nor  do  the  legal  Confequences  depend  upon  the 
Truth  of  it,  but  upon  the  Rule  of  Law.     Page  967. 

Of  the  Want  of  Qualifications — Where  neceffary  or  not  neceffary 

in  an  Indictment.     1036,1037.     See  Indictment. 


Bail 

COmmon — Special — The  Affidavit  to  hold  to  Special  Bail  muft  be 
positive  :  A  pofitive  Oath  of  the  Debt  is  required  both  by  the 
Act  of  Parliament  and  by  the  EJlablified  Rule  of  the  Court.    655. 
■ift.  By  12  G.  1.  c  29.  §  1,  2.  No  Perfon  mall  be  held  to  Spe- 
cial Bail,  for  any  Caufe  of  Action  under  10/.  in  a  fuperior 
Court,  and  40  s.  in  an  inferior  Court.     Of  which  Caufe  of 
Action,  Affidavit  (hall  be  made  and  filed;  and  the  Sum  therein 
fpecified,  indorfed  on  the  Writ  or  Procefs :  For  which  in- 
dorfed  Sum,  the  Officer  fhall  take  Bail,  and^cr  no  more.    655, 
•-.    656. 
2dly.  Swearing  only  to  Belief,  though  with  a  Reference  to  Ac- 
counts fent  from  abroad,  where  the  Debt  arofe,  will  not  do. 
655.     Sed  v.  infra,  Jub  -pa.  1032. 
Common — Special — A  Debtor  regularly  difcharged  of  an  old  Debt, 
but  conicientioufly  making  a  new  Acknowledgment  of  it  and  a 
new  Promife  to  pay  it,   fhall  be  difcharged  upon  Common  Bail, 
and  not  holden  to  Special.     737,  738.     See  Bankrupt. 
Upon  Writs  of  Error,  on  3  f.  1 .  c .  8.  (on  Bonds  conditioned  for 

Payment  of  Money  only.)  746,  747.     See  Error. 
It  is  the  Duty  of  Sheriff's  Officers  to  take  it,  in  Actions  on  the 
Cafe  :  And  they  are  punifhable  if  they  take  Money  for  doing  it. 
926  to  929.     See  Statutes  (23  H.  6.  c.  10.) 

Common — Special. — The  Affidavit  to  hold  to  Special  Bail  was  only 
"  That  the  Defendant  was  indebted  to  the  Plaintiff  in  &c,  as 
He  computes  it  :  Yet  it  was  thought  fufficient,  by  the  only 
two  Judges  then  in  Court.     1032.     Sed  v.  fupra  655. 

Bailiff 

To  Sheriff.     See  Sheriffs  and  their  Bailiffs:  Alfo  Statutes  (under 
23  H.  6.  c.  10.) 

Baftet. 

Baking  Puddings,  Pies,  and  fuch  Things  for  Dinner  on  a  Sunday,  is 
not  an  Offence  meant  by  29  C.  2.  c.  7:  But  is  within  the  Equity 
of  the  Provifo  in  the  3d  Section  of  it,  as  a  Cook's  Shop  ;  and  within 
the  Excep'ion  of  Works  of  Neceffty  and  Mercy.  .  787,  788. 

T&fllM— 
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JBallaft— 

Where  to  be  unladed.     Page  656  to  661.     See  Navigation. 

Ifcanfcrupt— 

Certificate  is  not  complete,  till  allowed  j  nor  ftull  relate  to  the 
Signing  by  the  Comroiffioners  and  Creditors  ;  nor  over-reach  a 
Legacy  left  to  the  Bankrupt  after  the  Signing,  but  before  the  Al- 
lowance, and  aligned  by  the  Commiffioners  before  Allowance:  But 
the  Creditors  {hall  have  it.  717,  718,  719. 
Bankruptcy  alone,  nay  even  Insolvency,  (which  Bankruptcy  does  not 
neceffarily  import,)  is  no  fufficient  Caufe  of  Amotion  from  the  Office 
of  a  Common-Council  Man  of  a  Corporation.  73 1  to  736. 
A  Bankrupt  who  had  regularly  obtained  his  Certificate,  afterwards 
fettles  an  old  Account  with  a  Creditor  who  did  not  appear  to  have 
come  in  under  the  Commifllon;  agrees  that  a  Balance  of  74/.  was 
due  from  Him  at  the  Time  of  his  Bankruptcy ;  and  promifed  to 
pay  it,  "  when  He  Jhould  be  able." 

1  ft.  As  to  the  general  Queftion,  "  Whether  the  Bankrupt  was  or 
M  was  not  liable  to  the  Payment  of  it,  upon  this  new  Ac- 
"  knowledgment  and  new  Promife  ■"  The  Court  did  not  enter 
into  it.     736,  737. 
2dly.  But  They  discharged  him  upon  Common  Bail;  (that  being 
the  particular  Queftion  before  them.)     737. 
Lies  two  Months  in  Prifon.     8 17  to  820.     {V.  ante  439,  440.) 
I  ft.  The  Relation,  and  confequently  the  Property  of  the  Affignen 
in  the  Bankrupt's  Goods,  goes  back  to  the  Time  of  the  firfl 
Arreft.     ibid. 
2d.  If  Execution  (■a.Fi.  fa.)  is  fued  out  againft  a  Trader's  Goods, 
returnable  within  the  two  Months,  but  not  actually  re- 
turned till  after  He  has  lain  two  Months ; 
1  ft.  "  Nulla  Bona"  is  a  good  Return  :  Becaufe  it  is  then  cev- 

tainly  a  true  One.     ibid. 
2dly.  But  £>u.  Whether  it  would  have  been  fo,  if  the  Return 
had  been  made  upon  the  Return-Day,  which  was  within 
the  2  Months,  when  it  was  uncertain  whether  He  would  or 
would  not  lie  the  two  Months  in  Prifon.     ibid. 
3dly.  In  the  laft  Cafe,  If  the  Sheriff  had  returned  "  That  Fie 
"  had  levied  the  Money,"  and  had  actually   paid  it  over 
"  to  the  Plaintiff,  the  Sheriff  might  have  been  excufed ; 
but  the  Plaintiff  muft  refund  it  to  the  Affignees.     ibid. 
X,  a  Trader,  being  really  indebted  to  W,  (in  about  1840/.)  fcnt  for 
JV;  told  him  "  He  could  not  ft  and  his  Ground,"  and  propofed  to 
fecure  Him.     Accordingly,  He  executed  a  general  Alignment  to 
W,  of  Every  Thing  that  He  had  in  t/je  World:  But  afterpayment 
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of  IVs  Debt,  it  was  to  be  in  Trujl  for  L  Himfelf  as  to  the  Re- 
sidue. A  Defeazance,  in  a  feparate  Deed,  was  foon  after  execu- 
ted, making  the  Alignment  void,  upon  Payment  of  all  the  Mo- 
ney due  to  W  (who  had  been  concerned  with  L  in  circulating 
Notes,  many  of  which  were  outftanding  :)  But  neither  the  Align- 
ment nor  Defeazance  particularly  liquidated  how  much  Money 
ivas  due  from  L  to  W.  The  Deed  of  Alignment  recited  L's  being 
■"  obliged,  upon  urgent  and  neceffary  Bufinefs,  to  leave  London ;" 
and  "  that  He  could  not  raife  Money  foon  enough  to  anfwer  all  the 
"  Demands  that  W  had  upon  him."  There  was  no  Counterpart 
of  this  Deed  :  And  the  Original  remained  in  the  Keeping  of  L  the 
Affignor.  No  Poffeflion  was  delivered :  Only,  L  gave  a  Letter 
of  Attorney  to  B.  his  own  Clerk,  (a  Perfon  privy  to  the  Whole,) 
to  colled  receive  difpofe  &c ;  the  Goods  fill  continuing  in  L's  Houfe. 
No  Notice  was  given  to  L's  Debtors.  Page  827.  V,  futra  A.67 
.10485.  almoftl.P.  J?     *7 

■iff.  This  Deed  alone  is  itfelf  an  A6i  of  Bankruptcy ;  'Tis  within 
2i  J.  U  c.  .19.  §  2.  and,  if  permitted,  would  defeat  the  whole 
el  Syftem  of .  the  Bankrupt  Laws.      829  to  833.     V.  fupra  467 

10485.' 
2dly. .  The  Circumstances  confirm  this :  Particularly,  there  being 
•.  no  vijible  Change  of  Poffefijion,  a  fecret  TranfaSlion,  no  Notice  &c. 
,830.  .  ,   . 
3dly.  It  was  refolved, — 

lft.  That  a  Trader  (even  before  Bankruptcy,)  can  not  prefer  One 
or  more  Creditor  or  Creditors  to  the  Reft,  by  a  Conveyance  of 
his  whole  Eftate  and  Effects.     829  to  833.     V.  fupra  484, 
2dly.  But  He  may  pay  a  particular  Creditor;  or  He  may  mprt- 
gage  a  Part  of  Jais  Eftate  or  Effects  (at  lead)  to  a  particular 
Creditor,    provided  He  delivers  PoJfeJJion  at  the  fame.  Time. 
831.     V.  fupra  484. 
>     jdly.  .Yet  a  colorable  Exception  of  a  fmall  Part  would  not 
{per  Lord  Mansfield)  help  the  Matter  :  For  the  Court  woujd  not 
iuffer  fuch.an  Eva/ion  to  prevail.     832. 
4thly.  The  Syjiem  of  the  Bankrupt  Laws  is  "  That  the  Bankrupt's 
"  Effects  (hall  be  taken  out  of  bis  own  Poffejfion  and  Mgnage- 
■"  ment,  and  put  under  that  of  the  Commiffioners  ;  and.  be  divi- 
.   <e  ded.  equally,  d.e.  proportionally,  amongft  all  his  Creditors, 

829,  830. 
5thly.  Therefore  L  became  a  Bankrupt  the  Moment  He  executed 
this  Deed,  which  puts  his  whole  Eftate  under  the  Manage- 
,     ment  of  his  own  Trujlee,  inftead  of  the  Commiffioners ;   and 
affigned  it  All  to  One  Creditor,  leaving  Nothing  for  the  Reft. 
830. 
A  Mortgage  by  a  Trader,  of  Ships  abroad,  or  of  Cargoes  upon  the 
high  Seas,  is  good  (notwithftanding  the  Claufe  in  2j  J,  1.  c.  1-9.) 
though  Poffeffion  be  not  actually  delivered.     941. 

4  *        '.John 
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John  Perrot,  a  Bankrupt,  upon  the  lafl  Day  allowed  him,  had  this 
Queftion  propounded  to  him  in  Writing  by  the  Commiffioners — 
"  As  You  do  admit  that  You  have  fpent  the  laft  Week  with 
"  Mr.  M.  One  of  your  Affignees,  to  fettle  and  adjuft  your  Ac- 
"  counts  and  to  draw  up  a  true  State  thereof,  to  enable  ycu  to 
"  clofe  your  Examination  ;  and  do  likewife  admit  th?.t  upon  fuch 
"  State  thereof  it  appears  that  after  giving  You  Credit  for  all  Sums 
"  of  Money  paid  by  You,  and  making  You  Debtor  for  all  Goods 
"  fold  and  delivered  to  You,  from  your  firft  Coming  into  Trade 
"  to  the  Time  of  Bankruptcy,  it  appears  that  there  is  a  Deficiency 
"  of  the  Sum  of  13  513  /•     Give  a  true  and  particular  Account 

"}''wbat  is  become  of  the  fame  ;  And  how  and  in  what  Manner  you 
<c  have  applied  and  difpofed  thereof:"  To  which  Queftion  He 
rcfitfcd  to  give  any  other  than  this  general  Anfwer,  "  That  on 
Goods  fold  this  laft  Year,  He  had  loft  upwards  of  2000/:  And 


"  by  Mournings,  upwardsof  icoo/.  And  that  for  9  or  10  Years, 
"  He  had  been  extremely  extravagant,  and  fpent  large  Sums  of 
.  "  Money."  Whereupon  they  committed  him,  until  He  mould 
fubmit  Himfelf  &c,  and  full  Anfwer  make,  to  their  Satisfac- 
tion, to  the  faid  Queflion.  On  Habeas  Corpus,  He  was  reman- 
ded. Page  1 122  to  1 126. 
i-ft.  This  Queftion  is  a  proper  One  :  And  the  Anfwer  is  inefficient 

and  unfatisfaSiory.     1 1 24,   1 1 25. 
2d.  The  Power  of  the  Commiffioners  to  examine  the  Bankrupt  is 
not  limited  and  confined  nvithin  the  Time  allowed  Him  to  fub- 
mit to  be  examined  :  They  may  compel  Him  to  make  further 
Anfwer,  after  that  Time.     ibid. 
3d.  The  1  jjf.  1.  c.  15.  continues  in  Force,  notwithstanding  the 
fubfequent  Statutes:  And  All  the  Bankrupt-Acts  ought  to  be 
taken  together,  fo  as  to  anfwer  the  general  End  and  Intention 
©f  the  Legiflature.     ibid. 
The  fame  Man  twice  afterwards  fubmitted  to  further  Examination  ; 
gave  unfatisfadtory  Anfwers,  and  was  remanded.    The  firft  Time, 
He  petitioned  the  Lord  Keeper;  the  fecond,  He  brought  another 
,  Habeas  Corpus  here  :   Both,  without  Succefs.     At  laft,  He  was 
.convicted,  and  executed,  for  concealing  his  Effects.     1216. 

Bargain  ana  £>alc. 

Where  a  Deed  of  Bargain  and  Sale  to  make  a  Tenant  to  the  Precipe, 
and  a  Common  Recovery,  mail  (when  Both  are  completed)  be 
confidered  as  being  All  but  One  Afturance  and  quqfi  a  Conveyance 
to  the  Ufe  ■ab  initio.     1 1 34.     See  Devife. 


JBertm'cfc— 
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The  Con/litution  of  it.     Page  834  to  857. 

Contrasted  with  Wales.     850. 

Edward  ijl  took  Berwick  into  his  own  Hands  and  Pojfcfpon.     852. 

Edward  3d  procured  a  Grant  and  Cejjion  of  it,  feparatefrom  Scotland, 
for  ever,  and  annexed  united  and  incorporated  it  r^gtf/r  Dignitati 
et  Corona  Anglia?  perpetuis  Temporibus.     ibid. 

Berwick  was  again  lojl,  when  He  was  in  France ;  and  retaken,  after 
his  Return,     ibid. 

It  was  again  lo/l,  and  recovered  by  Edw.  4th.     ibid. 

Between  temp.  Ed.  4.  and  33  H.  8.  (non  conftat  when,)  Berwick 
was  fummoned,  as  a  Burrough  of  England,  to  fend  Members  to 
Parliament :  And  they  have  continued  to  do  fo,  by  Summons,  as 
being  Parcel  of  the  Realm,  and  not  under  any  Charter ;  For  none 
of  their  Charters  give  them  fuch  a  Right.     853,  859. 

They  now  A£f  xm&zr  a  Charter  of  2  J.  I.  confirmed  by  AEt  of  Parlia- 
ment, 2  Jac.  1.  c.  28.     853. 

Before  the  Union,  Berwick  was  bound  by  every  Englijh  general  Act  of 
Parliament,  as  being  Part  of  the  Realm  of  England:  Where  it  is 
particularly  named,  that  is  fuperfluous.  Since  the  Union,  It  is  bound 
by  all  general  Laws.     853. 

Berwick  has  no  Criminal  Ltfw,  but  the  Law  of  England;  and  no 
JurifdicJion  in  Criminal  Matters  and  Pleas  of  the  Crown,  but  with 
fuch  a  Reference  to  the  Laws  of  England,  as  neceffarily  includes 
this  Court.     855,  859,  861. 

Writs  of  Venire,  and  other  Jury-Procefs  do  «of  run  to  Berwick  ;  be- 
caufe  they  are  exempted  from  being  fummoned  oa/  of  the  Burrough, 
to  ferve  upon  Juries.     855. 

And  perhaps  Original  Writs,  which  are  the  Commencement  of  Suits 
between  Party  and  Party,  may  not.     ibid. 

But  other  Writs  ministerially  directed  ?nay  run  there,  ibid. 
'Writs  not  ministerially  directed,  [Prerogative-Writs,)  fuch  as  Writs 
of  Mandamus,  Prohibition,  Habeas  Corpus,  Certiorari,  are  restrain- 
ed by  no  Claule  in  the  Constitution  given  to  Berwick :  They  may 
iffue  (upon  a  proper  Cafe,)  to  every  Dominion  of  the  Crown  of 
England.     855,  856. 

To  foreign  Dominions  belonging  to  a  Prince  who  fucceeds  to  the 
Throne  of  England,  this  Court  has  710  Power  to  fend  any  Writ  of 
any  kind :  They  cannot  fend  a  Habeas  Corpus  to  Scotland,  or  to  the 
Electorate.     856. 

But,  to  Ireland,  the  Ifle  of  Man,  the  Plantations,  to  Guernfey,  to 
Jerfey,  They  may  :  (And  fo,  formerly,  to  Calais.)  ibid.  How- 
ever, upon  Imprifonments  in  thefe  latter  Places,  the  ordinary  Me- 
thod is  to  complain  to  the  King  in  Council,  and  get  an  Order  to 
bail  or  difcharge.     ibid. 

.  2  •  Precedent 


Contained  in  this  Volume. 


Precedent  of  a  Habeas  Corpus  to  Berwick,  in  43  Eliz.     Page  856, 

A  Prohibition  alfo  will  lie  thither,     ibid. 

And  a  Mandamus,     ibid. 

And  of  Certiorates,  there  are  feveral  Precedents.    857.     And  there 

is  no  Doubt  but  the  Court,  by  Law,  has  Authority  to  fend  Writs 

of  Certiorari  thither,     ibid. 
Informations  for  Mifdemeanours  in  Berwick,   have  been,   and  may 

be  granted  by  the  Court,  or  filed  by  the  Attorney  General.     860. 
Where  this  Court  of  B.  R.  have  Jurifdi&ion  of  the  Matter ;  If,  from 

any  Caufe,  it  can  not  be  tried  in  the  Place,  it  mall  be  tried  as 

near  as  may  be.     859. 
This  general  Rule  has  been  often  applied  to  Berwick.     860, 
But  where  a  local  Matter  arifing  at  Berwick  is  fo  tried,  there  muft  be 

a  Suggeflion.     ibid,  and  863. 
The  Form  of  fuch  Suggeflion ;  (namely,  "  becaufe  the  King's  Writ 

"  doth  not  run  there,  and  becaufe  the  BurgefTes  ought  not  to  be 

"  put  upon  Juries  to  ferve  out  of  their  Burrough.")     863. 
Every  Rule  of  the  Common  Law,  which  holds  in  the  Cafe  of  Wales, 

concludes  a  fortiori  to  Berwick ;   both  as  to  the  Jurifdiftion  of 

-this  Court,  and  as  to  the  Method  of  Trial.     861. 
Northumberland  is  the  nearefl  Englifj  County,   for  the  Purpofe  of 

Trial,     ibid. 
A  Doubt  "  Whether  a  fair  impartial  or  fatisfaBory  Trial  or  Judg- 
ment can  be  had,  in  the  Place,"  is  a  fufficient  Reafon  or  Ground 

to  remove  the  Caufe,  even  from  the  highefl  inferior  Jurifdiction. 

■ibid. 
In  the  prefent  Cafe,  it  was  clear,  That  a  fair  Trial  could  not  be 

had  in  Berwick  :  And  therefore  the  Court  ordered  the  Trial  to  be 

in  Northumberland,     ibid. 
But  unlefs  the  Matter  could  be  tried  out  of  Berwick,  it  ought  not  to 

have  been  removed  by  Certiorari.  863 

Nor  fhall  the  Certiorari  be  ufed  for  Delay,     ibid.     And  the  Rule 

was  drawn  up  fo  as  to  obviate  any  Delay.     864, 

Bill  Of  CjCCljatige*     See  Promijfory  Note. 

In  Actions  upon  Inland  Bills  of  Exchange,  brought  by  an  Indor- 
fee  again/l  an  Indorfer,  the  Plaintiff  muft  prove  a  Demand  from 
or  due  Diligence  ufed  to  get  the  Money  from  the  Accepter  ; 
but  needs  not  prove  any  Demand  from  or  Inquiry  after  the  firft 
Drawer.  676,  678.  The  Indorfee  does  not  truft  to  the  Credit 
of  the  Original  Drawer:  The  Indorfer  is  his  Drawer,  and  the 
Perfon  to  whom  He  trufted  in  Cafe  the  Drawee  mould  not  pay. 

In  Actions  upon  foreign  Bills  of  Exchange,  this  Point  was  for- 
merly fettled,  "  That  a  Demand  upon  the  Drawer  is  not  necef- 
"  fary,  in  Order  to  charge  the  Indorfer:"  And  there  isno  Dif- 
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ference  between  Foreign  and  Inland  Bills,  in  this  refpedt,  except 
as  to  the  Degree  oi  Inconvenience.     Page  675. 

As  to  Inland  Bills,  Chief  Juftices  at  Niji  prius  have  been  of  dif- 
ferent Opinions  about  the  Necejity  of  'fitch  Proof    by  2,  673,  674, 

Yet  Holt's  Opinion  feems  to  have  been  mifapprehended  and  rniire- 
ported,  and  may  be  reconcileable  with  the  prefent  folemn  Refo- 
lution.     677,  678. 

The  Draw^Y  is  the  original  Dehor  (after  Acceptance :)  The  Drawer 
is  only  liable  in  his  Default.     674. 

If  the  Accepter  is  not  called  upon  within  a  reafonable  Time  after  the 
Bill  is  become  payable,  and  happens  to  break,  the  Drawer  is 
not  liable  at  all.     ibid. 

An  indorfed  Bill  becomes,  by  fuch  Indorfement,  a  new  Bill,  as  be- 
tween the  Indorfer  and  Indorfee  :  And  the  Indorfer  ftands  in  the 
Place  of  the  Drawer,  ibid.  And  if  the  Indorfee  negleSls  to  de- 
mand the  Money  of  the  Drawee,  and  the  Drawee  becomes  in- 
folvent,  the  Lofs  falls  upon  the  Indorfee.  ibid.  If  He  is  dili- 
gent, and  the  Drawee  refufes  Payment,  his  immediate  Remedy  is 
againft  the  Indorfer:  Though  He  may  have  another  Remedy 
againft  the  firft  Drawer,  as  Affignee  to  the  Indorfer.  ibid,  and 
675.  In  an  Afrion  brought  by  Him  againft  the  Indorfer,  He  is 
never  put  to  prove  the  Hand  of  the  firft  Drawer.     675. 

If  the  Original  Bill  be  made  payable  to  the  Payee  or  Order,  it 
becomes  thereby  negotiable  and  ajjignable ;  and  being  fo  in  it's 
Nature  negotiable  and  affignable,  may  be  indorfed  over  (toties 
quoties)  without  adding  the  Words  "  or  Order,"  to  the  In- 
dorsement.    1216  to  1229. 

1.  This  has  been  fully  fettled  by  judicial  Legal  Determinations,  ibid. 

2.  Therefore  Evidence  fhall  not  be  afterwards  admitted,  of  a  con- 
trary Ufage  amongft  Merchants,     ibid. 

3.  For  the  Cujlom  of  Merchants  is  the  Lex  Mercatoria,  and  is  Part 
of  the  general  Law  of  the  Land.     ibid. 

4.  And  thefe  judicial  Legal  Determinations  have  already  fettled  what 
is  the  Cuftorn  of  Merchants,  and  confequently  what  is  the  Lex 
Mercatoria,  and  confequently  what  is  the  Law  of  the  Land,  as 
to  the  Point  in  queftion  :  After  which,  it  ought  not  to  be  left  to 
the  Opinion  of  a  Jury.     ibid. 

5..  A  Verdict  founded  upon  Evidence  of  a  contrary  Ufage  amongft 
Merchants  was  therefore  fet  afide.     ibid. 

6.  Where  the  Law  concerning  the  Cuftom  of  Merchants  ftands 
doubtful,  there  may  be  Evidence  given  to  prove  fuch  Cuftom  : 
But  it  muft  be  proved  by  Fails,  not  by  Opinion  only;  and  muft 
be  fubjeft  to  the  Control  of  Law.     1228. 

7.  Upon  the  Death  of  fuch  an  Indorfee,  the  Intereft  goes  to  his 
Executor  or  Adminijlrator.  1223,  I224-  Who  may  afjign  it 
over  ■,  and  that,  even  by  the  Name  of  Executor  or  Adminiftrator. 
1225. 
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8.  A  blank  Indorfement  may  be  filled  up,  even  at  the  Trial.    Page 
1225.  and  1218. 

9.  Transferring  a  Bill  by  Indorfement  differs  greatly  from  giving  a 
naked  Authority  to  receive  it.      1226,  1227. 

1 .  'Tis  not  clear  that  the  Former  can  be  reflrained  and  limited,  fo 
as  to  preclude  the  Afllgnee  from  aligning  it  over  ;  becaufe  He 
has  purchafed  it  and  it's  Negotiability,  for  a  'valuable  Confidera- 
tion.     ibid. 

2.  But  the  Latter  may  be  done  by  exprefs  rejlriclive  Words  and  a 
declared  Intention  appearing  upon  the  Face  of  the  Indorfement : 
For  in  this  latter  Cafe,  No  Confederation  at  all  is  paid  for  it. 
ibid. 

io.  Promijfory  Notes,  and  Bills  of  Exchange  (both  Foreign  and  In- 
land) are  juft  the  fame,  in  thefe  Refpeds :  And  the  Determina- 
tions upon  them  are  governed  by  the  fame  Rules.     1224,  12Z7. 

1 1.  The  Verdict  was  fet  afide  without  Cojls ;  becaufe  the  Merits 
were  always  clear  for  the  Plaintiffs  on  the  firft  Count,  which  was 
found  for  them  ;  and  it  now  appears  that  Nothing  remained  to 
be  tried  on  the  fecond,  which  was  improperly  found  againft  them  : 
And  yet  the  Verdidt  muft  be  fet  afide  generally,  and  not  in  Part 
only.     1224,   1228. 

2600fo&  (of  Corporations  &c.) 

The  Court  refufed,  on  the  particular  Circumftances  of  the  Cafe,  to 
compel  a  Mayor  in  a  fummary  Way,  to  replace  the  Books  and  Re- 
cords of  his  Corporation  in  their  ufual  Place  of  keeping.     767. 

JBOOUS  (printed.) 
Right  of  printing  them.     66110665.     See  Printing,  Univer/ity. 

JBOjC^ Money.     See  High- Bar  Money, 

To  reftrain  the  Selling  of  Meat,  to  a  particular  Place.  Jj$y  776. 
See  Procedendo. 

Infli&ing  a  Penalty  to  be  recovered  in  the  Court  of  the  Corporation 
and  not  elfewhere.  JJJ  to  780.  See  Procedendo,  Habeas  Corpus 
cum  Caufa. 

Of  the  Surgeon's  Company  in  London,  "  That  no  Member  fhall  take 
"  an  Apprentice  who  does  not  under/land  the  Latin  Tongue', 
"  His  Ability  wherein  fhall  be  tried  by  the  Governors  or  One 
"  of  them,  before  his  being  bound,"  is  a  good  By-  Law.  892  to 
897.  And  a  Return  to  a  Mandamus,  **  That  the  young  Man  was 
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"  found  upon  fuch  Trial  to  be,  and  in  Fact  was  utterly  ignorant 
"  of  it,"  was  allowed.     Page  892  to  897. 


Captatttt— 

THE  Award  "  quod  capiatur" — is  only  to  bring  the  Defendant 
in,  to  receive  Sentence  j  but  is  not  the  fnal  Judgment.  80  j. 
See  Praclice,  judgment. 

Cafes  Doubter*  or  aettfea. 

Lambert  v.Oakes,  1  Ld.  Raym.  433.  1  Salk.  126.  pi.  6.  12  Mod. 
244.  and  1  Salk.  127.  pi.  9.  (there  called  Lambert  v.  Pack,) 
difcujfed,  denied,  and  explained.  677,  678.  See  Bill  of  Ex- 
change, Promijfbry  Notes. 

.Seymour's  Cafe,  10  Co.  95.  not  denied;  on  the  contrary,  affirmed, 
as  the  Fads  were  there  expreffly  found,  (which  fhewed  that  the 
Bargain  and  Sale  was  totally  unconnected  with  the  Fine  :)  But  di- 
fti?iguified  from  a  Cafe  where  a  Leafe  and  Releafe  and  a  Fine 
were  all  intended  to  be,  and  were  accordingly  adjudged  to  be, 
All  together,  One  entire  Affurance.  711  to  716.  See  Difcon- 
tinuance. 

j  Salk.  78.  Queen  v.  Darby  801.  See  Practice,  Capiatur,  Judg- 
ment. 

7  Co.  23.  b.  concerning  Berwick  858,  859.  See  Berwick  {pa.  858, 
859.) 

Hale's  Hijl.  Com.  Law  1 84.  concerning  Berwick,  ibid.  See  Ber- 
wick, {ibid.) 

Rex  v.  Clendon,  2  Strange  870.  2  £</.  Raym.  1572.  "  That  an 
"  Indictment  will  not  lie,  for  an  Affault  upon  Two" — denied. 
984.     See  Information. 

Rattle  v.Popbam,  (2  Strange  992.)   1147.     See  Powers. 

Certificate 

•Of  having  apprehended  profecuted  and  convicled  a  Felon,    under  io, 
j  1  W.  3.  f.  23.  §  2.     n82ton88. 
ift.  Is  afjignable  over,  once  and  no  more  j   provided  it  has  not 

been  ufed  before.     V.  the  Act,  §  2,  3. 
2d.  Exempts  from  all  Parijh  and  Ward  Offices,  within  the  Pa- 

rifh  or  Ward  wherein  the  Felony  was  committed.     1 183. 
3d.  But  it  will  not  ferve  to  exempt  the  Conjlable  of  a  Manor  which 

comprehends  the  whole  Town  and  Parifh  where  the  Felony 

was  committed,  and  more.     1185  to  1188. 
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4th.  For  the  Office  of  Conftable  of  and  for  a  Manor  whereof  the 
Parifh  is  only  a  Part,  is  not  a  PariftuOftice  within  the  Mean- 
ing of  this  Statute.     Page  1185  to  1188. 

Certiorari 

To  Berwick.     835,  857,  858.     See  Berwick. 

To  other  Dominions  of  the  King  or  Crown.  856,  857,  858.  See 
Berwick. 

To  remove  an  Indictment  from  the  Quarter-Seffions,  not  being 
iflued  till  after  Confeffion  of  the  Aflault,  below  ;  a  Procedendo  was 
granted.     749. 

To  C.  B.  on  "  Nul  tiel  Record"  pleaded  in  B.  R.  and  Iflue  joined 
thereon,  of  a  Recovery  in  C.  B.  is  the  proper  Method  ;  and  muft 
neceffarily  iflue.     1034.     See  Pleading. 

Lies,  to  remove  Orders  made  upon  the  Conventicle-AQ,  22  C.  2. 
c.  1 .  even  after  Appeal,  Trial  by  a  Jury,  Verdid  and  Judgment 
againft  the  Defendants;  notwithftanding  the  6th  and  13th  Sec- 
tions :  For  the  Certiorari  does  not  go  to  try  the  Merits,  but  to -fee 
whether  the  Limited  Jurifdi&ion  have  exceeded  their  Bounds  or  not. 
1042.     And 

The  JurifdiSlion  of  this  Court  (of  B.  R.)  is  never  taken  away,  unlefs 
there  be  exprefs  Words  to  take  it  away.     ibid. 

Combittatfott 

Amongft   Journey-men   Wool- combers,    to   raife  their   Wages. 
1 1 63  to  1167.     See  Coirciclion. 

Common  &ccot>erp 

May  be  fuffered  by  a  tenant  in  Tail  who  has  Power  to  fuffer  it : 
But  He  muft  either  be  Tenant  in  Tail  in  Poffefion,  or  have  the 
Concurrence  of  the  Freeholder  claiming  under  the  fame  Settle- 
ments. And  this  Principle  is  adhered  to,  by  14  G.  2.  c.  20. 
1072.     V.  fupra,    116  to  119. 

Where  a  Perfon  has  Power  to  fuffer  it,  Omnia  pr^esumentur 
rite  et  folennitcr  adta,  until  the  Contrary  appears  :  But  if  the  Con- 
trary appears,  there  is  an  End  of  the  Preemption.  1072,  1073, 
1074.  See  more  particularly,  what  fhall  be  piefumed,  and  why, 
under  Title  Tenant  in  Tail. 

Where  it  fliall  have  Relation  to  the  Date  of  the  Bargain  and  Sale  to 
:make  a  Tenant  to  the  Precipe  ;  fo  that  when  the  Whole  is  com- 
pleted, Both  fliall  be  confidered  as  only  One  Conveyance  to  the 
Ufe  ab initio.     1134.     See  Devife,  Bargain  and  Sale. 
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Contrition  p^cce&ent 


Mud  be  averred  to  be  performed,  or  that  the  Plaintiff  was  ready 

to  perform  it.     900. 
The  Want  of  fuch  Averment  may  be  helped  by  a  Verdict  ;  but 

not  by  a  Judgment  by  Default,     ibid. 
In  Confederation  that  the  Plaintiff,  at  the  Requeft  of  the  Defendant, 

would  execute  to  the  Defendant  a  General  Releafe,  the  Defendant 

promifes  to  pay :   This  is  a  Condition  precedent,  "  to  give  or 

"  tender  a  Releafe  executed."     ibid. 

Content 

Cannot  give  Jurifdiftion  to  a  Court  that  has  none.     746. 

Conti&eratfon 

Illegal — (hall  not  be  ajjijled  by  the  Court,  nor  helped  by  VerdiB 
(where  it  appears  upon  the  Face  of  the  Declaration  to  be  illegal.) 
926  to  928. 

A  Promife  to  pay  Money  to  a  Sheriff's  Officer,  in  Confideration 
"  That  He  would  accept  of  the  Promifer  and  A.  R.  to  be  Bail 
for  the  Perfon  arretted,"  is  an  illegal  Confideration.  ibid.  See 
Statutes  (23  H.  6.  c.  10.) 

COnfpit&CP*     See  IndiBment  999.       ^Judgment   vil- 
lainous 996. 

To  charge  with  a  Capital  Crime.     993  to  1000.     See  ut  fupra. 
The  Puni/hment  of  it.     ibid,  and  1027. 

ConftaiJle— 

Of  the  Night  is  guilty  of  a  Mi/demeanour,  if  He  fuffers  a  Street- 
Walker  delivered  to  his  Cuftody  by  One  of  the  nightly  Watch, 
to  efcape.     866,.  867.     See  IndiBment. 

Of  a  Manor  including  a  Parifh,  but  more  extenftve,  is  not  exempt 
from  ferving  this  Office,  by  having  a  Certificate  under  10,  11  W. 
3.  c.  23.  -§  2,  3  :  For  this  is  not  a  Par isH-Office  within  that  Ait. 
1 1 82  to  1 1 88.     See  Certificate. 

Cont)CPtlUCC.     See  Common  Recovery. 

Where  a.. Deed  <sr  J)eeds,  and  a  Fine,  (hall  be  confidered  as  uncon- 

neBed  and  having  dijlinSi  Operations :  And  where  they  fhall  be 
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confidered  as  one  and  the  fame  Conveyance  or  Affurance.  Page 
710  to  716.  See  Difcontinuance. 
Where  a  Deed  of  Bargain  and  Sale  and  a  Common  Recovery  fhall 
(when  Both  are  completed)  be  confidered  as  only  One  Affurance 
and  quafi  a  Conveyance  to  the  Ufe  ab  initio.  1 134.  See  Devife, 
Relation,  Cotmion  Recovery. 


■ 


Contfctton 


On  the  22,  23  C.  2.  c.  25.  §  7.  for  unlawfully  taking  and  killing 

Fish. 

I  ft.  The  Offence  meant  by  this  Act  is  invading  the  Property  of 
another  Perfon  j  Stealing  Fifh,  without  the  Confent  of  the  Owner. 
682. 

2dly.  The  Conviction  muft  alledge  "  That  the  Defendant  had 
"  not  the  Licence  or  Confent  of  the  Owner,     ibid. 

3dly.  A  General  Allegation,  "  That  He  took  and  killed  the  Fifh, 
f  unlawfully  and  againjl  the  Form  of  the  Statute,"  is  not  fuffi- 
cient.     ibid.     V.fupra  153,  154. 

4thly.  For  it  might  be  his  own  Fifh,  or  in  his  own  Water,  if 
Nothing  appears  to  the  Contrary,     ibid. 
On  12  G.  1.  c.  34.  §  1.  Of  Journeymen  Woolcombers  for  com- 
bining to  raife  their  Wages,  was  quafhed.     1 166. 

I  ft.  In  a  Conviction,  the  Evidence  muft  be  fet  out,  that  the 
Court  may  judge  of  it ;  And  it  muft  be  given  in  the  Pre- 
sence of  the  Defendant,  that  He  may  have  an  Opportunity  of 
Crofs-Examination  :  Whereas  this  is  only  that  T.  E.  came  be- 
fore two  Juftices  and  depofed  "  That  the  Defendants  had  con- 
Jeffed  to  Him  that  they  had  agreed  &a"  Whereupon  they 
appearing  before  the  two  Juftices  to  anfwer  the  faid  Charge, 
and  having  heard  it,  and  in  the  Pretence  of  the  faid  T.  E. 
being  called  upon  by  the  Juftices  to  mew  Cauie  why  thev 
fhould  not  be  convicted  &c,  and  having  Nothing  to  fay  or 
make  out  &c,  Thereupon  they  are  convicted  for  unlawfully  en- 
tering into  fuch  Combination.     1163  to  11 67. 

2dly.  Here  is  no  Adjudication;  only  a  mere  Conviction:  They 
ought  to  have  gone  on  and  adjudged  the  Forfeiture,  even  if 
the  Penalty  had  been  certain ;  but  much  more  upon  this  Act, 
which  gives  a  Discretion  to  commit  either  to  the "Htfufe  of 
Correction,  or  to  the  County-Gaol,  and  for  any  Time  not  ex- 
ceeding Three  Months,     ibid. 

3dly.  But  another  Objection,  "  that  it  was  no  Offence  within 

"  the  Statute,  becaufe  they  were  not  formed  into  unlawful  So- 

"  cieties  abroad,  nor  was  there  any  written  Agreement,"  was 

over- ruled.     1184. 

On  18  C.  2.  c.  2.     20  C.  2.  c.  7.  and  32  C.  2.  c.  2.  for  importing 

Butter  into  this  Kingdom,  from  Ireland,  was  quafhed,  becaufe 

the 
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the  Butter  had  been  firfl  exported  from  Ireland  to  Lifbon,  and 
from  Lisbon  hither.     Page  nj6. 

Copies 

Of  Proceedings — are  of  two  Sorts }  viz.  Office  Copies,  and  Clofe  Co- 
pies : 

I  ft.  Office  Copies,  in  the  fame  Court  and  in  the  fame  Caufe,  are 
equivalent  to  the  Record  itfelf.      1 1 79,   11 8 1 . 

2dly.  In  another  Court,  or  in  another  Caufe  in  the  fame  Court,  the 
Copy  muft  be  proved.     1 179. 

3dly.  Each  Party  in  a  Caufe  in  Chancery,  though  He  muft  take 
an  Office-Copy  of  the  adverfe  Pleadings,  may  read  the 
Draught  of  his  own.     ibid. 

4thly.  Copies  to  he  given  in  Evidence  in  another  Court  may  be 
written  as  clofe  as  the  Writer  pleafes.  Thus  the  Stamp- Acls 
found  it :  And  they  did  not  mean  to  alter  the  Manner  of  ma- 
king them,,  or  to  fix  them  to  fo  many  Words  in  a  Sheet.  They 
only  meant  to  prevent  any  Fraud  upon  the  Stamp-Duties,  with 
Regard  to  the  O^fcr-Copies :  And  the  64th  Claufe  of  9,  10  W. 
3.  c.  25.  (which  Claufe  is  intended  to  prevent  Collufion  and 
Fraud)  does  not  fay  a  Word  about  Copies,     nyy,   1181. 

5th ly.  A  Clofe  Copy  of  a  Bill  in  Chancery,  written  on  only  two 
Sheets  of  Paper  Each  ftampt  with  a  triple  Sixpeny  Stamp  only, 
was  holden  to  be  properly  ftampt  fo  as  to  intitle  the  Plaintiff  to 
have  it  read  in  Evidence  ;  although  it  contained  the  Quantity 
of  40  Office-Copy  Sheets,     ibid. 

6thly.  So  alfo  was  a  like  clofe  Copy  of  an  amended  Bill  contain- 
ing 44  Office-Copy  Sheets,  written  on  3  Sheets  of  Paper  Each 
jftampt  with  a  triple  Sixpeny  Stamp,    ibid. 

Coppola. 

Copyhold  Land  mortgaged  in  Fee,  and  become  a  forfeited  Mortgage 
at  Law,  was  dcvifed  by  the  Mortgagee,  by  general  Words  in  his 
Will  j  but  had  been  particularly  defcribed  in  the  previous  Surren- 
der to  the  life  of  his  Will.  The  Devife  was  of  All  the  Teftator's 
Lands  &c  &c.  (See  the  Words  pa.  971,  972.)  "  to  H.  W.  his 
'  Son  and  Anne  his  Wife,  and  to  the  Heirs  of  the  Body  of  the  faid 
"  H.  W.  by  the  faid  Anne."  By  the  Cuftom  of  the  Manor,  in- 
tailed  Copyhold  Lands  are  barrable  by  Surrender.  H.  W.  alone, 
without  bis  Wife,  furrendered  this  mortgaged  Land.  Two 
Queftions  were  made;  ift.  Whether  any  Eftate  Tail  was  hereby 
created;  2dly.  If  there  was,  then  whether  barred  by  the  Surren- 
der of  H.  W.  alone,  without  his  Wife. 

J  ft.  //  the  Teftator  meant  to  devife  this  as  Land,  it  fhall  pafs  as 
Land:  If 'as  Money,  then  it  fhall  pafs  as  Money,     978. 
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;.•  2d.  Here,  He  meant  it  to  pafs  as  a  Debt.     Page  979. 

.  3d.  If  it  had  paffed  as  Land,  and  as  intailed,  yet  it  had  been  well 

barred  by  this  Surrender.     979,  980.     For 
4th.  Wherever  Tenant  in  Tail  of  a  Freehold  could  by  any  Means 

bar  the  Eftate,   there  this  Tenant  in  Tail  of  this  Copyhold 

might  do  it  by  Surrender  -3  And  his  Surrender  (hall  operate  as 

a  good  Recovery,     ibid. 

Corporation,  Corporator- 

Amotion.     73110736.     See  Amotion. 

Books  and  Records — The  Cuftody  of  them.     766,  767.    See  Books'. 

Corporator — when  obliged,  and  when  not  obliged  to  provehis  having 
taken  the  Sacrament  within  a  Tear  next  before  his  Election.  1015, 
1  o  1 6.     See  Sacrament. 

A  Corporate-Body  confifted  of  25  in  all : .  There  was  a  regular 

.  Summons;  21  met;  One  Candidate  only  was  put  in  Nomination ; 
9  voted  for  Him;  12  did  not  vote  at  all;  and  11  of  the  12  for- 
mally protefted  againfi  going  to  any  Election  at  that  Time,  Con- 
ceiving the  Office  to  be  full  of  another  Perfon  (not  in  Fact  regu- 
larly appointed  ;)  but  did  not  vote  explicitly  againfi  Him,  or  for 
any  One  elfe :  This  Man  was  well  elected,  as  no  Other  was  put  in 
•  Nomination,  and  the  Election  being  once  entered  upon,  could  noti 
be  ftopt.     1020,  1 02 1. 

Cotts 

How  to  be  taxed,  where  the  Defendant  pleads  two  Pleas  (by  Leave, 
under  4,  5  Ann.  c.  16.)  on  One  of  which,  IfTue  being  joined 
(and  tried  firft,)  a  Verdict  is  found  for  the  Plaintiff;  and  on  the 
other,  Demurrer  being  joined  (and  argued  after  the  Trial,)  Judg- 
ment is  given  for  the  Defendant.     753  to  756.     See  Pleading. 

Of  Amendment  of  a  Plea,  with  Liberty  to  the  adverle  Party,  to  reply 
de  novo ;  in  what  Manner  to  be  taxed,  and  what  Allowances  to  be 
made.     758.     See  Repleader. 

Of  an  Application  for  an  Information  in  Nature  of  a  £>uo  V/arranio, 
"  to  fhew  by  what  Authority  He  claimed  to  act  as  Capital  Bur- 
"  gefs  and  Alderman  of  New  Radnor,"  were  ordered  to  be  paid 
by  the  Profecutor  to  the  Defendant;  The  Application  being 
groundlefs  and  frivolous,  and  known  to  the  Profecutor  to  be  fo. 
780. 

A  Rule  by  Confent,  "  That  All  Matters  in  difference  between  the 
"  Parties  mail  be  tried  in  a  jeigncd  Action ;  and  that  the  Co/Is 
"  fhall  abide  the  Event  of  the  IfTue ;"  was  holden  to  take  in 
Cofts  on  the  Crown-fide,  as  well  as  the  Civil ;  being  made  in  a 
Caufe  on  the  Crown-fide,  and  the  Matters  in  difference  being 
Corporation-Rights.  1022.  (which  Point  had  been  before  holden 
otherwife.     1021.  in  margine.) 
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Security  for  anfwering  Cofts  fhall  not  be  required  of  a  Scotch 
Plaintiff  refident  in  Scotland,  nor  even  of  a  Foreigner.  Page 
1026.     V.  infra.  1177. 

To  Jujlices  of  Peace,  on  groundlefs  Complaints  againft  them.  787, 
788.  and  1 162.  See  Information.  And  in  the  laft  Cafe,  the 
Rule  was  difcharged  with  Cofts  to  the  Jujlices,  though  without 
Cofts  to  the  Other  Perfons  complained  of.     1 162. 

Security  for  anfwering  them  was  required,  in  an  Ejectment,  of  a 
LefTor  of  the  Plaintiff  who  lived  in  Ireland;  though  the  Ejeciment 
was  brought  under  the  Direction  of  the  Court  of  Chancery,  and 
a  Security  of  40/.  had  already  been  given  there.  1177.  V. 
fupra  1026. 

A  Verdict  was  fet  afide  without  Cofts,  (upon  particular  Circumftan- 
ces.)      1224,  t228.     See  Bill  of  Exchange. 

Where  the  Declaration  confifts  of  two  Counts ;  And  the  Defendant 
demurs  to  One,  and  pleads  to  the  Other;  and  has  Judgment  for 
Him  on  the  former,  but  a  Verdict  against  Him  on  the  latter ; 

.  The  Plaintiff  is  intitled  to  Cofts  on  his  Verdict ;  the  Defendant 
to  None  upon  his  Demurrer.     1232. 

i 

Covenant 

By  two  joint  Lejfees,  if  it  be  joint  and  fever al,  fhall  bind  the  Executors 
of  the  deceafed  Leffee ;  even  though  He  died  before  the  Term  com- 
menced, and  the  whole  Term  Intereft  and  Benefit  furvived  to  the 

other  Leffee.     1197. 

1) 

ft  1. 

Court 

Ecclefaftical — Spiritual — 8 1 3 .     See  Prohibition. 

Of  King's  Bench — The  Jurijdiction  of  it  is  never  taken  away,  unlefs 

by  exprefs  Words.     1042.     Sec  Certiorari. 
Where  Courts  of  Law  and  Courts  of  Equity  are  bound  by  the  fame 

Rules  and  muft  determine  alike.     1108.    See  Devife :  And  fee 

fupra  479,  481. 
Payment  of  Money  into  Court.     1120,   1121.     See  Practice, 


SDamagts 

MAY  be  lefs  than   the    Declaration  demands,   but  not  more. 
906  to  908.     See  Policy  of  Injur  ance. 
Where  the  Court  will  affefs  them  down  to  their  giving  Judgment. 

1081  to  1089.     See  Gaming,  Interef. 
Upon  a  Writ  of  Error,  pro  Detentione  Debiti,  after  Affirmance  of  the 
Judgment — how  to  be  recovered ;  and  how  much,    1096  to  1099. 
See  Inter ejl. 

2  ^ebt— 
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■ft  * "  *«.  ,  ^ 

Debt— 

Mutual— -See  Mutual  Debts,  Set-off,  Statutes. 

Debtor— 

Jnfolvent.    Page  747  to  749.     See  Prifoners,  Statutes. 

■  ■ 

Declaration— 

'On  a  B/7/  0/*  Exchange,  in  an  Aftion  by  Indorfee  againft  Indorfer, 

needs  not  fet  forth  any  Demand  from  the  Original  Drawer,  or 

even  any  Endeavour  to  find  him  out.     677,   678.     See  Bill  vf 

Exchange,  Cafes  denied. 
On  a  Policy  of  Infurance — A  Declaration  for  a  total  Lofs  will  fup- 

port  a  Verdict  and  Damages  for  a  Partial  or  Average  Lofs.    906 

to  909. 
The  Plaintiff  may  recover  lefs  than  He  has  laid  j  but  not  more.   ibid. 
Amendment  of  a  Declaration  in  civil  Actions,  may  be  made  at  any 

Time  whilft  All  is  in  Paper;  And  the  like  in  penal  Actions, 

if  the  Amendment  be  at  Common  Law :   But  the  Statutes  of 

Amendment  do  not  extend  to  penal  Actions.    1098,  1099.     See 

Amendment. 
On  a  Policy  of  Affurance— ^containing  feven  Counts:  The  Court 

ordered  Three  of  them  to  be  Jlruck  out ;  but  without  any  Cofts, 

(becaufe  juftified  by  Precedents.)     11 88,  1189. 

,ift.  Plaintiff  may  recover  an  Average  Lofs,  on  a  Declaration  for 
a  total  Lofs.     ibid. 

2d.  Yet  He  mail  have  Liberty  to  declare  both  Ways.     ibid. 

3d.  But  where  the  Policy  is  figned  by  the  Defendant's  Agent,  and 
not  by  Himfelf,  it  is  unneceffary  to  declare  doubly,  viz.  Once 
on  a  figning  by  Himfelf,  and  again  on  a  figning  by  his  Agent : 
The  better  Way  is  to  declare  according  to  the  Truth,  ibid. 
Therefore  the  3  firft  Counts,  which  alledged  it  to  be  iigned  by 
■the  Defendant  Himfelf,  were  ftruck  out.     ibid. 

2Det)tfe. 


No  particular  technical  Form  is  neceflary,  to  convey  a  Teftator's 
Meaning  :  It  muff  be  collected  from  the  Scope  of  the  whole  Will 
compared  with  it's  feveral  Parts.  The  Court  can  not  make  n 
Will,  or  interpret  it  by  an  arbitrary  Conftruction  ;  nor  take  into 
their  Confideration  any  fubfequent  Alteration  of  Events.  770, 
771. 

JSufannah  Moftyn,  feifed  in  Fee  of  Lands,  had  a  Niece  Anne  Lloyd, 
her  tJeir  at  Law,  married  to  Dr.  Wynn.  Prior  to  fuch  Marriage, 
.S.  M.  (the  Aunt)  covenanted  "  That  She  would,  on  the  So- 

"  lemnization 
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"  lemnization  of  the  Marriage,  and  at  the  Requeft  &c,  at  or  after 
cc  fuch  Time  as  Dr.  V/.  fhould  fettle  his  Eftate  to  the  fame  Ufes, 
"  fettle  and  convey  &c,  to  Truftees  &c,  (naming  them,)  To  hold 
"  &c,  To  the  Ufe  &c"  Part  of  the  Ufes  were  To  the  Dr.  for 
Life  ;  Remainder  to  Truftees  &c  ;  Remainder  to  Anne  for  Life  ; 
Remainder  to  the  firft  and  every  other  Son  of  their  Bodies,  and 
the  Heirs  of  the  Body  of  fuch  firft  and  other  Son  &c  -3  Remainder 
to  their  firft  and  every  other  Daughter,  and  the  Heirs  of  theiF  Bodies 
&c ;  Remainder  to  the  Ufe  of  the  Aunt  Mrs.  5.  M.  her  Heirs 
and  Ajjigns  for  ever.  The  Marriage  took  Effect.  Afterwards, 
the  Aunt  made  her  Will,  {Reciting  the  Articles,  and  "  that  the 
"  Premiffes  fo  agreed  to  be  fetded  by  Her  are,  after  her  Death  and 
<'  the  Deaths  of  Dr.  W.  and  his  Wife  and  in  Default  of  Iffue  of 
"  their  two  Bodies,  limited  or  agreed  to  be  limited  to  Her  and 
"  her  Heirs ;")  and  devifes  the  abfolute  Inheritance  thereof"  To  the 
"  Ufe  and  Behoof  of  the  Heirs  of  the  Body  of  her  faid  Niece 
' ■"  Anne  Wynn  by  any  other  Hujband  lawfully  to  be  begotten; 
"  and  for  want  of  fuch  Iffue,  then  to  the  Ufe  and  Behoof  of  her 
"  Nephew  Charles  Llovd  and  the  Heirs  of  his  Body ;  with 
,"  feveral  Remainders  over;  Remainder  to  her  own  right  Heirs."- 
.  The  Aunt  died  feifed,  leaving  the  faid  Anne  Wynn  her  Heir  at 
Law.  Dr.  W.  and  Anne  his  Wife  entered,  and  regularly  fuffered 
a  Common  Recovery;  in  which  They  were  vouched  &c : 
And  They  afterwards  declared  the  Ufes  of  this  Recovery ;  the  laft 
of  which  was  "  to  the  right  Heirs  of  the  faid  Anne,  for  ever."  ' 
And  it  was  under  the  Heir  at  Law  of  the  faid  Anne  Wynn, 
that  Goodman  etal'  (the  Defendants  below)  claimed,  Dr.  Wynn 
and  his  Wife  Anne  being  Both  dead  without  Iffue.  The  Lejfors  of 
the  Plaintiff  below  were  Annabella,  the  only  Daughter  and  Heir 
of  Charles  Lloyd,  and  her  Hufband.     874  to  879. 

aft.  The  Queftion  depends  upon  the  I?itention  of  the  Teftatrix, 
"  Whether  She  meant  to  give  Charles  Lloyd  an  Eftate  in  Posses- 

"  sion,"  or  not.  For  if  She  did  not,  neither  He  nor  thofe  claim- 
ing under  Him  can  have  any  Title.  877 :  Becaufe  the  Devife 
to  Him  could  not  be  good  any  other  Way  than  either  as  a  contin- 
gent 'Remainder  or  as  an  Executory  Devife ,  And  it  is  not  good,  in 
either  Way,     877,  878. 

zd.  It  is  not  a  present  Devife :  For  neither  the  Words  nor  the 
Nature  of  the  Provifon  will  admit  of  this  Conftruclion.     ibid. 

3d.  It  is  a  future  Devife,  to  take  Place  after  an  indefinite  Failure 

.  of  Iffue :  Which  is  too  remote,  as  it  far  exceeds  the  utmoft  Limits 
allowed  to  Executory  Devifes,  namely,  the  Compafs  of  a  Life 
or  Lives  in  being,  and  21  Tears  after.     878,  879. 

4th.  The  Articles  can  not  be  confidered  as  executed.  (Yet  this 
was  not  given  as  a  direct.  Opinion.)     8jg. 

5th.  An  Executory  Devife  too  remote  in  it's  Creation  cannot  be. 
made  good  by  any  fubfequent  Event.     878. 

4  _    .  Thomas 


Contained  in  this  Volume. 

Thomas  Herbert  Efq;  feifed  in  Fee,  devifed  to  his  Wife  Elizabeth 
(after  Payment  of  his  juft  Debts)  "  All  his  Money  Plate  Jewels 
"  Houfhold-Goods  and  Furniture  wherefoever,  and  all  his  Goods 
"  and  Chattels  and  perfonal  Eftate,  Real  or  Perfonal,  whatfoever 
"  and  vvherefoever  that  fhould  be  in  his  PofTeffion  or  He  mould  be 
"  any  ways  intitled  unto  at  the  Time  of  his  Deceafe."  Then  the 
Will  goes  on  thus — "  And  I  further  give  devife  and  bequeath  to 
"  my  laid  dear  Wife,  and  her  Heirs,  such  Part  of  all  my 
"  real  Estate  that  I  have  any  Power  to  dispose  of 
"  -by  this  my  Will.  And  I  further  give  devife  and  bequeath 
"  to  my  faid  Wife,  out  of  the  other  remaining  Part  of  my 
"  faid  Real  Eftate,  for  her  better  Support  and  Maintenance  till 
"  my  Son  Thomas  attain  the  Age  of  21  Years,  the  Sum  of  400/. 
"  a  Tear.  And  my  Will  is,  That  the  feveral  Bequefts  and  De- 
"  vifes  to  my  faid  Wife  as  aforefaid  mall  not  nor  are  intended  to 
*'  prejudice  my  faid  Wife  in  her  Thirds  or  Dower  out  of  my  faid 
«  Real  Eftate."  The  Teftator  died  feifed.  Elizabeth  after- 
wards, by  Deed,  conveyed  this  Eftate  to  Truftees,  to  feveral 
Ufes,  with  Remainder  to  fuch  Ufes  and  to  the  Ufe  and  Behoof 
of  fuch  P erf  on  or  Perfons,  and  for  fuch  Eftates  Intents  and  Pur- 
poses as  She,  by  any  Deed  or  Deeds  to  be  by  Her  executed  in 
the  Prefence  of  2  or  more  credible  WitnelTes,  or  by  her  laft  Will 
in  Writing,  or  any  Writing  purporting  to  be  her  Will, 
ligned  and  publifhed  in  the  Prefence  of  3  or  more  credible  Wit- 
nelTes, whether  covert  or  fole  and  notwithjlanding  her  Coverture, 
mould  limit  or  appoint  ;  and  for  Want  of  fuch  Limitation  or 
Appointment,  to  the  Ufe  and  Behoof  of  her  own  Heirs  and  Af- 
figns  for  ever.  Then  She  duly  made  a  Will  or  a  Writing  purpor- 
ting to  be  her  Will,  whereby  She  devifed  all  her  Real  and  Perfonal 
Eftate  to  her  SonThomas Herbert  and  his  Heirs  and  Aingns  forever; 
charging  her  Debts  Legacies  and  Funeral  Expences  thereupon. 
She  was  Covert  of  a  fecond  Hufband,  when  She  made  this 
Will  or  Writing  :  And  her  fecond  Hufband  furvived  Her.  Tho- 
mas her  Son  was  Heir  at  Law  to  Her  and  alfo  to  her  firfl  Huf- 
band, being  their  only  Child.  This  Thomas  the  Son  died  an  In- 
fant, intejlate,  without  Iffue,  and  unmarried. 
jft.  The  Eftate  pafjed  to  Elizabeth  in  Fee,  by  the  Will  of  T.  H. 

her  Hufband  :  For  He  manifeftly  intended  to  give  Her  All  that 

was  in  his  Power  to  give.     882. 
2d.  Thomas  the  Son  did  not  take  the  Eftate  from  his  Mother  bv 

Pur  chafe,  but  <£y  Descent,     ibid. 
3d.  Confequently,  upon  his  Death,  it  defcended  to  his  Heirs  ex 

parte  materna,  and  not  to  his  Heirs  ex  parte  pat erna.  ibid. 
Audley  Mervyn  Efq;  devifed  to  his  Wife  Olivia  and  her  Heirs  cer- 
tain Towns  Lands  and  Tenements  in  Tyrone  and  Meath,  and  alfo 
all  other  his  Lands  Tenements  and  Hereditaments  in  the  faid 
Counties  or  Either  of  them ;  To  the  Ufe  and  Purpofe  that  She 
Part  IV.  Vol.  II.  7  P  might, 
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might,  by  Sale  of  fuch  of  the  faid  Lands  &c,  raife  fo  much  Money 
as  mould  be  fufficient  to  difcharge  fuch  of  his  Debts  as  mould 
not  be  difcharged  out  of  his  perfonal  Eflate :  And  as  to  fo  much 
Part  of  the  faid  Lands  and  Tenements  as  mould  remain  unfold, 
To  the  Ufe  of  his  Son  Audley  Mervyn,  in  Tail  Male  ;  and  fo  to 
his  three  other  Sons  in  Tail  Male  ;  with  feyeral  Remainders  over. 
The  Will  referred  to  an  Eftate  fettled  upon  his  Eldeft  Son  Henry, 
on  his  Marriage,  with  the  Reverfion  in  Fee  to  the  Tefhtor  ;  and 
gave  an  Annuity  to  his  faid  Wife  Olivia,  out  of  the  devifed 
Lands,  and  feveral  Powers  of  Leafing,  Jointuring,  and  commit- 
ting Wafte ;  and  contained  feveral  Claufes  which  it  would  be 
tedious  to  particularize.      The  two  Queflions .  upon  this  Will 
were,   ift.  Whether  the  Reversion  of  the  'fettled  Lands,  paffed 
by  it,  or  not :  2d.  If  it  did  pafs,  then  whether  the  Leflbrs  of 
the  Plaintiff,  who  claimed  under  Thofe  in  Remainder,  (the  four 
Sons  being  All  dead  without  Iffue,)  had  any  Title.         Page  giz 
Wj59&  The  Court  were  unanimous,  upon  the  firft  Queftion  (which 
^  .  went  to  the  Fundamental  Merits,)  That  the  Reversion  did 
not  pafs  by  the  Will ;  as  appeared  upon  the  whole  Tenor  and 
Complexion  of  the  Will,  considered  in  all  it's  Parts  and  taken 
mini  fl$  together :  Which  is  the  Way  to  difcover  the  Intention  of 
the  Teftatorj  and  which  fhall  be  equally  regarded,  if  it  can 
be  clearly  and  plainly  collected  from  the  Will,  as  if  it  had  been 
vtffc.1    diredtly  expreffed.     920,  923,  924. 

2dly.  As  the  Reverfion  was  holden  not  to  pafs,  by  t;he  clear 

ami  Intention  of  the  Teflator,  the  Court  thought  it  unneceffary  to 

give  any  Opinion  "  whether  the  Devife  over  could  take  Ejfecl, 

in  Point  of  Law  j  which  depended  upon  nice  Queflions  of  Law. 

iOioW9l8>923;  924V 
By  Mortgagee,  of  Lands  holden  in  Mortgage.     969  to  980. 

iSee  Copyhold,  Mortgage. 

Devife  "that  the  Executors  fiall  fell  the  Teftator's  Land,  for  the 
.  ..Payment  of  his  Debts,"  does  not,  in  general,  pafs  the  Ejlate  to 
the  Executors.     1030,  103  1. 

Devife  "  that  his  Executors  foall  and  may  absolutely  SELLmortgage 
"  or  otherwife  difpofe  of  his  Freehold  Eflate,  for  the  Payment  of 
"  fuch  of  his  Debts  Legacies  and  Funeral  Expences  as  his  Leafe- 
"  hold  Eflate,  fhould  not  be  fufficient  to  difcharge,"  is  only  a 
Power  to  fell  &c :  And  no  Estate  pajfes  to  the  Executors,  ibid. 
and  1032. 

"  To  the  poor  Prifoners  and  infolvent  Debtors  in  the  Marshalsea- 
"  Prifon  in  the  Burrough  of  Southwark — "means  the  Prifon  of 
the  Palace-Court,  not  of  the  King's  Bench.     1038,  1039. 

"  To  my  dear  Wife,"  of  his  Farm  at  B.  in  the  Tenure  of  J.  S.  "  fab- 
"  jedtto  her  Difpofal  in  as  full  and  abfohite  a  Manner  as  /  could 
"  difpofe  of  {he  fame  if  living" — paffes  to  the  Wife,  as  well  fuch 
Woods  and  Woodlands  Hedge-Rows  Timber  and  Trees,    as  ftood 

EXCEPTED 
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excepted  out  of  the  Leafe'  to  the  Tenant,  and  were  occupied 
by  the  Teftator  Himfelf  as  the  Reft  of  the  Farm  ;  as  it  appears  to 
be  his  Intention,  upon  the  Whole  of  the  Will,  to  give  All  his 
Eftate  to  his  Wife  :  And  the  Words  "  in  the  Tenure  off.  &." — 
are  not  intended  as  a  Rejlriclion,  but  as  an  additional  Defcription. 
Page  1089  to  1095. 
Of  Gavelkind  Lands,  in  four  Parts,  all  in  the  fame  Words,  to  the 
Families  of  the  Teftator's  four  Nephews  and  Nieces,  viz.  a  li- 
ving Nephew,  a  deceafed  Nephew,  and  two  living  Nieces.  The 
Devife  in  queftion  was — "  Alfo  I  give  and  devife  One  other  equal 
"  undivided  fourth  Part  &c  unto  my  Niece  Anne,  now  Wife  of 
"  William  Cornijh,  and  to  the  Heirs  of  her  Body  lawfully  be- 
"  gotten,  or  to  be  begotten,  as  well  Females  as  Males,  and  to 
"  their  Heirs  and  Assigns  for  ever,  to  be  divided 
"  equally  Share  and  Share  alike  as  Tenants  in  Common  and  not  as 
"  Joint-Tenants."  The  laft  preceding  Devife  was  to  his  Niece  in 
Law,  Grace  Read,  Widow  cf  his  late  Nephew  Edward  Read 
deceased,  and  to  the  Heirs  of  her  Body  &c  (in  the  very  fame 
Words.) 
Refolved 

ift.  The  Intention  of  the  Teftator  is  the  Rule  of  conftruing 
Devifes,  provided  it  be  not  inconfiftent  with  the  Rules  of  Law. 
1106  to  1 1 14. 
2d.  Such  Intention  fhall  be  effectuated,  where  no  Rule  of  Law 

prevents  it.     ibid. 
3d.  But  it  cannot  prevail  againfl  the  fettled  Rules  and  Maxims  of 

Law.     ibid. 
4th.  There  is  no  fuch  fixed  invariable  Rule,  as  "  That  Words  cf 
"  Limitation  fhall  never  in  any  Cafe  be  conftrued  as  Words 
"  of  Purchafe.     ibid. 
5th.  For  in  fome  Cafes,  they  may  be  conftrued  Words  of  Pur- 
chafe, either  upon  a  Will  or  upon  a  Deed.     ibid. 
6th.  In  the  prefent  Cafe,  The  Heirs  of  the  Body  of  Anne  Cornijh 
took  as  Purchasers,     ibid. 

1  ft.  They  could  take  no  other  Way.  1009,  1 1 1 1. 
2d.  The  Teftator  could  not  mean  that  Anne  Ccrni/h  mould 
take  either  as  Tenant  in  Tail,  or  a  Fee  jointly  with  her  two 
Daughters  in  Thirds,  as  Tenants  in  Common  ;  or  that  the 
Widow  of  his  deceafed  Nephew,  (whofe  Devife  is  in  the1  like 
Words,)  (hould  take  an  equal  Share  of  the  Inheritance 'with 
his  natural  Relations ;  or  that  this  one  Fourth  mould  go  in  a 
Courfe  of  Defcent  in  Gavelkind :  He  meant  that  Anne  Cornijh 
fhould  take  an  Eftate  for  Life  only.  11 10  to  1 1 14. 
3d.  He  intended  that  the  Children  of  his  Nephews  and  Nieces 
fhould  take  the  Inheritance  in  Fee  Simple,  both  Males  and 
Females,  per  Capita,  as  Tenants  in  Common :  And  this  is  a 
legal  Intention.     1112. 

7th. 
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7th.  The  ancient  Maxim  of  the  Law  was,  "  That  although  the 
"  Eftate  be  limited  to  the  Anceftor  expreffly  for  Life,  and 
"  after  his  Death  to  his  Heirs  (general  or  fpecial,)  yet  the  Heir 
"  mall  take  by  Defcent,  and  the  Fee  mall  veil  in  the  Ancejlor." 
Page  1 106. 
1  ft.  This  Maxim  was  originally  introduced  in  Favour  of  the  Lord 
(to  prevent  his  being  deprived  of  the  Fruits  of  the  Tenure,)  and 
likewife  for  the  Sake  of  Specialty-Creditors,     ibid. 
2dly.  The  Reafon  of  it  has  now  ceafed.      1 1 07. 
3<ily.  Yet,  having  become  a  Rule  of  Property,  it  is  adhered  to 

in  all  Cafes  literally  within  it.     ibid. 
4thly.  But  where  there  are  Circumftances  which  take  the  Cafe  out 
of  the  Letter  of  this  Rule,  it  is  departed  from,  in  Favour  of  the 
Intention,     ibid. 
8th.  There  is  no  folid  DiJlinSlion  (as  to  the  Point  in  queftion  in  this 
Cafe)  between  a  Trust  and  a  Legal  Eftate,  or  between  a 
I'm/I  executed  and  a  Truft  executory,     i  jo8. 
id.  A  Court  of  Equity  is  as  much  bound  by  po/Itive  Rules  and 
general  Maxims  concerning  Property  as  a  Court  of  Law  is.  ibid. 
2dly.  If  the  Intention  of  the  Teftator  be  contrary  to  the  Rules  of 
Law,  it  can  no  more  take  Place  in  a  Court  of  Equity,  than 
in  a  Court  of  Law.     ibid. 
3<ily.  On  the  other  hand,  If  the  Intention  be  not  contrary  to  Law, 
a  Court  of  Common  Law  is  as  much  bound  to  conftrue  and 
effectuate  the  Will  according  to  that  Intention,  as  a  Court  of 
Equity  can  be.     1108,   1109. 
John  Selwyn  the  Elder  being  Tenant  for  Life,  with  Remainder  to 
John  Selwyn  his  Son  in  Tail  Male,  They  both  joined  in  a  Bar- 
gain and  Sale  to  J.  W.  and  his  Heirs,  to  the  Intent  He  might 
become  Tenant  of  the  Freehold,  to  the  End  a  Common  Recove- 
ry might  be  fuffered  To  the  Ufe  of  the  faid  J.  S.  the  Elder 
for  Life  GV,  Remainder  to  the  Ufe  of  the  faid  J.  S.  the  Younger 
his  Heirs  and  Afligns  for  ever.     A  Writ  of  Entry  was  fued  out, 
returnable   (as  is  expreffly  ftated)  "in  15  Days  from  the  Holy 
"Trinity,  which  was  the  16th  Day  of June  ij  51."    Trinity  Term 
175 1  begun  on  yth  of  June.     On  the  Hth  of  June  1751,  Jchn 
Selwyn  the  Younger  made  his  Will,  and  died  on  the  27th  with- 
out altering  it  or  republijhing  it.     Queftion,  "  Whether  the  fe- 
"  veral  Lands  Tenements  and  Hereditaments  comprized  in  the 
"  Deed  of  Bargain  and  Sale  (which  was  dated  on  12th  of  April 
"   1 75 1,)  passed  by  the  Will  of  John  Selwyn  the  Son."     The 
Court  of  King's  Bench  certified  their  Opinion  to  the  Court  of 
Chancery,  "  That  they  did  pafs  thereby."     1 134. 

SDtftontitiuance. 

A  Fine  with  Proclamations,  (as  well  as  a  Fine  at  Common  Law, 

without  Proclamations,)  levied  by  Tenant  in  Tail  in  Pofleffion,  will 
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devejl  the  Reverfwn  in  Fee,  as  well  as  dif continue  the  Remainder  in 
Tail,  (fo  as  to  put  the  Reverfioner  or  Remainder-Man  to  his  For- 
me don.)  Page  J  ll  to  715. 
Deeds  of  Leafe  and  Releafe  dated  26th  and  27th  'January,  with  a 
Covenant  in  the  Releafe  "  to  levy  a  Fine5"  and  a  Fine  levied 
accordingly,  afterwards,  but  in  the  fame  Hilary  Term,  and  after 
■  the  Marriage  in  Consideration  whereof  this  Settlement  was  made; 
{hall  be  All  taken  together,    as  One   and  the  same  AJfurance. 

7*4.  7*S- 
.   ift.  The  Operation  of  the  Deeds  and  of  the  Fine  fhall  not  be  divi- 
ded and  confidered  diftinBly :   For  this   would  defeat  the  In- 
tention of  the  Parties,    and  overturn  all  Family-Settlements. 
710  to  716. 

2d.  The  Deeds  were  incomplete  and  only  executory,  till  the  Fine  was 
levied  :  And  they  operate  as  a  Declaration  oft/fes ;  which  Ufes 
arife  out  of  the  Fine.  712  to  7 1 5.  And  the  EJlate  p.-r/fes  by  the 
Fine.     713,  714. 

3d.  This  Cafe  is  quite  different  from  Seymour's  Cafe  10  Co.  95. 
For  there  Henry  Cheyny  did  not  levy  the  Fine  till  near  a  Tear 
after  the  Bargain  and  Sale  ;  And  Higham  was  expreilly  found  to 
have  entered  and  been  feifed  by  Force  cf  the  Indenture  of  Bargain 
and  Sale :  So  that  the  Bargain  and  Sale  were,  in  that  Cafe, 
totally  wiconnecled  with  the  Fine.  713,  714,  715.  Nor  does 
it  there  appear,  that  any  Fine  was  intended  to  be  levied,  at  the 
'Time  of  executing  the  Deed  of  Bargain  and  Sale.     7 1 5. 

2>fefrancl)tfemettt*    See  Amnion. 

Cause  of  Amotion — Bankruptcy  (alone)  is  not  fo.      731  to  736. 

See  Bankruptcy. 
When  an  Amotion  is  returned,  the  Return  mull  fet  out  the  particular 

Facls,  precifely  :  It  is  not  fufficient  to  fet  out  ihtConcluf.ons  only. 

And  it  muft,  in  tne  fame  Manner,  fet  out  the  Caufe  of  Amotion. 

731- 

If  a  felecJ  Number  of  a  Corporation,  (the  Common  Council,)  having 

Power  by  their  Charter  to  amove  for  reafonable  Caufe,  do  meet 
upon  a  Day  not  directed  by  their  Charter  for  a  Day  of  Meeting, 
and  do  then  amove  One  of  their  Members,  without  previous  No- 
tice to  Each  of  themselves  and  alfo  to  Him,  He  fhall  be  reftored. 
731  to  736.. 
1  ft.  There  muft  be  a  previous  Summons,  either  general  or  Jpecia/, 

to  each  Conftituent  Member,     ibid. 
2dly.  And  alfo  to  the  Peifon  to  be  amoved,  with  Notice  of  the 

particular  Charge  to  be  made  againft  Him.     ibid. 
3dly.  It  is  not  fufficient  to  alledge,  generally,  ct  That  the  felecl 

"  Body  were  duly,  or  in  due  manner  affembled:"   It  ought 

to  be  exprejfly  alledged,    "  That  they  were  All  of  them  fum- 

"  moned."     731,  733. 
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4thly.  Such  a  general  Allegation  needs  not  therefore  to  be  traverfed. 
;  Page  7^1,  733. 

If  the  whole  Body  of  a  Corporation  meet  upon  a  Day  not  a  Charter 
or  Prefcription-Day,  and  amove  a  Member,  it  is  as  neceffarv  that 
Each  individual  Member  mould  be  fummoned  and  have  Notice 
of  the  particular  Bufmefs  intended  to  be  proceeded  upon,  as  it  is 
in  the  Cafe  of  a  felect  Number.  741  to  745.  V.  fupra,  the  lajl 
Cafe. 

Previous  Conviction  at  Common  Law — Where  neceffary ;  where  not 
neceffary;  is  a  Point  not  fettled;  (as  was  alledged,  arguendo:) 
See  it  difcuffed,  arguendo.  742  to  745.  Sed.  v.  fupra,  pa. 
538>  539- 


ejectment. 

THE  Nominal  Plaintiff,  and  the  Cafual  Ejector  are  judicial/^ 
to  be  confidered  as  the  fictitious  Form  of  an  Action  really 
brought  by  the  Leffor  of  the  Plaintiff  againft  the  Tenant  in  Pof- 
feffion.     667,  668. 
This  Action  is  an  Invention  for  the  Advancement  of  Juftice,  and  to 

force  the  Parties  to  go  to  Trial  upon  the  Merits,     ibid. 
The  Leffor  of  the  Plaintiff,   and  the  Tenant  in  Poffeffion,  are,   fub- 

ftantially  and  in  Truth,  the  only  Parties  to  the  Suit.     ibid. 
There  is  no  Diflinblion  between  a  Judgment  in  Ejectment  upon  a 
Verdict,   and  One  by  Default :    In   the  former,    the  Plaintiff's 
Right  is  found  ;  In  the  other,  confeffed.     ibid. 
An  Action  for  the  mefne  Profits  may  be  brought  either  in  the  Name 
of  the  Leffor  or  of  the  Leffee :   It  is  equally  the  Action  of  the 
Leffor  of  the  Plaintiff,     ibid. 
The  Tenant  is  concluded  by  the  Judgment ;  and  can  not  controvert  the 
Plaintiff's  Title  nor  Poffeffion.    ibid.  But  the  Judgment  proves  No- 
thing beyond  the  Time  laid  in  the  Demife.    ibid.   It  proves  Nothing 
as  to  Length  of  Time  the  Tenant  has  occupied;  nor  as  to  the  Value  : 
Both  thefe  mutt  be  proved,  in  an  Action  for  the  mefne  Profits, 
ibid. 
A  Landlord  was  made  Defendant,  according  to  1 1  G.  2.  c.  19.  §  13. 
•  .onthe  Tenant's  Non-Appearance ;  and  entered  into  the  Common 
Rule ;  and  thereupon,  a  Stay  of  Execution  againft  the  Cafual  Ejec- 
tor was  ordered,  until  the  Court  mould  make  further  Order. 
j  ft.  A  Writ  of  Error  brought  by  the  Landlord,  is  a  fufficient  Rea- 

fon  againft  taking  out  Execution.     j$j. 
2dly.  But  the  proper  Opportunity  for  the  Landlord  to  make  his 
Stand  againft  the  Execution  is  by  mewing  this  as  Caufe  againft 
the  Plaintiff's  Motion  for  Leave  to  take  it  out.     ibid. 
3clly.  If  He  omits  this  Opportunity,  the  Execution  (regularly  iffued) 
fhall  not  be  fet  afide.     ibid. 

Ancient 
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Ancient  Demefne  may  be  pleaded  in  Ejectment,  by  Leave,  and  upon 
proper  Affidavit.  1047,  1048.  But  the  Court  will  not  ouft  them- 
felves  of  Jurifdi&ion,  in  Favour  of  fo  wild  and  flrange  a  One, 
without  a  very  fufficient  Affidavit.  Page  1048.  See  Ancient 
Demefne. 

•If  the  Tenant  in  Poffeffion  absconds,  The  Court  will,  upon  Ser- 
vice of  his  Niece,  the  only  Manager  of  his  Houfe  and  reiident  in 
it,  and  fixing  up  another  Copy  on  the  Premi fifes,  make  a  Rule  to 
fhew  Caufe  why  Judgment  mould  not  be  entered  up  againft  the 
Cafual  Ejector;  and  will  further  order  "  That  Notice  of  fuch 
"  Rule  to  any  Perfon  in  the  Houfe  be  fufficient ;  or  if  no  Perfon 
"  be  in  the  Houfe,  then  to  be  affixed  to  the  Door  £?<:."  1 1 16. 
V.  infra  1 181. 

Amendments  in  Ejectment  are  carried  much  further  than  formerly. 
1161,   1162. 
I  ft.  A  Verdict  cures  a  Defect  in  fetting  out  the  Title  ;  though  it 

can  not  cure  a  defective  Title,     ibid. 
2d.  After  Verdict,  if  the  Objection  be  grounded  upon  the  mere 
Miflake  of  the  Clerk,  or  a  trifling  Nicety,  there  is  no  Need  of 
any  actual  Amendment  at  all:  The  Court  will  over-Jock  the 
Exception,     ibid. 

Proceedings  were  ftayed  till  the  Leffor  of  the  Plaintiff  mould  give 
Security  for  the  Cq/ls,  his  Refidence  being  in  Ireland :  Although 
this  Ejectment  was  brought  under  the  Diredion  of  the  Court  of 
Chancery,  and  40/.  Security  had  been  already  given  there.    1 177. 

Tenant  in  Poffeffion  was  perfonated  at  the  Time  of  Service  by  Another, 
who  accepted  the  Service  in  her  Name  :  The  Court  made  a  Rule 
to  mew  Caufe  "  why  this  fliould  not  be  deemed  good  Service  upon 
"  the  Tenant  Herfelf;  and  why  Judgment  ftiould  not  be  figned 
"  againft  the  Cafual  Ejector,  on  Default  of  her  appearing;  And 
"  that  leaving  a  Copy  of  this  Rule  at  her  Houfe  with  feme  Per  fen 
**  there,  or  (if  No  One  to  be  met  with)  affixing  it  on  the  Door, 
"  mall  be  good  Service  of  it."  This  Rule  was  made  abfolute, 
on  a  proper  Affidavit.      it  8 1 ,   1 1 82.     V.  fupra,  pa.  1 1 1 6. 

The  Court  will  make  a  like  Rule  (with  a  Retrofpect)  upon  Service 

■of  a  Copy  of  the  Declaration  in  Ejectment  on  a  Servant  in  the 

Houfe  of  an  abfeonding  Tenant  in  Poffeffion,  or  of  One  who  keeps 

out  of  the  Way  to  prevent  being  ferved.     ibid,     V.  fupra,  pa. 

11 16. 

election. 

A  Perfon  who  has  brought  a  Civil  Action  for  an  Injury,  mall  not 
be  fuffered  to  proceed  criminally,  by  Way  of  Information,  at  the 
fame  Time  ;  but  mall  directly  make  his  Election  "  in  which  Me- 
"  thod  He  will  proceed,"  before  the  Court  will  enter  into  the 
Criminal  Complaint.     720  to  723.     See  Information. 
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In  Trefpafs  vi  et  armis,  for  an  Aflault  and  Battery ;  Defendant 
pleads  "  not  guilty,"  as  to  the  Force  and  Arms ;  And  Iffue  <was 
joined  thereon.  As  to  the  Special  Damages  which  were  laid,  He 
pleaded  "  Son  Ajault  demefne :"  To  which  the  Plaintiff  replied, 
"  De  injuria  fud  propria,  abfque  tali  Caufa ;"  On  which,  Iffue 
was  likewife  joined.  The  Verdict  finds  the  Defendant  generally 
"  Guilty  of  the  Trespass  within  written."  Judgment  affirmed. 
Page  698  to  701. 

For,  VerdiBs  are  to  be  taken  favourably ;  not  ftrictly  :  And  if  the 
Court  can  colleft  the  clear  Intention  of  the  jury,  they  will  mold 
them  into  Form,  and  make  the  Verdict  ferve,  notwithftanding 
the  Irregularity  of  Wording,     ibid. 

Bail  (on  bringing  a  Writ  of  Error)  muff,  be  given  (by  3  J.  1.  c.  8.) 
in  Actions  of  Debt  upon  fwg'le  Bond,  or  upon  Obligation  condi- 
tioned for  Payment  of  Money  only,  or  Debt  for  Rent,  or  upon  any 
Contrail  fued  in  the  Courts  of  Weftminjler,  Counties  Palatine,  or 
Great  Seffions. 

lft.  A  Bond  given  by  a  third  Perfon,  to  third  Perfons,  as  a  Col- 
lateral Security  for  a  Debtor's  paying  his  Creditors  15^  in  the 
Pound,  upon  a  liquidated  Total  of  his  Debts,  is  a  Bond  with 
Condition  for  Payment  of  Money  only,  within  that  Act.     746, 

747- 
2dly.  It's  being  payable  by  Injlalments,  makes  no  Difference,  ibid. 

Brought  by  the  Landlord  made  Defendant  under  11  G.  2.  c.  19. 
§  13.  muft  be  Jhewn  for  Caufe,  againft  a  Motion  for  Leave  to 
take  out  Execution  againfl  the  Cafual  EjeSlor :  Otherwife,  the  Ex- 
ecution fhall  not  be  fet  afide.     JS7'     See  EjeBment. 

Lies  not  from  the  Courts  of  the  City  of  London,  to  B.  R.  Though  it 
does  lie  thither,  from  all  other  Corporation-Courts,     yyy. 

Cojls  and  Damages,  upon  Affirmance  of  the  Judgment — how  to  be 
recovered;  and  how  much.     1096,    1097.     See  Interefl. 

€fctt)cttce 

Of  having  taken  the  Sacrament  within  a  Tear  next  before  Election 
into  a  Corporate-Office — When  neceffary  to  be  given  ;  when  not 
1015,   1016.     See  Sacrament. 

execution— 

Sued  out  above  a  Year  after  Judgment  obtained,  muft  have  a  previous 

Scire  facias  to  revive  it  j   in  Order  to  prevent  a  Surprize  upon 

the  Defendant.    But  this  Rule  does  not  hold,  where  the  Defendant 

has  Himfelf  afecled  the  Delay :  So  far  from  it,  that  the  Defen- 

3  dant's 
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dant's  Rule  "  to  fhew  Caufe  why  fuch  an  Execution  fhould  not 
"  be  fet  afide,"  was  difcharged  even  with  Co/Is.  Page  660. 
A  Capias  ad  fatisfaciendum  made  returnable  at  a  Day  which  falls 
out  of 'Term,  would  not  be  void,  though  (liable  to  be  fet  afide  on 
Motion  :)  Nor  can  fuch  a  Defect  in  it  be  taken  Advantage  of  by 
Bail,  upon  a  general  Demurrer  to  a  Scire  facias  brought  againit 
them.     1187,   1 188. 


if  a  do?. 

IF  a  Factor  knowing  the  Circumftances  of  his  Principal  to  be  de- 
f per  ate,  and  believing  that  He  muft  break  unlefs  He  can  procure 
Credit,  advances  Money  upon  his  Bills,  to  fave  bim  from  an  im- 
mediate Failure,  This  is  no  Fraud.     940. 

Jf  ICtlOtt  of  Law.   V.  Tejie,  Relation,  Pleading,  Evidence. 

Where  the  Truth  of  the  Fat~l  may  be  averred  againil  it.  911  to 
932- 

Jfrauu. 

If  a  Factor,  knowing  the  Circumftances  of  his  Principal  to  be  de- 
fperate,  and  believing  that  He  muft  break  unlefs  He  can  procure 
Credit,  advances  Money  upon  his  Bills,  to  fave  him  from  an  im- 
mediate Failure,  This  is  no  Fraud.     940. 

ifrccfcom 

Of  a  Corporation — See  Corporation,  By-Law,  Mandamus. 

JFrefgljt. 

The  Defendant  fhipped  a  Cargo  of  Fifh  on  Beard  the  Plaintiff's 
Ship,,  to  be  carried  from  Newfoundland  to  Lijbon  :  The  Plaintiffs 
had  alfo  a  Cargo  of  Fifh  of  their  own,  on  Board.  The  Ship 
had  proceeded  17  Days  on  her  Voyage,  and  was  taken  within 

4  Days  Sail  of  Lijbon.  It  was  retaken  within  3  Days,  and 
brought  into  Biddeford.  The  Plaintiffs,  having  infured  the  Ship 
and  their  Part  of  the  Cargo,  abandoned  Both  to  the  Infurers. 
The  Defendant  had  his  Goods  of  the  Recaptors,  and  paid  them 

5  s.  per  Quintal  Salvage,  at  the  Rate  of  105.  per  Quintal  Value  : 
(The  prime  Coft  was  105.  6d.  per  Quintal.)  The  Fifh  could 
not  be  fold  in  England,  for  more  than  10  s.  per  Quintal,  clear. 
The  Defendant  fent  it  to  Bilboa,  where  it  was  fold.     883. 
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ifK  If  a  freighted  Ship  becomes  di fabled  on  it's  Voyage,  acci- 
dentally and  without  any  Fault  of  the  Matter,  the  Mafler  has  his 
Option,  either  to  reft  it  (in  convenient  Time,)  or  to  procure. 
another  Ship  to  carry  the  Goods.  If  the  Freighter  difagrees  to 
this,  and  will  not  fuffer  it,  the  Matter  mall  yet  be  intitled  to 
his  whole  Freight,  as  of  the  full  Voyage;     Page  887,  888. 

2d.  But  the  Matter  (if  in  no  Fault)  is,  at  all  Events,  and  though 

He  neither  refits  his  own  Ship  nor  procures  another,  intitled 

to  Freight  pro   rata  itineris,  i.e.  in  Proportion  to  fuch 

former  Part   of  the  Voyage  as  He   has  already  performed. 

888  to  891. 

3d.  In  this  Cafe,  He  had  performed  \\  Parts  of  it :  And  there- 
fore kr  of  the  whole  Freight  had  been  the  rateable  Proportion, 
had  the  whole  Cargo  been  faved.     888. 

4th.  But  here  was  Salvage  paid  for  Half:  Therefore  Half  mutt 
be  considered  as  loft ;  and  Half,  as  faved.-  Confequently,  the 
rateable  Proportion  is  U  of  Half  of  the  full  Freight.  888,  890. 

5th.  The  Value  of  the  Goods,  or  what  they  fold  for,  or  whether 
they  are  fpoiled  or  not,  was  Nothing  to  the  Matter  ;  becaufe 
the  Freighter  took  them  ;  And  He  mutt  take  All  that  are  faved, 
or  None :  But  the  Matter  had  earned  his  Freight  by  carrying 
them.     887,  888.  ° 

6th.  IJ  He  had  abandoned  all,  He  had  been  excufed  Freight,  ibid. 

7th.  The  Matter  is  not  bound  to  'deliver  the  Goods,  ////after 
He  is  paid  his  Freight.     890. 

draining. 

Aclion  upon  the  Cafe  on  feveral  Promifes :  3  Counts;  itt.  upon  a 
Bill  cf  Exchange  drawn  at  Paris,  by  the  Inteftate  Sir  John  Bland, 
upon  Himfelf  in  England,  for  672/,  payable  to  the  Plaintiff's 
Order,  ten  Days  after  Sight,  Value  received,  and  accepted  by 
Sir  John  Bland;  2d  Count — for  700/.  lent  and  advanced  by  the 
Plaintiff  to  Sir  John  Bland;  3d  Count — for  700/.  had  and  recei- 
ved by  Sir  John,  to  the  Plaintiff's  Ufe.  General  Iffue.  Verdidt 
for  the  Plaintiff,  for  672/,  Damages,  fubjecl  to  the  Opinion  of 
the  Court,  on  the  following  Facls  proved  and  admitted:  viz. 
The  Bill  of  Exchange  was  given  at  Paris  for  300/.  there  lent 
by  the  Plaintiff  to  Sir  John,  at  the  Time  and  Place  of  Play  ;  and 
for  373/,  more  lost  at  the  fame  Time  and  Place,  by  Sir  John  to 
the  Plaintiff,  at  Play.  But  the  Play  was  very  fair;  and  no  Im- 
putation on  the  Plaintiff's  Behaviour :  And  feveral  other  Perfons 
of  Fafhion  were  then  and  there  at  Play.  That  Sir  John  and  the 
Plaintiff  were  Both  Gentlemen.  That  in  France,  Money  lost 
at  Play,  between  Gentlemen,  may  be  recovered^  as  a  Debt  of  Ho- 
nour, before  the  Marshals  of  France }  Who  can  enforce 
Obedience  to  their  Sentences,   by  Imprifonment :  Though  fuch 

Money 
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Money  is  not  recoverable  in  the  ordinary  Courts  of  Juftice  there. 
That  Money  lent  to  play  with,  or  at  the  Time  and  Place  of  Play, 
may  be  recovered  there,  as  a  Debt,  in  the  ordinary  Courfe  or' 
Juftice;  there  being  no  Pofitive  Law  ogainjl  it.  Page  1077, 
1078.  Queftion  "  Whether  the  Plaintiff  is  intitled  to  recover  anv 
Thing,  "  and  what,  againft  the  Adminijlratrix  of  Sir  John." 
ibid. 
Relblved 

iff.  That  the  Plaintiff  can  not  recover  upon  this  Bill  of  Exchange, 
by  Force  of  the  Writing  ;  it  being  a  void  Secur  ity,  both 
in  France  and  in  England,  as  being  for  a  Garbing  Debt.  1078, 
1079. 

jft.  The  Parties  had  an  exprefs  View  to  the  Law  ^England; 
and  the  Payment  was  to  be  in  England,  and  not  till  ten  Days 
after.  Sight  in  England.;  And  the  Plaintiff  has  appealed  to 
the  Laws  of  England  :  Therefore  the  Laws  of  England 
muft  govern  and  be  the  Rule  of  Determination.     1078,   1081, 
1082,   1083,   1084. 
2dly.  But  the  Laws  of  France  and  England  are  Both  the  fame, 
as  to  the  Money  won  ;  The  Contract  is  void  as  to  that,  by 
the  Laws  of  both  Countries.     It  could  not  be  recovered  in  any 
ordinary  Court  of  Juftice  there,  notwithstanding  the  Bill  of  Ex- 
change :  And  the  Remedy  in   this  extraordinary  Jurisdiction 
before  the  Marfals  (which  even  the  Parliament  of  Paris  would 
pay  no  Regard  to)  is  only  in  Personam,  in  it's  utmojl  Extent ; 
but  can  not  be  extended  againft  the  Administratrix  ;  nor 
indeed  could  they  have  taken  Cognizance  of  this  Matter,  had 
Sir  John  been  living.      1079,   1080,   1083. 
.2d.  But  the  Con  t  r  a  c  t  is  good,  as  far  as  relates  to  the  Money  lent 
at  this  Time  and  Place  of  Play  ;  and  remains  fo,  notwithstanding 
the  Security's  being  bad  and  void  for  the  Whole :  For  the  Con- 
tr  act  is  divifible,  but  the  Security  is  not.     The  Security,  being 
entire,  is  bad  for  the  Whole:  But  the  Contract  remains   good  for 
that  Part  which  arofe  upon  a  good 'Consideration.      1081,   1082, 
1084,   1085. 

1  ft.  As  to  the  300/.  fairly  and  bond  fide  lent,  at  the  Time  and 
Place  of  Play  in  France,  (and  not  ftated  to  be  lent  to  play  with 
or  for  the  Purpofe  of  Play,)  the  Contrail  remains  good.     ibid. 
2dly.  The  Words  "  Contrail  and  Contracts  for  the  fame,"  are  not 
in  9  Ann.  c.  14.  (as  they  are  in  16  C.  2.  c.  7.  §  3.)  and  were 
probably  left  out  defignedly.     1081,   1082.     And,  per  Wilmot 
Juftice,  the  9  Ann.  does  not  mean  to  make  the  Contract  void, 
where  the  Money  is  fairly  a?id  bona  fide  lent.      1082. 
3d.  Interest  for  the  300/.  lent  mall  be  allowed  to  the  Plaintiff. 
1084,   1085. 

1  ft.  From  the  Time  when  the  Money  was  payable.     1085. 
2dly.  To  the  Time  of  liquidating  the  Debt  by  the  Court's  giving 
the  Judgment.     10S1,   10S3,   1085101089. 

2  1  ft. 
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ift.  This  is  agreeable  to  natural  Jujlice.     Page  1081,   1086. 
■    2dly.  And  to  Law,  both  Statute  and  Common.     1086,   1087. 
3<ily.  And  to  the  Practice  of  the  Court  of  Chancery  and  of  all 
other  Courts.     1087. 

<5jann  3tatp 

Ought  not  to  confift  of  more  than  23  actually  fworn  upon  it.  1088. 


habeas  Corpus 

FOR  a  Prisoner  of  War  taken  on  Board  of  an  Enemy's  Pri- 
vateer Ship,  and  alledging  and  proving  by  Affidavit,  "  That 
"  He  was  a  Foreigner,  Subject  of  a  Neutral  Power,  taken  by  a 
"  French  Privateer,  in  an  Englifo  Ship  as  He  was  coming  to 
"  England  to  enter  into  our  Englijh  Merchant's  Service,  and 
"  detained  by  Force  and  againft  his  Will  to  ferve  on  Board  the 
"  French  Privateer" — This  Court  will  not  take  upon  themfelves 
to  fet  Him  at  Liberty:  The  Application  muft  be  to  the  Crown. 

76S>  766- 
A  Perfon  extremely  weakened  in  Body  and  Mind  being  got  into  bad 

Hands,  and  too  infirm  to  be  brought  into  Court  by  Habeas  Corpus, 

a  Rule  was  made,  in  the  firft  Inftance  (without  Time  to  (hew 

Caufe)  for  a  Doctor,  Apothecary,  Nurfe,  Relations  and  Attorney 

to  have  Accefs,  to  advife  and  affifl  Her.     1099,   1 100. 

^atJCaS  CORPUS  cum  Cattfa*     See  Procedendo. 

When  to  be  delivered  (purfuant  to  21  J.  r.  c.  23.  §  I,  2.)  759. 
See  Statutes. 

A  By-Law  (hall  not  be  objected  to,  in  a  fummary  Way,  upon  Mo- 
tion, on  the  Return ;  except  in  Cafes  from  London.  jj$\  In 
all  other  Corporations,  the  Plaintiff  mud  declare  here  ;  And  if  the 
Defendant  has  any  Obje&ion  to  the  By-Law,  He  may  demur. 
ibid.  And  this,  though  the  By-Law  has  negative  and  exclufive 
Words,  "  that  the  Action  for  the  Penalty  {hall  be  brought  in  the 
"  Corporation  Court,  and  not  el/'ewhere."     ibid. 

$trfot* 

Are  net  ajejfable  to  the  Peer-Rates.  991,  992.  See  Manor,  Sta- 
tutes {fiEJizYc.  2.  §1.)  Quit-Rents. 


$fff?)< 
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Is  the  Money  paid  to  the  Box  upon  certain  Motions  in  Court,  every 
■Day,  (as  for  Judgment,  for  Writs  cf  Certiorari,  Mandamus,  Ha- 
beas Corpus,  and  other  original  Writs,)  and  upon  ^//Motions  on 
the  lafi  Day  of  a  Term ;  and  alio  upon  all  Affidavits  fworn  -in 
Court.    .Page  867. 

Jt  does  not  belong  to  the  Prifoners :  ibid.  But  hath  been  conftantly 
paid  by  the  Secondary  of  the  Plea-Side,  to  the  Cleric  of  the 
Junior  Judge  of  the  Court ;  to  be  paid  over  to  all  the  four  Judges 
of  the  Court,  equally;  to  be  difpofed  of  by  Them  for  fuch 
charitable  Purposes  as  They  in  their  Difcvetion  fhould  think 
proper,     ibid,  and  868. 

Sending  Men  and  Teams,  to  mend  them,  fix  Days,  according  tc 
22  C.  2.  c.  12.  §  9.     832  to  835.     See  Indictment. 

Rateable,  or  not,  to  Poors  Tax,  JVindow  Tax,    La?id  Tax,  &c. 
1053  to  1066.     See  Orders. 


WHERE  a  Statute  creates  a  new  Offence,  and  appoints  a 
particular  Method  of  Proceeding,  that  fpeciiic  Method  mufi 
be  purfued,  and  no  Other  :  But  where  it  was  an  Offence  antece- 
dently punijhable  .before  the  Statute,  and  the  Statute  prefcribes 
a  particular  fummary  Remedy,  There  either  Method  may  be 
purfued,  viz.  the  fummary  Remedy,  cr  an  Indictment  at  Common 
Law;  becaufe  the  .particular  Remedy  is  cumulative,  and  does 
not  take  away  the  former  Remedy.     803  to  806.     V.  fupra  545. 

Therefore  an  Indictment  lies  for  Difobedience  to  an  Order  of  Sefjions  -} 
'becaufe  it  is  an  Offence  indi&able  at  Common  Law  :  ibid. 

And  particularly  for  Difobedience  to  an  Order  of  Sefjions  founded  on 
43  Eliz.  c.  2.  §  7  &  11.  ordering  a  Grandfather  to  maintain  his 
Grandfons.;  In  which  Cafe,  as  this  Remedy  (by  Indictment) 
exi/led  before  the  Statute,  there  are  now  two  Remedies.;  One,  by 
Indiclment  for  difobeying  the  Order  ;  The  Other,  to  dijlrain  for 
the  20  s.  Penalty,  after  the  Expiration  of  the  Month,     ibid. 

But  it  would  be  opprejfive,  to  take  the  Remedy  by  ItidiSlment,  where 
the  fummary  Remedy  can  be  ufed  $  (which,  in  fame  Circura- 
ibnees,  may  be  impracticable.)     804. 
Part  IV.  Vol.  II.  7  S  On 
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On  22  C.  2.  c.  12.  §  9.  For  not  fending  a  Cart  and  Men  to  the 


Highways.     Page  832. 


iff.  "  Being  then  Surveyors" — is  a  fufficient  Averment  "  That 

"  they  wr*  to."     834. 
2dly.  It  is  not  neceffary  to  alledge  when  or  by  whom  the  Surveyors 

were  appointed,     ibid. 
3dly.  This  was  an  Offence  indiSfable  before  this  Acl :  And 
therefore  the  particular  Remedy  given  by  it  is  cumulative. 
834.     V.  fupra  545.   and  803  to  806. 

Lies  againffc  a  Conftable,  for  a  Mildemeanour  in  wilfully  fuffering  a 
loofe  idle  lewd,  and  di [orderly  Woman,  taken  up  by  One  of  the 
nightly  Watch  as  a  Common  Street- Walker  and  delivered  to  Him 
for  fafe  Cuftody,  to  efcape  out  of  his  Cuftody,  before  She  could 
be  carried  before  a  Magiftrate.     866,  867. 

For  a  Conspiracy  "  to  indict  for  a  Capital  Offence,"  was  laid, 
"That  the  Defendants  did  wickedly  and  malicioufly  {omitting 
"  the  Word  falfely)  confpire  to  indict  and  caufe  to  be  indicted 
"  W.  G.  for  a  Crime  or  Offence  (omitting  to  fpecify  what 
*  Crime)  liable  by  the  Laws 'of  this  Kingdom  to  be  punifhed 
"  capitally:  And  that  they,  according  to  the  Con/piracy  afore- 
"  faid  between  them  as  aforefaid  before  had,  did  afterwards 
"  falsely  wickedly  and  'malicioufly  indict  Him  &t ;"  [pecifying 
the  very  Indictment  itfelf;  which  appears  to  b'  for  a  Capital  Crime. 
This  is  a  good  Indictment;  although  the  Word  "  falsely"  is 
not  added  to  the  firjl  Charge  of  the  Confpiring,  nor  the  particular 
Crime  there  fpecified.  999.  And  although  it  is  not  laid  "  that 
the  faid  W.  G.  was  acquitted  of  it.  998,  999.  Note — The  Sen- 
tence was  not  the  Villainous  fudgment ;  though  the  Indictment 
concluded  "  contra  For  mam  Statuti."  ibid,  and  1027.  It  was 
a  long  Imprifonment ;  Pillory,  twice ;  a  Fine  ;  and  Security  for  good 
Behaviour.      1027. 

On  5  Eliz.  c.  4.  §  31.  for  exercifing  the  Occupation  of  a  Tanner, 
not  having  ferved  an  Apprenticejhip  for  feven  Years  therein — is 
fufficient  without  fpecifying  and  averring  the  Want  of  other 
Qualifications  allowed  by  fubfequent  Statutes  :  For  fuch  other  Qua- 
lifications or  Exceptions  ought  to  be^.  fhewn  by  the  Defendant. 
1036,  1037. 

For  where  an  Indictment  is  brought  upon  a  Statute  which  has  general 
Prohibitory  Words  in  it,  it  is  fufficient  to  charge  the  Offence 
generally,  in  the  Words  of  it :  And  if  a  fubfequent  Statute,  or* 
even  a  Claufe  of  Exception  in  the  fame  Statute,  excufes  or  excepts 
Perfohs  particularly  circumftanced,  out  of  the  general  Words, 
fuch  Excufe  or  Exception  muff  come  by  Way  of  Plea  or  Evidence, 
ibid. 

But  where  the  Words  of  a  Statute  are  defcriptive  of  the  Nature  of 

the  Offence,  or  the  Pin-view  of  the  Statute,    or  are  neceffary  t6 

give  a  fummary  Jurifdiction,  the  Indictment  muff  in  fuch  Cafes 

fpecify  in  it's  particular  Words.     1037, 

.   '.  3  For 
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For  knowingly  felling  and  delivering  16  Gallons  of  Amber-Beer 
as  and  for  18  Gallons,  and  receiving  the  Price  for  18  Gal- 
lons, with  Intent  to  deceive  and  defraud — Judgment  was  ar- 
retted :  For  this  is  not  an  Offence  indictable,  but  a  civil  Injury 
to  a  private  Individual,,  owing  to  that  private  Perfon's  own  Care- 
.  leffhefs;  a  mere  Non-performance  of  Contract.      Page  1127  to 

1 1 30.     V.  infra   1130.  S.  P.  accord'. 
Such  private  unfair  Dealings  [unattended  with  the  Circumftances  of 
falfe  Tokens,  or  falfe  Weights  and  Meafures,  or  Confpiracy)  are 
not  indiBable ;  as  Delivering  a  lefs  Quantity  for  a  greater,  or  Sell- 
ing an  unfound  Horfe  as  and  for  a  found  One.      1 128. 
The  true  Diftindtion  is  this.     In  aWfucb  Impofitions  or  Deceits  where 
common  Prudence  is  fufficient  to  guard  a  Perfon  from  fuffering,  the 
Offence  is  not  indictable,  but  the  injured  Party  is  left  to  his  civil 
Remedy:  But  where  fuch  Methods^are  taken  to  cheat  and  det- 
ceive,  as  a  Perfon  can  not  by  ordinary  Care  or  Prudence  be  guar- 
ded againft  (as  falfe  Weights  and  Meafures,   or  falfe  Tokens,) 
there  it  is.  an  Offence  indictable.     1 1 29,   1 130. 
In  a  criminal  Charge,  there  is  no  Latitude  of  Intendment  to  include 
more  than  is  charged  :  The  Charge  mufl  be  explicit  enough  to 
fupport  itfelf      1 1 27. 
The  Court  may  ufe  a  Difcretion  either  to  quajh  an  Indictment  on 
Motion,  for  Infufficiency,  or  to  put  the  Defendant  to  demur  to  it ; 
But  after  Verdict,  They  are  obliged  to  arreft  Judgment,  if  they  fee 
the  Charge  to  be  inefficient.      1 1 27,   11 29. 
For  felling  and  delivering  3  ~  Bufhels  of  Oats  as  and  for  4 
Bufhels,  knowingly  and  with  Intent  to  deceive  GV — quafjed  on 
Motion ;  the  Point  having  been  fully  and  folemnly  fettled  in  the 
laft  preceding  Cafe.     1 130.     V.  fupra,  the  loft  Cafe  before  this. 
For  a  Nufance  in  keeping  a  diforderly  Houfe ;  and  therein,  for  Lucre 
and  Profit,  unlawfully  and  wilfully  caufing  and  procuring  evil- 
difpofed  Perfons  of  ill  Name  and  Fame  and  of  difhoneft  Conver- 
fation  to  frequent  and  come  together  in  it ;  and  unlawfully  and 
wilfully  permitting  them  to  remain  there,  fighting  of  Cocks,  box- 
ing, playing  at  Cudgels,  and  mifoehaving  themfelv.es — is  a  good  Indict- 
ment.   It  v/as  objected  to,  as  being  too  general.     1232,   J  233. 

gjnfojmatt'oti 

Againft  a  Ju/lice  of  Peace,  upon  a  Charge  of  his  refilling  to  grant  a 
^Licence  to  fell  Ale,  unlefs  the  Man  would  fir/2  pay  Him  'a  col- 
lateral and  difputed  Debt;  and  then  convicting  Him  for  felling 
Ale  unlicenfed,  without  any  previous  Summons ;  was  denied  upon 
■the  Merits  (as  the  Fads  came  out.)     653,  654.  But 
1  ft.  The  Juitices  have  no  Authority  to  annex  fuch  Conditions. 
ibid.     V.  fupra  556  to  565.  . 

•    .  2dly, 
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sdly.  The  Complainant  ought  to  alledge  his  own  Innocence ;  to 
intitle   Him   to  make   this   Application   againft   the   Juftice. 
Page  6 s^. 
A  frivolous  Complaint  being  made  the  Ground  of  an  Application  for 
an  Information  (againft  a  Juftice  of  Peace)  the  Attorney,  as 
well  a6  the  original  Complainer,  was  made  liable  to  the  Costs, 
(the  Rule  being  difcharged  with  Cofts ;)   He  not  only  having 
joined  in  the  Affidavit,  and  thereby  appearing  as  Co-Profecutor  -, 
but  having  alfo  declared  "  That  if  it  mould  coffc  Himfelf  ioo/. 
He  would  lay  the  Juftice  by  the  Heels.     654. 
A  Criminal  Complaint  againft  a  Juftice  of  Peace  fhall  not  be  at- 
tended to  and  entered  upon,  till  the  Maker  of  it  fhall  have  difcon- 
tinued  his  Civil  Action  already  brought  for  the  fame  Injury.     720 
to  723..     See  Election. 
Againft  a  'Juftice  of  Peace,  for  a  Mifdemeanour  in  his  Office — 
1  ft,  If  the  Juftice  has  a&ed  irregularly,  (yet  without  any  bad,  op- 
preffive,  or  injurous  Intention,)  He  fhall  not  receive  Co/Is  -  al- 
though the  Complaint  againft  Him  be  ill-grounded,  mifrepre- 
fented,  and  even  partly  falfe  :  For  though  fuch  a  Complainant 
deferves  to  be  pimijhed  in  Cofts,  Yet  the  Juftice  ought  not  to 
receive  them.     722. 
2d.  But  the  Rule  againft  the  Juftice  fhall  be  difcharged,  without 
Cofts.     ibid. 
Againft  fe veral Perfons  for  publicly  singing  in  the  High  Street  be- 
fore a  Tradefman's  Door  two  libellous  Songs,  One  groffly  refle&ing 
upon  his  Daughter,    the   Other  upon   his  Son  ;   with  Intent  to 
molejl  and  difcredit  Him  and  his  faid  Children,  and  to  deflroy  his 
domejlic  Peace  and  Happinefs  in  his  Family  &c.  Two  of  the  Defen- 
dants were  convicted  upon  the  fourth  Count :  And  there  was  a 
general  Judgment  againft  them,  upon  this  'whole  Count.    On  Mo- 
tion in  Arreft  of  Judgment, 

j ft  Objection.   That  an  Information  or  Indictment  will  not  lie, 
for  publishing  two  diftincl  Libels  upon  two  diftinil  Perfons  j 
any  more  than  for  an  ArTault  upon  Two  :  Becaufe  they  are  di~ 
Jlinct  Offences,  and  may  require  different  PunifbmentS;  and  can 
not  therefore  be  joined  in  one  Indictment  or  Information.    q8?„ 
984. 
But  refolved,   1  ft.  That  the  Whole  of  this  Charge  is  one  /ingle  Of- 
fence :  The  Gift  of  it  is  Singing  thefe  fcandalous  Songs,  with 
the  Intent  charged.     sdly.   That  the  Cafe  of  Rex  v.  Clendon, 
"  That  an  Indictment  will  not  lie,  for  an  Affault  upon  Two," 
is  not  Law.     984.. 
2d  Objection.  Several  diftinct  Defendants  charged  with  fever  al  and 
diftinct  Offences,   cannot  be  joined  together  in  one  Information 
or  Indictment  j  becaufe  the  Offence  of  One  is  not  the  Offence  of 
the  Other.  .  984. 

But 
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But  refolved,  That  this  was  an  entire  joint  Offence,  committed 

by  Both  ;  and  not  like  the  Cafe  of  Perjury,  which  is  a  Jeparate 

Offence  in  Each.     Page  985. 
3d  Objection.  That  this  is  an  entire  general  judgment  upon  the 

ivhole  4th  Count :  Whereas  the  latter  of  the  two  Songs  is  not 

at  all  libellous.     985. 

•  But  refolved — ift.  That  the  latter  Song  is  libellous  and  defamato- 

ry:  2dly.  If  it  was  not,  yet  upon  an  Information  or  Indict  men.f. 

it  would  only  go  towards  leiTening  the  Punifhment ;  but  would 

'      not  be  a  fufficient  Reafon  for  arrefting  the  Judgment.      0 

Againft  a  Jujiice  of  Peace  ailing  honcjlly  and  candidly  and  without  /.'. 

Intention,  fhall  not  be  granted,  even  where  He  has  acted  illegally  : 

But  the  Party  complaining  fliall  be  left  to  his  ordinary  Remedy. 

*  1 162.  And  if  He  be  complained  of  without  fufficient  Ground,  Ho 
fhall  have  his  Cop.     ibid. 

i 
'^JtlfOjmatt'On  W  Nature  of  £t\tO  QjGX$LXtMtO. 

The  Profecutor  fliall  pay  Co/Is,  where  He  makes  a  groundless  and 
frivolous  Application,  knowing  it  to  be  fo.     780.     Sec  Coils. 

Will  not  lie  againft  a  ivhole  Corporation  (as  a  Body,)  at  the  Relation 
of 'a  private  Perfon,  in  the  Name  of  the  Clerk  oj  the  Crown,  though 
Leave  be  afked  of  the  Court :  For  fuch  an  Information  is  not 
within  9  Ann.  c.  20.  §  4.  A  Corporation  ufurping  upon  the 
Crown  muft  be  complained  of  by  the  Attorney  General,  on  Be- 
half of  the  Crown.     869. 

3lnfpcctton — 

Of  a  Perfon  confined  in  a  Mad-honfe,  was  ordered  to  be  had  by  proper 
Perfons,  previous  to  granting  a  Habeas  Corpus. ,    1 1 1 5. 

dO  Jh 
3fttftltatUe,     See  Policy. 

n  1  ti  yni. 

Where  the  Sum  recovered  fiiall  carry  Interelt ;  and  from  what 
Time;  and  to  what  Time.      1081  to  1089.      See  Cawing. 

In  Cafes  where  a  new  Action  may  be  brought,  and  a  Satisfaction  ob- 
tained thereupon,  for  Duties  or  Demands  arijen  fince  the  Commence- 
ment of  the  depending  Suit,  that  Duty  or  Demand  fall  not  be 
included  in  the  Judgment  on  the  former  Action  :  And  there,  the 
Damages  fhall  be  affeffed  only  up  to  the  Time  of  the  Wrong  com- 
plained of.  But  where  the  Intereft  is  an  Acceffary  to  the  Prin- 
cipal, and  the  Plaintiff  can  not  bring  a  new  Action  for  any  Interelt 
grown  due  between  the  Commencement  of  the  Action  and  the 
Part  IV.  Vol.  II.  7T  Judg- 
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Judgment  in  it,  It  fhall  be  included*       Page  1086,   1087.     See 
Gaming. 
In  the  Eaft-Indies,  the  allowed  Intereft  is  Nine  per  Cent'     A  Bond 
was  given  there,  where  both  Parties  then  refided,  conditioned  for 
Payment  with  that  Inter ejl.    An  Action  was  brought  upon  it  here: 
And  Verdict  for  the  Plaintiff.     The  Defendant  affected  very  great 
Delay,  in  various  Methods ;  particularly,  by  bringing  a  Writ  of 
Error  in  the  Exchequer-Chamber,  and  alfo  in  the  Manner  of  pro- 
ceeding upon  it.     It  is  both  Law  and  Juftice,  that  the  Plaintiff 
fhould  recover  the- Sum  lent,  together  with  Indian  Intereft  up  to 
the  Time  of  Jigning  the  "Judgment ;  but  with  only  the  legal  In- 
tereft of  this  Country,  upon  the  accumulated  Sum  liquidated  and 
afcertained  by  the  Judgment,  from  the  Time  of  figning  the  Judg- 
ment till  actual  Payment  of  the  Money:  For  that  is  the  Real 
Damage  which  the  Plaintiff  has  fuftained  by  the  Delay  of  the 
Execution  and  the  Detention  of  his  Debt.     1096  to  1099. 
I  ft.  He  may  either  bring  an  AElicn  of  Debt  on  the  Judgment,  and 

have  Damages  pro  Detentione  Debiti  :   1096. 
2dly.  Or  He  is  intitled  to  a  Satisfaction  for  this  Damage,  under 
13  C.  2.  Stat.  2.  c.  2.  (§  8,  9,  10.)  which  obliges  the  Plain- 
tiff in  Error  to  .give  Security  as  well  for  Damages  as  Cofts. 

ibid. 

3cily.  And  there  are  four  Courts,  to  which  Writs  of  Error  may 
be  made  returnable  :  viz.  The  Houfe  of  Lords  ;  The  Court  be- 
fore the  Lord  Chancellor  Treafurer  and  Judges  (under  3  1  E.  3.) 
The  Exchequer-Chamber,  before  the  Judges  of  C.  B.  and  Ba- 
rons (under  27  Eliz.  c.  8.)  And  this  Court  of  King's  Bench, 
ibid. 

1  ft.  The  Lords  give  Cofts  according  to  their  Difcretion.     1097. 
2d.  In  the  2d — It  is  done  by  the  Lord  Chancellor  or  Lord 
Keeper,    perfonally  :    And   the  Practice  is,    to  give  Intereft 
from  the  Day  of  jigning  the  Judgment  to  the  Day  of  affir- 
ming it  there ;    computed  according  to  the  Current  Rate  of 
Intereft,  not  according  to  the  Jlriclly  legal  Rate.     ibid. 
3d.  In  the  3d  (the  Exchequer-Chamber)  The  Officer  fettles 
it,  unlefs  there  be  particular  Directions  given  by  the  Court : 
And  He,  in  taxing  the  Cofts,  allows  double  the  Money  out  of 
Focket  or  thereabouts,   but  no  Intereft.     ibid. 
4th.  In  this  Court,  the  Officer  taxes  thefe  Cofts  of  Affirmance, 
fomewhat  more  liberally  than  other  Cofts  ;  but  has  never  any 
Regard  to  Interest,  nor  allows  it  as  of  Courfe :  But  the 
Court  them/ehes  have  fometimes  ordered  Intereft  to  be  com- 
puted on  the  Sum  liquidated  by  the  Judgment  below,     ibid. 
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3Jrclant). 

Trial  by  a  Jury  of  the  next  Engliffj  County.      Page  859.     See 

'Trial,  Berwick. 
Importation  from  Ireland  into  this  Kingdom.      1 175,   1170.     bee 

Statutes,  Conviction. 

3fttt>ges  £>jt»er£. 

In  Vacation,  a  Judge  at  Chambers  may  make  an  Order  <<  That 
"  the  Defendant  ihall  plead  fuch  a  Plea  as  he  will  /land  by.     782. 

"Pleading  issuably"  means  Pleading  Jucb  an  Mue  as  the  Plain- 
tiff might  go  to  Trial  upon.     782. 

3Jtttigmcnc 

•p\ml — Interlocutory — 

On  the  Crown- Side —  . 

j  ft.  The  Judgment /gwi  /«  the  Office  is  <w/y  interlocutory  :  And 
the  Award  ,c  quod  capiatur"  is  only  to  bring  the  Defendant  in  ; 
but  is  not  itfelf  the  final  Judgment.     801. 
2d.  Therefore  a  Motion  in  Arrefi  of  Judgment  may  be  made  (on 
the  Crown  Side)  at  any  Time  before  Sentence  pronounced,     ibid. 
Villainous— What  it  is ;  and  when  to  be  awarded.     996. 
For  the  Plaintiff,  on  One  Count  or  on  One  Plea;  and  againfi  Hun, 
on  another :  In  what  Manner  Co/Is  are  to  be  taxed.     753  to  756. 
and  1232.     See  Pleading. 

gjuriSDtctiotn 

Content  can  not  give  it  to  a  Court  which  has  it  not.     746. 

Of  the  Court  of  King's  Bench  is  not  taken  away,  unlefs  by  exprefs 

Words.      1042.     See  Certiorari. 
Ancient  Demefne — See  Ancient  Demefne. 

5tid!ccs  of  ^eace- 

Charge  of  refufing  to  receive  an  Information  againfi  a  Baker,  for 
baking  Puddings  Pies  and  other  fuch  Things,  for  Dinner,  on  a 
Sunday,  contrary  to  29  C.  2.  c.  27  :  Whereas  He  did,  in  Fadl, 
receive  and  hear  it.  The  Rule  to  fhe  w  Caufe  why  an  Information 
fhould  not  go  againft  the  Juflice  for  a  Mifdemeanour,  was  dis- 
charged with  Co/is.     787,  788.     See  Baker. 

Afting  honejlly  and  candidly,  and  without  any  bad  View  or  ill  Intention 

ihall  not  be  punifhed  in  the  extraordinary  Courfe  of  an  Information, 

even  though  He  has  afted  illegally:  But  the  Party  complaining 

°  ihall 
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fhall  be  left  to  his  ordinary  Remedy.  1162.  And  where  They 
are  complained  of  without  Reafon,  they  (hall  have  Cojh,  Page 
1 162. 


I 


Hatttt 

S  necefiary  to  be  underftood  by  a  Perfon  put  Apprentice  to  a 
Surgeon  of  London.     892  to  897.     See  By-Law. 

Where  the  true  Time  of  fuing  it  out  is  material,  It  may  be  Jhcwn, 
notwithstanding  the  Tejie.  963  to  967.  See  Pleading  950  to 
969. 

It  was  not  fettled,  till  many  Years  after  the  Statute  of  21  J.  r. 
c.  16.  "  That  the  Plaintiff  might  reply  a  Latitat."     96  r. 

And  now,  though  the  Latitat  is  holden  to  fave  the  Bar,  within  the 
Equity  and  Reafon  of  the  Statute,  yet  it  muft  be  taken  out  with 
Intent  to  declare  in  that  Action,  and  muft  be  continued  to  the  Fi- 
ling of  the  Bill.     ibid. 

The  TeJle  of  a  Latitat  fued  out  In  Vacation  mujl  be  of  the  preceding 
Term.     964. 

A  Latitat  is  a  good  Commencement  of  a  Penal  Action.     964. 

A  Latitat  may  bear  Date  before  the  Caufe  of  Action,  if  really  profe- 
cuted  after  it.     967. 

A  Leafe  "  for  7,  14,  or  21  Years,  as  the  Lejfee  Jhall  think  proper-,'" 
(upon  which  the  LefTee  enters,  and  continues  in  PofTeffion;)  is 
undoubtedly  a  good  Leafe  for  [even  Years ;  whatever  may  be  it's 
Validity  as  to  the  two  other  eventual  Terms,  of  14  and  21  Years. 
1034. 

A  Leafe  may  tommence  at  one  Day,  in  Point  of  Computation  ;  and  at 
another  Day,  in  Point  of  Inter •eft  :  And  fuch  a  Leafe,  "  Habendum 
"  from  a  Day  part,  for  50  Years  then  nextenfuing  ;  the  faid  Term 
M  to  commence  and  begin  from  and  immediately  after  the  Deter- 
**  mination  of  an  exifting  Leafe  of  the  fame  Premiffes,"  mail  not 
be  efieemed  uncertain  in  it's  Commencement,     j  190  to  11 98. 

Hflbcl,  fUbellous. 

Words  fpoken  or  fworn  in  a  Man's  own  Defence  againft  a  Complaint 
in  a  Court  of  Juftice,  are  ?iot  actionable  ;  becaufe  'tis  in  a  legal  and 
judicial  Way :  The  Words  were — "  which  Sir  J.  A.  hath  fo 
"  fofeb  fworn  againft  Him."     809  to  813.     See  Affidavit, 

ILiccfice — 
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Hftcncc— 

To  /•//  Ale.  Page  653,  6,-4.  V.  fitpra  556  to  565.  and  Infor- 
mation t  (under  pa.  653,  654.) 

fUtm'tattoti. 

In  Pleading  the  Statute  of  21  J.  1.  c.  16.  Tf  the  Plaintiff  replies 
"  That  He  iued  out  a  Latitat  teftcd  within  Time"  the  De- 
fendant may  (in  his  Rejoinder)  pew  the  true  Time  of  filing  it  out, 
notwithftanding  the  Tefte.     967.     See  Pleading,  950  to  969. 

The  Limitation  of  Suits  is  founded  in  public  Convenience,  and  adop- 
ted by  Courts  of  Equity.  961. 

The  Replying  a  Latitat  is  now  holden  to  five  the  Bar,  within  the. 
Reafon  and  Equity  of  the  Statute  :  But  it  muft  be  taken  out  with 
Intent  to  declare  in  that  Acliou  j  and  muft  be  continued  to  Fi- 
ling the  Bill.     961. 

Of  Aftions.  Acknowledgment  of  the  Debt,  after  Commencement 
of  the  Action,  takes  it  out  of  the  Statute  of  Limitations.      1099. 

On  the  Return  of  a.  Habeas  Corpus  [cum  Can  fa)  the  Validity  of  a  By- 
Law  fhall  not  be  determined  in  a  fummary  Way,  in  the  Cafe  of 
any  Corporation  except  London.  77610780.  Sec  Habeas  Corpus 
aim  Caufa. 

No  Writ  of  Error  lies  to  B.  R.  from  their  Courts ;  though  it  does 
from  all  other  Corporation  Courts,     ibid. 


©antmmtts— 

TO  reftore  a  Corporator.     731  10736.     See  Corporation,  Amo- 
tion, Disfranchisement, 
Crofs  or  Concurrent  Mandamufes,  "  to  go  to  Elections  in  Corporations," 

are  not  to  be  granted  rfCciuf:,  without  fome  fpecial  and  particular 

Reafons:  783  to  7S5. 
But  'tis  otherwffe,  if  there  be  a  Ground  of  Sufpicion  laid  "  that  the 

"  Party  firft  applying  for  the  Writ  does  not  really  mean  to  execute 

"  it."     ibid. 
The  Court  will  not  fpecify  to  Whom,  by  Name,  fuch  Writs  fhall  be 

directed  :  The  Perfon  who  applies  for  it,  is  to  take  Care,  at  his 

Peril,  that  it  be  directed  to  the  proper  Perfon.     784,  785. 
Directed  to  the  Mayor  and  f urates  (of  Rye)  "  10  admit  and  fwear 

"  a  Jurate."     The  Mayor  claims  a  fole  and  exclujhe  Right  to 
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the  Nomination  of  Him  ;  and  the  Jurates  deny  any  fuch  Right 
in  the  Mayor  :  So  that  they  can  never  join  in  any  Return.     It 
was  therefore    contented  to  try  the  Right  in  a  feigned  IfTue. 
PageygS,  799. 
To  admit  a  Quaker,  having  taken  his  Affirmation,  but  refilling 
to  take  the  Oath  prefcribed  by  26  G.  2.  c.  18.  into  the  Free- 
dom of  the  Turkey  Company — was  granted  peremptorily.     1004, 
1005.     See  Quaker. 
Brought  by  a  Corporate-Officer,  who  is  charged  with  having  emitted 
to  take  the  Sacrament  within  a  Tear  before  his  Election,  and  "  Non 
fuit  electus"  returned  to  it : — When  it  is,  and  when  it  is  not  incum- 
bent upon  Him  to  prove  his  having  done  it.     10 13  to  10 17. 
See  Sacrament. 
Lies,  to  rejlore  a  Curate  of  a  Chapel,  being  a  Donative  endow- 
ed with  Lands;  the  Curate  having  been  appointed,   and  claiming 
a  Right  (though  contefted,)  and  having  a  Licence,  and  having 
been  11  Weeks  in  quiet  Poffiejfion,  and  then  turned  out  by  Force  : 
For  this  \s  a  temporal  Right ;  and  were  there  is  a  temporal  Right, 
the  Court  will  aiiift  by  Way  of  Mandamus.     1044  to  io47- 
I  ft.  A  Mandamus  "  to  rejlore'"  is  the  true  fpecific  Remedy  for  a 
wrongful  Difpofleflion  of  any  Office  or  Funclion  which  draws 
Temporal  Rights  after  it ;   in  all  Cafes  where  the  eftablifhed 
Courfe  of  Law  has  not  provided  a  fpecific  Remedy  by  another 
Form  of  Proceeding.     1 045. 
2d.  If  the  Bifhop  had  refuled  (without  Caufe)  to  Ucenfe  this  Chap- 
lain, He  might  have  had  a  Mandamus,     ibid. 
3d.  Neither  EjeSiment  nor  Trefpafs  (if  He  had  the  legal  Property 
in  Him,  and  could  bring  thofe  Actions,)  would  be  a  specific 
Remedy  to  reftore  Him  to  his  Pulpit  and  quiet  Him  in  the  Ex- 
ercife  of  his  Function,     ibid. 
To  a  Trcafurer  of  a  County,  requiring  Flim  to  reimburse  Conjlables, 
on  the  Act  of  17  G.  2.  c.  5.  §  16,  ly.  relating  to  Rogues  Va- 
gabonds and  idle  and  diforderly  Perfons.      11 97,    11 98.     See 
Statutes. 

^anoj— 

Neither  the  Quit-Rents,  nor  the  Heriots,  or  other  Cafual  Profits  of  a 

Manor  are  rateable  to  the  Poor-T^x.     991  to  993. 
Holden  in  Ancient  Demefne.     See  Ancient  Demefne. 

damage— 

Contrary  to  26  G.  2.  c.  33.  §  11.  is  absolutely  void.      898, 

899.     See  Orders  of  Removal. 
In  a  foreign  Country,  muft,  in  general,  be  governed  by  the  Laws 

of  that  Country,  where  had :  But  Marriages  in  Scotland,  of  Per- 
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fons  going  from  England  for  that  Purpofe,  may  come  under  a  very 
different  Consideration.     Page  1079,   1080, 

In  whofe  Name  the  Action  for  them  is  to  be  brought.     668.     See 

Ejectment. 
Wh.it  muft  be  proved  by  the  Plaintiff  in  fuch  Action.     667,  668. 

See  Ejectment. 
What  may  or  may  not  be  controverted  by  the  Defendant,     ibid.    See 

ut  fupra. 

warn*. 

A  Subflitute  muft,  fince  the  Act  of  33  G.  2.  c.  22,  be  coniidered  as. 
a  Militia-Man  within  the  31  G.  2.  ^.  26.  §  28.     1151. 

Though  a  Town  has  a  feparate  Stock  of  their  own,  and  does  not 
contribute  to  the  County-Stock,  yet  they  ought  to  be  reimburfed 
out  of  the  Count Y-Stock,  for  Allowances  made  (under  a  proper 
Order)  to  the  Families  of  fuch  of  their  Men  as  have  been  Substi- 
tutes for  Inhabitants  of  other  Parts  of  the  County,     ibid. 

Payment  of  it  into  Court.     578.     See  Practice. 

Of  Ships  abroad,  or  Cargoes  upon  the  High  Seas,  by  a  Trader,  is ' 

good,  without  actual  Delivery  of  Poffeffion.     941.     See  Bank- 
rupt. 
Of  Copyhold  Land  in  Fee,  forfeited,  and  devifed  by  the  Mortgagee. 

969  to  980. 
A  Mortgage  is  a  Charge  upon  the  Land:  And  whatever  Words  in 

a  Will  would  give  the  Money,  will  carry  the  Land  along  with  it. 

978. 

1  ft.  It  will  be  liable  to  Debts,     ibid. 

2d.  It  will  go  to  Executors,     ibid. 

3d.  It  will  pafs  by  a  Will  not  made  according  to  the  Statute  of 
Frauds,     ibid,  and  979. 

4th.  The  Jffignment  of  the  Debt,  or  Forgiving  it,  will  draw  the 
Land  after  it.     979. 

5th.  So  if  the  Debt  was  forgiven  only  by  Parol,     ibid. 


J3auijja' 
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iRain'gatt'cti 

MAY  not  be  objlrufied  by  cafting  Rubbijh,  or  unlading  Ball  aft  t 
in  any  Havens,  Roads,  Channels  &c ;  but  only  upon  the 
Land,  where  the  Tide  never  flows:  By  34,  35  H.  8.  c.  9.  and 
19  G.  2.  c.  22.     Page  656  to  661. 
1  ft.  The  Unloading  it  into  a  Hopper,  with  Intent  to  carry  it  cut 

to  Sea,  is  an  Offence  againfl  the  exprefs  Provision  of  the  latter 

Act,  which  fays  "  That  it  fhall  not  be  difcharged,  but  only 

upon  Land.     659,  660. 
2dly.  But  putting  it  into  the  Hopper,  in  Order  to  carry  it  upon 

Land,  would  not  be  fo.     ibid. 
3dly.  Nor  Shifting  it  out  of  one  Ship  into  Another,  without  Ir 

tendon  to  drop  it  any  inhere,     660. 


•• 


MtV&  JFojeft 


The  Statute  of  9,  10  W.  3.  c.  36.  for  the  Increafe  and  Prefervation 
of  the  Timber  therein,  [V.  §  1.  and  §  9.)  gives  the  Crown  Power 
to  inclofe  2000  Acres,  (viz.  1000  immediately,  and  1000  at  a 
Jpecifted  Time  -,)  and  afterwards  to  inclofe  more ;  freed  and  dif- 
charged of  all  Manner  of  Rights  &c. 
ift.  By  the  9th  Section,  the  Right  of  Common  is, 

1.  In  the  inch  fed  Parts,  retrained  abfolutely,  fo  long  as  they 
remain  inclofed.      11 19,  11 20. 

2.  In  the  uuinclofed  Parts,  It  is  continued,  under  certain  Limi- 
tations and  Exceptions,     ibid. 

2dly.  But  the  Right  of  Pannage  is  (by  that  Section)  abfolutely 
taken  away,  for  1 8  Years ;  and  is,  even  after  that,  refrained  to 
■a  limited  Time  (viz.  between  14th  September  and  nth  No- 
vember. )     ibid. 

.  Thefe  Reftri&ions  take  Place,  though  1000  Acres  only 
be  vet  inclofed  :  It  is  not  a  Condition  precedent,  "  that  the 
"  Whole  fhall  be  firft  inclofed."     ibid. 

I 

Shall  not  be  granted,  even  where  the  Jury  have  found  for  the  De- 
fendant ngaiiijl  Evidence-,  if  the  Plaintiff  appears  to  have  received 
no  real  Injury,  and  the  Damages  (if  the  Verdict  had  been 
found  for  the  Plaintiff)  could  have  been  but  a  mere  Trifle.  665. 
V.  next  Cafe  below. 

Though  the  Ground  of  a  Verdict  for  a  Plaintiff  be  wrong,  yet  if 
no  Injuftire  be  done  to  the  Defendant ;  or  if  the  Plaintiff  can,  by 
another  Form  of  Aclion,  recover  as  much ;  No  new  Trial  fhall  be 
granted  :  Contra,  where  Injufice  is  done  Him  by  it }  and  if  it  be. 
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not  clear  that  the  Plaintiff  may  recover  as  much  by  another  Form 
of  Aclion.     Page  9 36. 
With  o  u  t  Co/is.     1228.     See  Bill  of  Exchange. 

jfrottce— 

To  feleft  Bodies. of  Corporations;  which  felecl  Bodies  have  Power 
to  amove.     731  to  736.     See  Disfranchifement,  Amotion, 


UPON  Surveyors  of  Highways,   "  to  pafs  their  Accounts,  and 
"  pay  over  Money,"  cannot  be  made,   originally,  by  the 
General  Quarter-Seflions.     745,  746. 
1  ft.  This  jurifdi&ion  is  given  to  a  Special  Seflions  by  3,  4  W.  Gf 

M.  c.  12.  §9.     ibid. 
adly.  The  General  Quarter  Seflions  have  no  fuch  Jurifdiclion,  but 

on  Appeal,     ibid. 
3dly.  Confent  can  not  give  Jurifdiclion  to  a  Court  that  has  none, 
ibid. 
On  Appeal  from  Poor-Rates — Quit  Rents,  Heriots  or  other  Cafual 

Profits  of  a  Manor,  are  not  ajfejfable.     992. 
■On  D°. — -Five  private  Perfons  take  a  Leale  of  29  old  Hcufes,  to  be 
converted  into  an  Hospital  for  Lunatics  fupported  by  free 
and  voluntary  Contributions  of  private  Charity  :  Which  Hofpital 
-was  laid  out  in  Wards  and  Cells  for  the  Lunatics  and  Lodging-Rooms 
for  the  menial  hired  Servants  neceffarily  attending  them;   And 
None  but  the  poor  helplefs  Lunatics  and  the  Perfons  necejfarily  at- 
tending them  have  any  kind  of  Dwelling  in  or  Occupation  of  the 
faid  Hofpital.     One  Jofeph  Mansfeld  (the  Appellant)  was  the 
principal  Perfon  hired  from  Year  to  Year,  and  receiving  Wages, 
and  being  in  the  faid  Hofpital  for  the  Purpofes  of  attending  on  the 
faid  Lunatics,  and  having  no  other  Abode  Occupation  or  Ejla- 
bliflment  therein  :  And  the  5  Leffees  have  not,  nor  ever  had,  nor 
can  have  any  Profit  Benefit  or  Advantage  from  the  Premises,  nor 
any  Pofleffion  or  Occupation  thereof,  otherwife  than  as  aforefaid. 
Mansfi  e  ld  was  rated  as  Occupier.     He  appealed.     The  £ef- 
fions  difmifs  the  Appeal,  and  confirm  the  Rate;  declaring  their 
Opinion  <c  That  the  faid  Tenement  called  St.  Luke's  Hofpital 
"  ought  to  be  ajfejfed  and  rated  towards  the  Relief  of  the  Poor, 
"  by  the  faid  Rate.     But  their  Order  was  quaflied  by  this  Court. 
1063  to  1066.     For, 
Per  Cut:' 

1  ft.  If  no  Perfon  can  be  fixed  upon,  who  may  properly  be  rated 
as  Occupier,    there  can  be  no  Rate  made  upon  it  at  all. 
1063. 
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idly.  Neither  the  Leffees,  (who  are  merely  nominal  uninterefled 
Truftees,)  nor  the  Servants,  much  lefs  the  Lwiatics  themfelves, 

'     are  rateable  as  Occupiers.     Page  1064,   1065. 

3dly.  This  is  not  like  the  Cafe  of  Hofpitals  of  Royal  Foundation 
where  the  Officers  have  Apartments  which  they  ufe  as 
Dwelling-Houfes  (as  in  Chelfca  and  Greenwich  Hofpitals)  where 
They  and  their  Families  refide  :  For  it  has  been  determined 
"  that  All  thofe  large  difiincl  Apartments  ought  to  be  taxed  to 
"  the  Window-Lights  as  Dwelling-Houfes ;  and  that  the  faid 
■"  Officers  are  rateable,  for  them,  to  that  Tax."  1063, 
.  J  064. 

iw  eidl 

^Dj&ers  of  Sftcrooftai-— 

A  Pauper  cannot  be  removed  from  his  own  ;  though  He  came  ori- 
ginally into  the  Parifti  by  Certificate.  702.  V.  jupra,  under 
far.  507. 
Apprentice  to  a  Certificate- Man  does  not  gain  a  Settlement,  where  the 
Mafter  (being  uncertificated  at  the  Time  of  Binding)  obtains  and 
delivers  a  Certificate,  before  the  Apprentice  has  ferved  Him  40 
Days  :  For,  'by  1 2  Ann.  Stat,  i .  c.  1 8.  §  2.  it  is  a  Condition  pre- 
cedent to  the  Apprentice's  gaining  a  Settlement,  "  That  He 
cc  mufl  have  'been  bound  to  and  ferved  for  40  Days,  a  Mafter 
cc  who  did  not  either  come  into,  or  reside  in  the  Pariflyby  Li- 
"  cence  of  a  Certificate."  752,  753. 
Thomas  Lymer,  legally  fettled  in  Shen'/lon,  took  a  Houfe  in  Gratwich 
at  30 s.,  per  Annum ;  and  afterwards  took  2  Acres  of  Land  in 
King's  Bromley,  for  the  growing  of  Potatoes,  from  Candle- 
mas to  Michaelmas,  for  9/.  and  alfo  4-  an  Acre  there,  at  405. 
for  the  like  Term  ;  and  paid  his  Rent  for  all  the  Premiffes,  which 
were  of  the  Value  aforefaid.  He  entered,  and  enjoyed  the  Lands 
during  the  Term ;  and  lodged  above  40  Days  in  K.  B.  (where  the 
'Land  lay,)  for  the  Convenience  of  digging  up  and  difpofing  of  the 
Potatoes.     760. 

I  ft..  It  was  agreed,  That  //"the  Taking  be  fufficient,  this  Refdence 
would  gain  Him  a  Settlement  in  the  Parifti  wherein  He  refided. 
761,  763,  764. 
2dly.  This  Taking,  of  above  10/.  per  Annum  Value,  in  the  Man- 
ner fated,  is  fufficient.     763,  764. 
3dly.  For  the  Criterion  of  the  Act  of  13,   14  C.  2.  c.  12.  is  the 
Credit  and  Ability  of  being  trufted  with  and  ufing  a  Tenement 
or  Tenements,  in  the  fame  Parifti  or  in  different  Parifhes,  of 
the  yearly  Value  of  10 A  Such  a  Perfon  not  being  confidered 
by  the  Legiflature,  as  a  Vagrant,     ibid. 
4thly.  And  a  Taking  "  for.  a  whole  Year"  is  not  necefary :  The 
Value  is  the.  Thing  to  be  regarded ;  ?20t  the  Duration  of  the 
Tenure.     763,,  764,  765. 

5thly, 
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5thly.  Efpecially,  in  a  Species  of  Culture  where  the  whole  Tear's 
Profit  arifes  in  one  particular  Part  or  Seafon  of  it.     Page  763, 
764. 
A  Servant  hired  for  a  Year,  going  away  for  the  laft  5  Weeks,  and 
ferving  another  Perfon,  is,  or  is  not,  a  Dissolution  of  the  Con- 
tract; according  as  it  is  with,  or  without,  the  Leave  of  his  Mafter 
or  Miftrefs.     790.     V.  ante  592  to  595. 
Here,  the  Miftrefs  gave  a  general  Leave  to  work  with  this  Perfon ; 
And  when  they  came  to  fettle  Accounts,  the  Servant  returned  to 
liis  Miftrefs  the  exacl  particular  Sum  received  of  this  Perfon,  for 
his  5  Weeks  Work  :  Which  made  it  clear  to  the  Court,  That 
this  was  an  Abfence  with  Leave.     790. 
Mary  Dormer  married  Abraham  Coiffeau,  born  in  St.  M.  B.  G.  Sou 
of  Ifaac  Coiffeau  a  Frenchman  that  had  never  gained  any  Settlement 
in  England,  and  of  Elizabeth  Taylor  who  was  born  in  St.  Ka- 
tharine's.    Abraham  Coffeau  died.     The  Settlement  of  Mary  his 
Widow  and  her  Infant  Children  by  Him,  is  in  St.  Katharine's, 
where  Elizabeth  Taylor  Mother  to  Abraham  Coiffeau  was  iettled. 
870  to  875. 

ift.  Elizabeth  Taylor,  Abraham  Cofeau's  Mother,  muft  here  be 
ronfidered  as  fettled  where  me  is  ftated  to  have  been  born. 

87*,  873 
adly.  Abraham's  Settlement  muft  follow  the  Settlement  of  his 

Mother  ;  becaufe  his  Father  had  none.     872,  873. 
3dly.  And  the  Settlement  of  Abrahams  Wife  and  Children  muft 
follow  His.  ibid. 

4thly.  Therefore  Mary's  Place  of  Settlement  is  out  of  the  Cafe; 
beino-  that  of  her  Hujhand.     ibid.     And  that  of  her  Hufband  is 
here  known,     ibid. 
£thly,  Birth  would  give  even  a  legitimate  Child  a  Settlement,  in 

■Cafe  it's  Parents  had  none.     873. 
6thly.  There  is  no  Difference  or  DijlinSlion  between  an  acquired 
and  a  derivative  Settlement.     87.2,  873. 
The  Marriage  of  a  Pauper  heing  contrary  to  26  G.  2.  c.  33.  §  1  r. 
(the  Man^being  under  Age  and  not  &c,)  washolden  to  be  ab- 
solutely void :  And  therefore  the  Woman  and  Child  could  not 
be  removed  to  his  Settlement.     898,  899. 
The  being  affeffed  to  the  Land-tax,  and  paying  it,  though  allowed 
it  again  by  the  Landlord,  gains  a  Settlement :  Determined  as  a 
fettled  Point.     902,  903.     V.  fupra,  under  Pages  247,  248.  and 
370,  371.  and  623. 
The  Pauper  let  Himfelf  to  his  Brother,  a  Carpenter,  a  legal  Inha- 
bitant of  Hitcham,  for  one  Year ;  and  continued  in  his  Service  a 
Year.     By  their  mutual  Agreement,  the  Pauper  was  to  receive 
no  Wages  in  Money ;  but  his  Brother  was  to  teach  Him  the  Trade 
of  a  Carpenter,  and  to  provide  Him  with  Meat  Drink  Wafliing 
and  Lodging.     He  was  to  do  all  his  Brother's  Bufinefs  in  the 

Farming 
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Farming  Way,  and  any  other  Work.  Particularly,  his  Brother 
having  taken  a  Neighbour's  Corn  to  cut,  He  ordered  the  Pauper 
to  cut  it:'  He  did  fo ;  and  his  Brother  took  the  Money.  The 
Pauper  hereby  gained  a  Settlement  in  Hitchatn.     Page  910,  911. 

The  laft  mentioned  Order  was  fent  down  to  be  amended,  upon  Al- 
legation and  Affidavit  of  a  Miftake  in  the  Fact  of  it «  viz.  bein-> 
mentioned  as  a.  married  Man,  when  in  Fad:  He  was  /ingle.    911. 

And  the  Seflions  heard  new  Evidence,  which  proved  that  He  was 
Jingle  at  the  Time  of  the  Hiring.     911. 

.But  as  the  Affirmance  of  the  Order  -of  Seflions  arofe  from  it's  being 
amended  upon  new  Evidence,  The  Court  dij'charged  the  Recogni- 
zance.    91 1  and  1035. 

A  Child  of  8  Years  of  Age,  taken  into  a  Family  out  of  Charity, 
and  boarded  lodged  and  clothed  ;  but  without  any  Hiring  or  any 
Contract  as  to  Continuance,  Service,  Wages  or  Gratuity'; 
gains  no  Settlement  by  this  Service,  though  He  continued  fix 
Years  in  it :  And  upon  this  State  of  the  Cafe,  no  Hiring  can  be 
prefumed,  though  it  was  near  50  Years  ago.  Indeed,  where  a 
General  Hiring  is  Jlated,  the  Court  will  prefume  it  to  have  been 
a   regular  One,    unlefs  the  contrary  appears.     980.     V.  infra 

99°-, 
A  Servant  was  frighted  into  Fits,  17  Days  before  the  End  of  her 

Year's  Service,  and  thereby  rendered  incapable  of  performing  any. 
Her  Matter  fent  Her  firft  to  a  private  Houfe  :  And  She  was  af- 
terwards taken  into  an  Hofpital ;  and  her  Indifpofition  laded  be- 
yond the  Expiration  of  her  Year;  So  that  She  never  returned  to 
her  Service.  But  her  Mittrefs,  in  the  Interim,  paid  Her  the 
•  whole  Year's  Wages.  No  Words  of  Difcharge  patted.  945  to 
:  956:"  The  Court  clearly  held  as  follows ;  viz. 
ift.  She  gained  a  Settlement  by  this  .Service,  ibid. 
2d.  Sicknefs  (the  Act  of  God)  does  tiot  dtfeontinue  the  Service,  or 

prevent  a  Settlement.  948,  949, 
3d.  The  Time  of  Sicknefs  makes  no  Difference ;  be  it  in  the  Be- 
ginning, Middle,  or  End  of  the  Year.  948^  94*9.' 'Itis  not  like 
the  Cafe  of  Abfenc'e  without  Leave ;  which,  if  it  be*:  in'- the 
Middle  of  the  Servant's  Year,  may  be  purged' by  redeiving 
Him  again  ;  though  not  fo,  if  it  be  at  the  End  of  the  ¥ein, 
when  he  never  returns^  ibid.  But  Abfcnce  with  Leave1,'  for 
a  fhort  Time,  or  even  to  go  upon  any -other  Service,  and 
Payment  of  the  'whole  Wages,  does  'not  hinder  frdm  being  a  fair 
bond  fide  Service,     ibid.  < 

4th.  If  a  Servant  is  taken  ill  by  the  Vifitation  of  God,  the  Matter  is 
bound  to  provide  for  and  take  Care  of  fuch  Servant,  and  can 
not  deduB  Wages ;  perLd.  Mansfield.     948. 
5th.  The  being  fent  to  an  Hofpital  makes  no  Difference  from  be- 
ing under  her  Matter's  Roof.     948,  949. 

.is.fi 
4.  «6th„ 
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6th.  V  Continuing  and  Abiding  in  the  Service,"   (per  Denifon  J.) 

means  not  defining  it.     Page  949. 
7th.  Gaining  a  Settlement  is  u  Benefit  and  Reward  to  a  Servant ; 
(^/>fr  Fofter  and  IV d mot.)     949. 

A  Farm  of  S  /.  #r  Annum  in  Kraveton  was  hired  for  a  Year,  by 
the  Pauper  alone  :  And  He  and  Another  ycz'/tf/y  hired  another 
Iv.rm  there,  of  3  /.  1 5  s.  per  Annum,  and  agreed  "  that  the 
<c  Other  mould  have  One  Half  of  the  Corn  and  Hay  ;  and  after 
"  that,  the  Pauper  mould  occupy  the  -whole  Farm,  to  the  End  of 
"  the  Year,  paying  to  the  other  4  s.  for  his  Share  of  it."  Per 
Cur' — All  this  taken  together,  is  under  the  Value  of  10  I.  per 
Annum.  For  the  Value  muft  be  eftimated  according  to  the 
Rent:  And  this  Rent  (of  8/.  and  1 /.  17 s.  6d.)  does  not 
amount  to  10/.  and  the  Agreement  between  the  two  Joint-te- 
nants, about  the  45.  can  not  be  considered  as  a  Rent.     988. 

A  Hiring  at  all,  is,  by  Law,  a  Hiring  for  a  Tear.  990.  And 
the  following  Dialogue  is  clearly  a  fujfeient  Hiring ;  viz.  "  Do 
"  you  like  the  Life  of  a  Keeper  ?"  Anfwer  (by  the  Servant,  the 
Pauper,)  in  the  Affirmative.  Matter— "  Then  Go  into  Ned  Hill's 
"  Place;  and  you  mail  want  no  Encouragement ;  I'll  give  you  a 
"  Suit  of  Cloaths  dire&ly."  To  which,  the  Pauper  readily  ccn- 
fented,  and  went  into  the  Place.  Note — The  Mafter  was  a 
Head- Keeper :  And  Ned  Hill  had  been  many  Years  One  of  his 
Servants  or  Under-Keepers,  at  the  Wages  of  3  /.  a  Year  and  a 
Keeper's  Livery,  befides  Meat  Drink  and  Lodging.     990. 

£^gtttal  (Writ.) 

An  Original  Writ  is  abateable,  if  it  bears  Date  before  the  Caufe  of 
Action.     967. 

£>terfeer— 

A  Rate  can  not  be  made  to  reimburfe  an  Overfeer:  But  He  may 
reimburfe  Him/elf  wbiljl  in  Office,  out  of  the  next  Money  railed. 

1153,   1157. 
Poor-Rates  mould  (as  it  feems)  either  be  made  Monthly,  or  at  leaft 

divided  and  diftributed  into  fo  much  per  Month.     1 157. 
Dying  with  Parifh-Money  in  his  Hands,  his  Executors  or  Admini- 

Arators  muft  pay  it  before  any  other  Debts,  (by  17  G.  2.  <\  38. 

1 3.)     1154,1156,1157. 


Part  IV.  Vol.  II.  7Y  ftarflfl-- 


A  T a  B  L  E  of  the  Principal  Matters 

rONSTABLE  of  a  Manor  including  the  Parifh,  but  more  ex- 
^     £enfrve,  is  not  a  PARisH-Officer  within  10,  II  IV.  3.  c.  23. 
§2,  3.     1182101187.     Set  Certificate. 

•vlbs 

pauper—  , 

Upon  an  Attachment  for  a  Contempt :,  The  Defendant  can  :not  be 
admitted  to  defend  in  Forma  Pauperis.     1039. 

In  an  Attfwer  in  Chancery — No  Need  to  prove  Identity  of  Perfon, 
nor  actual  Swearing.     1189.     See  Proof.  . 

Z)r.  Shebbeare,  convicted  of  writing  and  publiming  a  Treafonable 
Libel,  was  ordered  (as  One  part  of  his  Sentence)  to  be  fet  in  and 
upon  the  Pillory,  at  Charing  Crofs.  The  Under-Sheriff  of  Mid- 
dlefex  (Mr.  Arthur  Beardmore)  fuffered  Him  to  ftand  upon  it 
only,  in  a  Sort  of  Triumph,  without  putting  his  Head,  Neck, 
Arms,  or  Hands  through  the  refpedtive  Holes;  a  Sirvant  in 
Livery  holding  an  Umbrella  over  his  Head.  And  although  the  Un- 
der-Sheriff mewed  that  his  officiating  that  Day  was  quite  acci- 
dental; and  though  He  produced  many  Affidavits  to  mew  that 
it  was  not  ufual,  in  Middle/ex,  to  put  the  Head,  Neck  or  Arms 
or  Hands  through ;  and  though  He  fwore  pofitively  to  the  Inno- 
cence andUprightnefs  of  his  Intention,  and  that  He  did,  accord- 
ing to,  the  left  of  his  Judgment,  fully  and  duly  execute  the  Sentence 
of  the  Court  in  the  usual  and  common  Manner;  Yet  an  Attach- 
ment iffued  againft  him  for  this  Contempt :  And  He  afterwards 
was  fined  50/.  and  committed  to  the  Cuftody  of  the  Marfhal,  for 
2  Months.     794  to  798. 

I&iap-— 

Money  loft  or  lent  at  Play ;  And  Securities  given  for  the  fame.  1 077 
to  1088.     See  Gaming. 

$leamng* 

Defendant  pleads  two  Pleas  (by  Leave,  under  4,  5  Ann.  c.  16.) 
1 .  Not  guilty ;  2dly.  Not  guilty  within  6  Tears :  On  the  former 

of 
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of  which,  lffue  is  joined,  tried,  and  found  for  the  Plaintiff,  with 
Damages ;   On  the  latter,  there  is  a  Demurrer,   Joinder  in  De- 
murrer, Argument  (fubfequent  to  the  Trial,)  and  Judgment  jor 
tjje  Defendant,     Page  753. 
1  ft.  The  general  Queftion  might  require  much  Confederation  : 

754- 
2dlv.  But  the  particular  Circutnjlances  of  this  Cafe  fufnce  for  it's 

Determination,  without  going  into  the  general  Queftion.     ibid. 

1.  The  Plaintiff,  upon  the  Whole,  has  no  Caufe  of  Action. 
ibid. 

2.  Therefore  He  can  have  neither  Judgment  for  Him,  norCof; 

755- 

3.  The  Judgment  muft  be  for  the  Defendant,     ibid. 

4.  And  the  Defendant  muft  have  Cojis  of  the  Demurrer,     ibid. 

5.  But  upon  the  Trial,  no  CoJls  on  either  Side.     ibid. 

6.  The  former  Plea  is  not  neceffarily  implied  in  the  Latter  : 
For  the  Plaintiff  might,  in  the  Courfe  of  Pleading,  have 
carried  the  latter  off  from  the  Merits,  to  a  Collateral  Point. 
ibid. 

Withdrawing  a  Replication  and  Replying  de  novo  was  permitted  (for  a  • 
reafonable  Caufe)  after  6  Terms;  and  confidered  as  an  Amend- 
ment.    755,  756. 

In  Debt  upon  Bond,  for  the  Penalty,  where  there  are  alternative 
Parts  of  the  Condition,  the  Plaintiff  muft  confine  Himfelf  to  a 
particular  Breach,     yy^,  yy^. 

There  is  no  Need  to  fpin  out  Pleadings  to  Prolixity,  where  the  Thing 
is  known  :  As,  to  fjpecify  the  refpective  Proportions  of  the  Pay 
of  a  Regiment,  in  affigning  a  Breach  in  an  Agent's  Non-Payment 
of  it.     ibid. 

Concluding  with  an  Averment,  inftead  of  Concluding  to  the  Country, 
is  only  Form,  and  ought  to  be  ftewn  for  Caufe  of  Demurrer. 
ibid. 

Where  an  Affirmative  and  Negative  are  not  applied  to  the  fame  Thing, 
the  Conclufion  needs  not  be  to  the  Country,  ibid.    V.  infra  1022. 

Bond  conditioned  "  to  pay  Money  on  or  before  fuch  a  Day  :"  Plea 
of"  Payment  at  a  Day  before  that  Day."  The  Plaintiff  demur- 
red to  the  Plea,  as  offering  an  immaterial  Iffue.  The  Diftinction 
is,  "  That  wherever  the  Defendant,  in  an  Atf  ion  of  Debt  upon 
"  Bond  with  a  Special  Condition,  pleads  Performance,  the  Plain- 
"  tiff  muft  affign  an  abfolute  Breach  ;  though  this  be  not  necef- 
<c  fary,  where  the  Defendant  pleads  ^Collateral  Matter,  (as  a  Re- 
"  leafe.")  The  prefent  Plea,  therefore,  is  a  proper  One:  And 
the  Plaintiff  ought  to  reply,  "  That  the  Money  was  not  paid  upon 
"  the  Day  alledged,  nor  at  any  Time  before  or  after  that  Day." 
944,  945. 
The  Statute  of  Limitations  (21  J.  1.  c.  16.)  being  pleaded  to  an 
Action  upon  the  Cafe  upon  Ajfumpfit,  and  li  that  the  Promile 

"  was 
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•"  was  not  made  within  fix  Years  next  before  the  exhibiting  cf  the 
cc  Bill,"  The  Plaintiff  replies  "  that  on  2%tb  cf  November  32  G.  2. 
■"  ('within  6  Years  &c)  He  fued  out  a  Latitat,  with  Intent 
"  to  exhibit  his  Bill  thereupon,  and  accordingly  did  exhibit  his 
"  Bill  thereupon,  m  Hilary  Term  32  G.  2;  And  that  the  Piomife 
"  was  made  within  fix  Tears  next  before  the  Suing  out  of  this 
"  Latitat."  The  Defendant  rejoins,  "  That  by  the  Courfe 
"  and  Cu/lom  of  this  Court  of  B.  R.  a  Latitat  fued  out  after  the 
"  End  of  any  Term  is  fuppofed  to  have  nTued  within  the  Term 
"  preceding  :  But  that  this  Latitat  was  really  and  truly  fued 
'•'  out  after  the  [aid  z?>th  of  November,  viz.  on  the  8th  of 
"  December  in  that  Year,  and  on  the  fame  Day  and  Year  was 
"  flZned  according  to  the  Statute ;  and  that  the  Promife  was  not 
lc  made  within  fix  Years  next  before  the  faid  8th  of  Decem- 
"  bf.r,  on  which  Day  the  Latitat  was  fo  really  and  in 
"  Truth  fued  out."  The  Plaintiff  demurred  to  this  Rejoinder. 
But  the  Court  were  All  clear  "  That  the  Averment  therein 
V  contained,  ought,  by  Law,  to  be  admitted  :"  And  in  Con- 
fequence  of  that  Opinion,  They  over-ruled  the  Demurrer,  and 
gave  Judgment  for  the  Defendant.  Page  950  to  969.  See 
Averment,  Latitat,  Limitation,  Te/le. 

Where  there  is  an  Affirmative  and  a  Negative,  the  Conclusion 
tivuft  be  to  the  Country.      1022.     V.  fupra  774. 

In  Debt  on  Bond  conditioned  "  for  G's  rendering  an  Account  within 
"  30  Days  after  any  Demand  in  Writing,"  The  Defendant  {pro- 
tefiando  "  that  no  Demand  in  Writing  was  made")  pleads  "  that 
"  G.  did  render  an  Account  within  30  Days  after  any  Demand  in 
xt.  Writing:"  The  Plaintiff  replies  "  that  a  Demand  in  Writing 
"  was  made  on  a  particular  Day  (fpecifying  the  Day;)  And  yet 
"  no  Account  was  rendered  by  G.  within  30  Days  after  it ;"  and 
concludes  to  the  Count ky.  ibid,  and  1023. 
j  ft.  This  Plea  "  that  G.  rendered  (gc  within  &c  after  any  De- 
mand" muft  be  underftood  as  if  it  had  been  worded,  "  after 
"  every  Demand."  1023,  1024. 
2d.  The  Replication  is  rightly  concluded  to  the  Country,     ibid. 

In  Covenant- — Breach  afligned  in  Non-Payment  of  Rent  to  a  Wife 
and  her  second  Hufband,  upon  a  Leafe  made  by  her  first 
Hujband  and  Her,  for. 7,  14  or  21  Years,  as  the  Lejfre  fiould 
think  proper.  The  Leffee  had  covenanted  to  pay  the  Rent  to 
thens  and  their  Executors  Administrators  and  Affigns,  during  the 
said  1  erm  :  And  He  had  entered,  and  was  poffeffed,  and  con- 
tinued in  Poffeffion.  The  fecond  Hufband  and  the  Wife  (the  former 
Hufband  being  dead)  aflign  the  Breach  in  Non-Payment  to 
Themselves  of  Rent  incurred  within  the  firfi  feven  Tears. 
General  Demurrer  to  this  Declaration.  Joinder  in  Demurrer. 
Judgment  for  the  Plaintiffs.     1034. 
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On  a  Recovery  in  C.  B.  being  put  in  I  flue  on  "  Nul  tiel Record,"  The 
proper  and  neceflary  Method  and  Courfe  of  Practice  is,  To  iffue 
a  Certiorari,  and  have  it  certified:  And  the  Court  refufed  to 
order  the  Officer  of  C.  B.  to  attend  in  B.*R.  •with  the  Record. 
1034. 

A  Declaration  confifted  of  two  Counts :  The  Defendant  pleaded  to 
One  ;  and  demurred  to  the  Other.  He  had  Judgment  for  Him 
on  the  Demurrer :  But  a  Verdict  was  given  againfi  Him,  on  the 
Plea.  The  Plaintiff  is  intitled  to  Co/is  upon  his  Verdict :  The 
Defendant,  to  none  upon  his  Demurrer.  1232.  V.  fupra,  753 
to  755. 


•f 


'$olfcp  of  jttfttratue 

•  ■         ■  * 

On  a  Ship,  and  on  the  Cargo,  (by  two  diftinct  Policies,)  from  New- 
foundland to  Portugal  or  Spain  &c.  The  Ship  was  to  be  valued 
at  the  Sum  fubfcribed  :  The  Cargo  was  Fiji)  and  other  Merchan- 
dife.  The  Ship  was  taken  by  the  Enemy ;  the  Mafter  Mates, 
and  All  the  Sailors  (except  an  Apprentice  and  a  Land-Man  taken 
cut  and  carried  to  France ;  the  Ship  remained  in  the  Hands  of  the 
Enemy  Eight  Days;  and  was  then  retaken  by  a  Britijh 
Privateer,  and  brought  into  Mi If  ord  Haven •  Immediate  Notice  was 
given  by  the  Infured  to  the  Infufers,  with  an  Offer  to  abandon 
the  Ship  and  Cargo;  The  Ship  had  been  Jo  Jar  difabled  by'  a 
Storm,  as  to  render  Her  incapable  of  proceeding  on  her  deftined 
Voyage  without  going  into  Port,  to  refit.  The  Court  held  that 
this  was  a  Total  Lofs ;  and  that  the  Infurers  might  abandon. 
683  to  699.  V.  infra  1212  :  (where  this  Cafe  is  minutely  ftated, 
and  compared  with  that  of  Hamilton  v.  Mendes.) 
I  ft.  "  Whether  the  Property- be  changed  by  the  Capture,  or 
"  not" —  *  ' 

1.  Is  a  Queftioh  immaterial^  ^  •  between  Infurer s  and  Infured. 
693  to  697.  '  • 

2.  This  Queftion  ca'n  happen;  but  m  two  Cafes ;  mtsi  between 
the  Owner  and  a  neutral  VendCe;  or^between  the  Owner  and 
a  Recaptor.     693  to  696.  '    -„ 

3.  Writers  and  Nations  differ  in  Opinion  upon  it.  Sorrifchold 
it  to  be  affoon  as  the  Battle  is  ':&ver,  all  immediate  Pxrfuit 
ceafed,  and.  all  Hope  of  Recovery  gone.  ibid.  Some  hold 
that  the  Prize-  muff  be  brought  i?ifra  Pra/idi a ;  Others, 
that  24  Hours  quiet  Poffeffion  by  the  Enemy,  is  the  Cri- 
terion ;  The  Efig/ijl)  Courts  ofrAdmiraltyv  not  till  after-Sza- 
tence  of  Condemnation."-     694. 

4.  But  as  between  Infured  and  Infurer,  the  Ship  is  lost  by  the 
Capture ;  whether  carried  into  Port  or  not;  or  condemned, 
or  not ;  or  taken  by  Enemy  or  Pirate  :  And  the  Infurer  mult 
indemnify   the  Infured,    as  to  the  Lofs  actually  Jh/lained; 
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(though  He  is  liable  to  no  more.)      Page  694.      V.  infra 
1208,   1209. 
$.  And  He  (hall  ftand  in  the  Place  of  the  Injured,  in  Cafe  of 

a  Re-Capture  or  Abandonment.     694  to  698. 
6.  JT^r-Policies,    Intereft  or  no  Intereft,  gave  Rife  to  this 
Queftion.     695. 
2dly.  In  general,  (though  not  univerfally,)  If  an  infured  Ship  be 
taken,  the  Infured  may  demand,  as  for  a  total  Lofs,  and  abandon 
to  the  Infurer.     696,  697.  and  1212,  1213. 
3dJy.  So  He  may  alfo,  in  Cafe  merely  of  an  Arreft,  or  an  Em- 
bargo, by  a  Prince  not  an  Enemy.     696. 
4thly.  Yet  there  may  be  Circumftances,  under  which  a  Capture 
Would  be  but  a  fmall  or  no  Hinderance  to  the  Voyage,  and  be 
only  an  Average-Lofs :  697.     As  fudden  Efcape,  or  imme- 
diate Ranfom.     ibid,  and  V.  infra  1 209. 
.  Cthly.  In  all  Cafes,  the  Infured  may  choofe  not  to  abandon.  697. 
' "  6thly.  But  He  can  not  eledl  to  turn  what  was  in  it's  Nature  but 
an  Average  Lofs,  into  a  total  Lofs,  by  abandoning,     ibid. 
An  Infured  may  recover  for  an  Average  or  Partial  Lofs,  upon  a 
Declaration  for  a  total  Lofs.     906  to  909. 
The  Rule  of  ejlimating  the  Lofs,  upon  a  valued  Policy,  is  "That 
"  the  Infurer  mail  pay  to  the  Infured  the  like  Proportion  of 
"  the  Sum  at  which  the  Goods  are  valued  in  the  Policy,  as  the 
"  Price  of  the  damaged  Goods  bore  to  the  Price  of  the  fame  Goods 
"  Had  they  arrived  undamaged,  at  the  Port  of  Delivery,  when 
"  they  were  landed  there."     1 172,  1 173. 

1.  This  Proportion  between  found  and  damaged  is  equally  the 
Rule,  whether  the  Goods  come  to  a  rifing  or  to  a  falling  Mar- 
ket.    1170,    1 172. 

2.  The  Infurer  has  nothing  to  do  with  the  Rife  or  Fall  of  the 
Market,  or  with  the  Speculations  of  the  Merchant.  1170, 
1 172,   J 173. 

3.  He  is  only  to  put  the  Merchant  in  the  fame  Condition  (Rela- 
tion being  had  to  the  prime  Coft  or  Value  in  the  Policy,) 
as  He  woufd  have  been  in  if  the  Goods  had  arrived  free  from 
Damage,     ibid. 

4.  And  this  accrues  at  the  Time  of  the  Landing  of  the  Goods. 

5.  A  valued  Poh'cy  is  not  to  be  considered  as  a  Wager-Yo\\cjy 
or  like  Intereft  or  no  Intereft  :  The  only  EffecT:  of  the  Valuation 
is  fixing  the  Amount  of  the  prime  Cojls;  (juft  as  if  the  Parties 
admitted  it  at  the  Trial ;)  Which,  in  an  open  Policy,  muft  be 
proved;'  in  a  valued  One,  ftands  agreed.  1171.  And  it  is 
fettled,  that  upon  valued  Policies,  the  Merchant  needs  only 
prove  Jbme  Intereft,  to  take  it  out  of  19  G.  2.  c.  37.     ibid. 

6.  Yet  if  a  valued  Policy  be  ufed  merely  as  a  Cover  to  a  Wr.ger, 
it  would  be  confidered  as  an  Eva/ion  of  that  Statute,  and  would 
not  be  fuffered  to  defeat  it.     ibid. 

The 


Contained  in  this  Volume. 


The  Queftion,  in  general,  was  Whether  the  Plaintiff  (the  Infured) 
ought  to  recover  for  a  Total  Lofs,  when  at  the  Time  of  his 
Aclion  brought,  at  the  Time  of  bis  Offer  to  abandon,  and  at  the 
Time  of  his  being  firfl  apprized  of  the  infured  Ship's  having  been 
taken,  He  had  in  rei  veritate  only  fuftained  an  Average-Lo/s. 
Page  1 198  to  1215. 

ift.  The -Plaintiff  upon  a  Policy,  can  only  recover  an  Indemnity 
according  to  the  Nature  of  his  Cafe  at  the  Time  of  the  Aclion 
brought,  or  (at  moft)  at  the  Time  of  his  Offer  to  abandon.  1 2 14. 
2dly.  Where  the  Event  has  fixed  the  Lofs  to  be  an  Average-Lofs 
only,  before  the  Action  brought,  and  before  the  Offer  to  aban- 
don, and  before  the  Plaintiff  had  Notice  of  any  Accident,  and 
consequently  before  He  could  make  any  Election,    He  can 
recover  for  an  Average-Z,o/j?  only.     1214. 
3dly.  But  the  Court  gave  no  Opinion  how  it  would  be  in  Cafe  a 
Ship  or  Goods  infured  be  reftored  in  Safety,  either 
j.  Between  the  Offer  to  abandon^   and  the  Bringing  of  the 
Action,     ibid. 

2.  Or  between  the  Commencement  of  the  Action,  and  the 
Verdict,     ibid. 

3.  Or  after  the  Money  paid  as  for  a  total  Lofs,  and  the 
Infurer  fhould  attempt  to  compel  the  Infured  to  refund  the 
Money  and  take  the  Ship  or  Goods,     ibid.  ^  >» 

4thly.  Change  of  Property,  by  a  Capture — 

1.  Does  not  happen  before  Condemnation.  1208,  1209.  V. 
fupra  693,  694.  -^ A13W    3j-  1 

2.  By  29  G.  2.  c.  34,  §  24.  The  Jus  Pojlliminii,  on  a  Recap- 
ture, continues  for  ever.     1 209. 

3.  Is  not  material  as  between  Infurer  and  Infured.  ibid,  V. 
fupra  693  to  696.  )dT    * 

5thly.  The  Right  to  abandon,  in  Cafe  of  a  Capture  and  Re- 
capture, muft  depend  upon  the  particular  Circumjlances  of  the 
Cafe :  It  does  not  neceffarily  follow,  "  that  becaufe  there  is  a 
*c  Recapture,  therefore  the  Lofs  ceafes-  to  be  total."  1209. 
Nor  ought  the  Infured  to  recover  (upon  a  Contract  of  Indem- 
nity) as  for  a  total  Lofs,  when  the  final  Event  has  decided  that 
the  Damnification  is  in  Truth  hut  an  Averag  e-Lo(s  at  the 
moft.      1209  to  1 2 13. 

6thly.  The  Cafe  ofGofs  v.  Withers  was  not  fimilar  to  this  Cafe  of 
Hamilton  v.  Mendes :  Both  Cafes  ftated  and  compared.  1212, 
1213. 

7thly.  An  Over-Valuation,  or  a  Defire  to  turn  the  Fall  of  the 
Market  upon  the  Infurer  (who  has  no  Concern  in  it,)  zreRea- 
fons  againft  permitting  an  Infured  to  abandon.     12 13. 

8thly.  The  Infurer  ought  not  to  pay  lefs  than  the  Value  of  the 
Lofs ;  nor  the  Infured  to  receive  more.     1214. 

9thly.  An  Infured  is  not  obliged  to  abandon,  in  any  Cafe.     121 1. 
1  lothly. 
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iothly.  Where  He  has  an  Election,  No  Right  to  fue  as  for  a 
total  Lofs  can  vefi  in  Him  till  He  has  made  that  Eleftion. 
Page  121 1. 

50OQ?'%&jt.       See   Orders,    Statutes,    (43  Eliz.    c.  2. 
§  1.)  Manors,    ®>uit- Rents,  Heriots,  H of  pit als, Rates: 


¥0  make  a  Jointure — C.  Wool/Ion,  having  devifed  his  Lands  in  £. 
and  in  B.  H.  and  in  W.  O.  to  the  Ufe  of  his  Eldeft  Son  James 
for  Life,  with  Remainder  in  Tail  Male  to  James's  Sons  j  and  in 
default  of  fuch  lffue,  the  like  Limitations  to  his  (the  Teftator's) 
Son  John ;  with  feveral  Remainders  over  3  and  having  devifed 
other  Lands  to  the  Ufe  of  his  Son  John',  and  then  to  his  faid  Son 
James,  in  much  the  fame  Manner  ;  inferted  a  Provifo  in  his  Will, 
"  That  James  and  John,  when  They  fhould  come  into  Poffeffion 
"  of  their  Eftate  for  Life,  fhould  refpectively  have  full  Power  Li- 
"  berry  and  Authority,  from  Time  to  Time  during  his  or 
"  their  refpeSlive  Life  or  Lives,  by  Deed  or  Deeds  Writing  or 
**  Writings  to  be  by  Him  or  Them  refpectively  fubfcribed  and 
"  .fealed  in  the  Prefence  of  two  or  more  credible  Witneffes,  to 
"  iffig11  limit  or  appoint  to  or  to  the  Ufe  of  or  in  Truft  for  any 
"  Woman  or  Women  that  fhall  be  his  or  their  refpeclive  Wife 
*c  or  Wives,  for  and  during  the  natural  Life  and  Lives  of  fuch 
"  Woman  or  Women,  for  or  in  the  Name  or  in  Lieu  of  their 
"  Jointure  or  Jointures,  All  or  any  Part  of  the  feveral  Mef- 
"  fuages  Lands  Tenements  and  Hereditaments  to  Him  or  Them 
"  (the  faid  J.  W.  and  J.  W.)  herein  before  refpectively  limited 
"  as  aforefaid."  James  made  Ufe  of  this  Power,  upon  his  Mar- 
riage in  171 2,  by  fettling  Lands  in  S.  with  a  provifional  Addition 
(during  two  Joint  Lives)  of  Lands  in  W.  0.  (there  being  an  An- 
nuity payable  to  a  Widow  out  ofS  :)  In  which  Deed  of  Settlement 
there  is  a  Prcvifo  for  his  Wife's  releafmg  Dower  j  and  alfo  a  Co- 
venant^frqiT),  James,  "-That  He  had  Power  to  make  fuch  Ap- 
"  pointment,  and  that  his  faid  Wife  and  his  Sons  by  Her  (ball 
"  enjoy  according  to  the  Intent  of  the  faid  Deed  and  of  his  Father's 
"  Will."  In  1738,  James  releases  this  Provifo  "  that  his 
V  Wife  (lull  releafe  her  Claim  to  Dower  out  of  his  Eftate  :"  Arid 
in  175 1,  by  Indenture,  reciting  "  That  the  Annuitant-Widow 
1}  was  dead,"  and  "  that  He  had  received  an  additional  For- 
"  ■tune  of  above  600/.  which  had  fallen  to  his  Wife  fince  their 
"Marriage,"  He,  as  an  Increase  to  his  Jointure,  affigns,  limits, 
and  appoints,  in  Pur  uance  and  by  Virtue  of  the  Power  given 
Him  by  bis  Father's  Will,  and  of  all  other  Powers  and  Authorities 
that  are  in  Him,  All  the  Meffuages  Lands  &c  devifed  to  Him 
by  his  Father's  Will,  in  W.  0.  B.  H.  and  S.  to  Truftees,  to  the 
1  Vic 
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Ufe  of  his  faid  Wife  and  her  Afligns  for  her  Life,  as  an  Aug- 
mentation of  her  'Jointure.     Page  1 1 36. 

ift.  The  Intention  of  this  Power,  in  it's  original  Creation  was, 
that  it  might  be  executed  at  different  'Times,  even  upon  the 
fame  Woman.     1144,1147,1148. 

2dly.  The  Settlement  made  by  James  upon  his  Marriage  in  1712, 
did  not  prevent  or  bar  Him  from  making  this  further  Provi- 
fion  for  the  fame  Wife.     1 144,   1 145,   1 148. 

3<ily.  The  ConftruSlion  of  Powers  was  brought  from  Equity  to  the 
Common-Lzw  by  the  Statute  of  Ufe s.  1146,  1147.  ^-  ante 
120. 

4thly.  After  the  Statute  of  Ufes,  fome  too  jlritl  Determinations 
were  made  at  Common  Law  ;  particulary  in  the  Cafe  of  Rattle 
v.  Popham  (2  Strange  992.)  ibid. 

5thly.  This  arofe  from  not  considering  thefe  Powers  brought 
into  the  Common  Law  by  the  Statute  of  Ufes,  merely  as  a 
Mode  of  Ownerfnp  or  Property,     ibid. 

6thly.  Executions  of  Powers  mould  have  the  fame  Conftruftion 
Force  and  Effedt  in  Courts  of  Law,  as  they  have  in  Courts  of 
Equity.  Whatever  is  a  good  Power  or  Execution  in  Equity, 
the  Statute  makes  good  at  Law  :  Whatever  is  an  Equi- 
table Execution  of  a  Power  ought  to  be  deemed  a  Legal  One. 
ibid. 

7thly.  A  Perfon  having  fuch  a  Power,  may  do  lefs :  Or  if  He 
does  more,  it  (hall  be  good,  to  the  Extent  of  his  Power,    ibid. 

A  VcrdiB  found  for  the  "Defendant,  even  against  Evidence,  fhall 
not  be  fet  afide,  where  the  Plaintiff  appears  to  have  received  no 
real  Injury,  and  the  Damages  (if  found  for  the  Plaintiff)  would 
be  but  a  mere  Trifle.  664,  665.  V.  ante  12,  54,  353.  (And 
Note,  that  though  VerdiSls  given  upon  clear  and  full  Evidence 
ou^ht  not  to  be  fet  afide,  Yet  VerdiSfs  against  Evidence,  or 
again/I  greatly  preponderating  Evidence,  may :  V.  ante,  pa.  394 
to  398. 
1  ft.  Not  arbitrarily-,  but  according  to  legal,  judicial  Difcretion, 

and  for  the  Attainment  of  Juftice.     ibid. 
2dly.  Bv  a  Common-Law  Court,  as  well  as  by  a  Court  of  Equity,  ibid. 
3dly.  Especially,  where  Fraud  interferes,  the  Common-Law  Courts 
have  a  concurrent  JurifdicYion  with  thofe  of  Equity,    ibid.    See 
Fraud. 
4thly.  This  Power  is  effential  to  Juftice.    ibid.     It  was  praBifed 
by  the  Common-Law  Courts,  before   1648.    ibid.     It  is  for 
the  People's  Benefit,     ibid.     It  is  now  done  upon   lefs  JlriSl 
Terms  than  formerly  ;  viz.  only  Payment  of  Co/Is.     ibid. 
5thly.  As  well  after  Trials  at  Bar,  as  after  Trials  at  Nifi  prius. 

ibid. 
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A  Judgment  having  been  negleded  to  be  entered  up,  and  the  Roll 
loft,  A  Rule  was  made,  directing  the  Clerk  of  trie  Judgments;  to 
fign  and  number  and  file  a  new  Roll,  thirty  Years  backward; 
.making  a  Special  Entry  of  the  Day  of  docqueting  it:  But  it  was 
ordered,  that  it  fhould  not  be  made  Ufe  of,  againft  the  Admini- 
strator of  the  Defendant.     Page  722. 

The  prefent  Courfe  is,  for  the  Plaintiff's  Attorney  to  undertake  to 
make  the  Entry  upon  the  Roll.  723.  And  He  does  it  for  5  d. 
fer  Sheet,  which  is  allowed  Him  by  the  Chief  Clerk,  whole  Fee 
is  8  d.  per  Sheet,     ibid.     723. 

But  as  He  a£ts  herein  as  One  of  the  Clerks  of  the  Chief  Clerk,  the, 
Cljief  Clerk  is  liable  to  an  ASiion  by  a  fuffering  Purchaser : 
(Though  the  Attorney  is  indeed  anfwerable  over,  to  Him.)     ibid. 

A  Certiorari  having  iffued,  to  remove  an  Order  of  Seifions ;  and  a 
Rule  having  been  obtained  "  to  fhew  Caufe  why  the  Order  mould 
not  be  quafhed  ; '  the  Profecutors  moved  to  enlarge  the  faid  Rule  : 
They  fhall  not,  after  this,  move  to  quajh  the  Certiorari.     745. 

As  to  Habeas  Corpus  cum  Caufa.  758,  759,  779.  See  Habeas 
Corpus  cum  Caufa  759,  779. 

Lfpon.  Articles  of  the  Peace.     780.     See  Articles  of  the  Peace. 

Upon  fudges  Orders.     781,  782.     See  Judges  Orders. 

A  Motion  in  Arrejl  of  judgment  may  be  made,  on  the  Crown  Side, 
at  any  Time  before  Sentence  pronounced.     801. 

Service  of  Procefs  upon  the  Day  of  the  Return,  at  any  Time  of 
.that  Day,  is  regular;  though  it  be  after  the  Rifing  of  the  Court 
on  that  Day.     812,813. 

High-Bar  Money  or  .Box-Money.    867,  868.     See  High-Bar  Money.. 

After  Conviblion  of  a  Mifdemeanour,  the  Defendant  muft  be  pre- 
fent in  Court  if  He  would  move  in  Arrejl  of  Judgment ;  (though 
He  needs  not  be  fo,  upon  arguing  a  Special  VerdicJ.)    930,  931. 

Security  for  anfwering  Costs  (hall  not  be  required  of  a  Scotch 

,   Plaintiff,  refident.in  Scotland;  nor  even  of  a  Foreigner.      IC26. 

Of  Charging  Defendants  in  Custody — The  whole  Method  of 
it  dilcufled,  both  ancient  and  modern,  and  both  in  Term-time 
and  in  Vacation.     1049  to  1053. 

J  ft.  A  Prifoner  found  in  aflual  Cujlody  may  be  charged  in  Cuflody, 

notwithstanding  He  was  intitled  to  be  fuperfeded,  if  He  was 

not  in  FacJ  and  actually  fuperfeded.     ibid. 

^dly.  Formerly,  a  Prifoner  could  not  have  been  charged  in  Cu- 

'irody,  but  in  Term-//w,  and  (originally)  by  being  aclualiy, 


■ 


brought  info  Court,  by  Rule.     ibid. 


'3"dty.'  But  there  ought  to  be  fome  Method  of  doing  it  in  Vaca- 
tion-//'/^.    1051. 

J  ft.  A  Habeas  Corpus  (ad  rejpondend'j  tefted  the  laff.  Day  of 
"the  preceding  Term,  and  returnable  in  this  Court  (the  Jmne 
Court)  on  the  firft  Day  of  the  next  Term,  lias  been  a  Me- 
thod-thought  by  Praclifers  to  be  fufficient  for  theFurpo^: 
..But  this  Method  is  unnecejfary  and'improper.    1049,  1052. 
3  adly. 


Contained  in  this  -Volume. 

2dly.  The   right  Method 'is  To  fie  d  Bill  as  of  the  pre- 
•cebing  Term;  and  deliver  or  leave  a  C>/>y  c/'  (he  Declara- 
tion, as  of  the  preceding  Term,  and  make  an  affidavit  of 
^•//  i     having  delivered  it  to  or  left  it  for  the  Defendant  being  in 

Cuftody.     Page  1052. 
Motions  for  Views.     See  View  250  to  259. 

Payment  cf  Money  into  Court.  Where  the  Sum  demanded  is  a  Sum 
certain,  or  capable  of  being  ascertained  by  mere  Computation,  a 
Payment  into  Court  mall  be  admitted  ;  and  fo  much  ftruck  out 
of  the  Declaration,  n  20. 
Money  may  be  paid  into  Court  and  ftruck  out  of  the  Declaration, 
upon  only  fame  of  the  Breaches,  though  more  Breaches  are  affign- 
ed.  ibid. 
Unlets  the  Plaintiff  proves  more  to  be  due  to  Him,  than  the  Mow; 
brought  into  Court,  there  muft  be  a  Verdict  for  the  Defendant, 
1120,   1121. 

Muft  arife  from  fome  Ground;    Something  whereon  to  found  it. 

1072  to  1077. 
In  Favour  of  Perfons  who  have  fufficient  Power  to  fuffer  Common 

Recoveries,     ibid,  and  1072  to  1077.    See  Tenant  in  TaiL 

Anting— 

Acts  of  Parliament,  and  Abridgments  of  Acts  of  Parliament — 

1.  The  King's  Printer  is  intitled,  during  the  Term  granted  by 
Letters  Patent  of  13th  OBob.  12  Ann.  (for  30  Years  from  10th 
Jan.  1739,)  to  this  Right,  exclujive  of  all  other  Perfons  not 
authorized  by  former  Grants.     664. 

2.  But  the  University  of  Cambridge  are,  by  Letters  Patent 
of  26  H.  8.  and  3  Car.  1.  intrufted  with  a  concurrent  Au- 
thority to  print  them   within   the  faid  Uriiverfityt  upon  the 

Terms  mentioned  in  the  faid  Letters  Patent.     Hid. 

rtr 

.      _  .      _  {  snibr^fMiiwloci 

l^tfon,  $jtf otters—  ion 

In  Execution,  applying  to  be  brought  up.     747,  748.     See  Statutes. 
Of  War,  taken  on  Board  of  an  Enemy's  Ship,  ought  to  apply  to 

the  Crown,  if  his  Cafe  merits  Relief:  But  this  Court  will  not  take 

upon  Themfelves  to  fet  Him  at  Liberty,  on  a  Habeas  Corpus. 

765,  766.     See  Habeas  Corpus. 
Itifohent  Debtors.      J4.J,  748.  and  799.  and  901.      See  Statutes 

(under  thofe  Pages.) 
The  High-Bar  Monev,   or  Jftav-Monev,   does  not  belong  to  them. 

£67,  868.     See  High*Bar-Monex.  ' 

"  The 
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"  The  Marsh  alsea-PW/g/z  in  the  Burrough  of  Southward' — is  a 
Defcription  (in  a  Will,  at  leaft,)  of  the  Palace-Court  Prifon,  not 
of  the  King's  Bench' Prifon.     Page  1037  t0  I039« 

The  Method  of  Charging  them  in  Cuftody ;  and  the  whole  Practice 
of  it,  (both  ancient  and  modern,  and  both  in  Term-time  and  in 
Vacation.)     1049101053.     See  Practice. 

#jocet>erttro 

Granted  to  a  Quarter --SeJJions ;  becaufe  the  Certiorari  had  not  iflued, 
till  after  the  Defendants  had  confessed  the  Aflault  below.     749. 

To  the  Sheriff's  Court  in  London.     758,  759.     See  Statutes. 

To  a  Corporation  whofe  By-Law  directed  a  Penalty  to  be  fued  for 
in  their  own  Court  and  not  elfewhere.  775  to  780.  See  Habeas 
Corpus  cum  Caufa. 

May  be  ferved  at  any  Time  of  the  Return-Day,  although  it  be  af- 
ter the  Rifing  of  the  Court.     8 1 2,  S 1 3 . 

$;'ofK!ritton-— 

To  the  Spiritual  Court — (hall  not  be  granted,  where  they  have  Jurif- 
ditlion  and  have  pronounced  Sentence ;  (Fcr  in  fuch  Cafe,  the  Re- 
medy muft  be  by  Appeal :)  But  if  They  proceed  where  they  have 
no  JurifM&lm  at  ail,  a  Prohibition  may  be  applied  for,  after 
Sentence.     813. 

$;0mtfTd#  0Ott.     See  Bill  of  Exchange. 

An  original  unindorfed PromifTory  Note  has  no  Refemblance  to  a  Bill 
of  Exchange.  But  when  once  indorfed,  it  has  an  exact  Analogy 
to  a  Bill  oj  Exchange.  The  Indorfer  then  refembles  the  Drawer 
of  a  Bill ;  The  Maker,  the  Accepter  of  a  Bill ;  and  the  lndorfee., 
the  Payee  of  a  Bill.  And  PromifTory  Notes,  and  Inland  Bills  of 
Exchange,  are  juft  upon  the  fame  Footing.  676,  677.  A  Con- 
fufion  has  arifen  from  Calling  the  Maker  of  a  Note  "  the  Draw- 
"  er."     ibid,  and  678. 

The  lndorfee  is  bound  to  apply  to  the  Maker  of  the  Note  :  And  if 
He  is  guilty  of  a  NegleB,  and  the  Maker  becomes  infolvent,  the 
lndorfee  lofes  the  Money,  and  can  not  come  upon  the  Indorfer 
at  "all.  676.  And  if  the  lndorfee  of  a  Note  brings  an  Action 
againft  the  Indorfer,  He  (the  Plaintiff)  mufl  prove  a  Demand  of, 
or  due  D-'Ugcnce  ufed  to  have  gotten  the  Money  from  the  Maker 
of  the  Note.      676,  677,   678. 

Bilh  of  Exchange,  and  Promijjory  Notes  are  under  the  same  Rules 
of  Determination.     1224,   1227.     See  Bill  of  Exchange. 

2  Made 
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Ma.de  payable  to  One  or  Order ;  but  indorfed  to  Another,  omit- 
ting the  Words — "  or  Order"  in  the  Indorfement.  Page  1216 
to  1229.     See  Bill  of  Exchange  (S.  C.  at  large.) 

■ 

Of  having  sworn  an  Anfwer  in  Chancery — Is  fufficient,  if  the  Name 
be  proved  to  be  the  Perfon's  Hand-Writing,  and  the  Jurat'  be 
proved  to  have  been  fubfcribed  by  the  Mailer ;  though  there  be 
no  Evidence  of  Identity  of  the  Swearer's  Per/in,  or  of  his  adlual 
Swearing :  At  leaft,  This  puts  it  upon  the  Defendant  to  fhew  a 
reasonable  Sufpicion  that  He  was  perfonated.  (This  was  upon  an 
Indiftment  for  Perjury.)      1 189. 


Rafters. 

THE  folemn  Affirmation  of  a  Quaker  (together  with  ten- 
dering 20/.  purfuant  to  26  G.  2.  c.  18.)  intides  Him  to 
Admifjion  into  the  Turkey  Company,  without  taking  the  OaTh 
prefcribed  by  that  Act :  For  the  Statute  of  22  G.  2.  c.  46.  "  for 
"  allowing  Quakers  to  make  Affirmation,  in  Cafes  where  an  Oath 
"  is  or  (hall  be  required,"  allows  it,  (by  §  36.)  And  this  is  no 
Office  or  Place  of  Profit  in  the  Government ;  (which  is  One  of  the 
3  Exceptions  in  §  37  &  ult.)  999  to  1005. 
The  Affirmation  of  a  Quaker  can  not  be  read  in  Support  of  a  Crimi- 
nal Charge;  nor  even  in  Exculpation  of  fuch  a  Charge  made 
upon  a  third  Perfon,  (the  Quaker  Himfelf  not  being  charged 
at  all,  but  only  collaterally  affifting  to  exculpate  the  other  Perfon  :) 
But  it  may  be  read  in  Defence  of  a  Criminal  Charge  upon  Him- 
self, in  Order  to  exculpate  Himfelf.     1 1 17. 

Of  a  Manor,  are  not  rateable  to  the  Poor-Tax.     991  to  993.     See 

Manor. 


J)0 0£-Rates  fhould  (as  it  feems)  either  be  made  Monthly  y  or  at 

*  leaft  divided  and  diftributed  into  fo  much  per  Month.      11 57. 

If  a  Warrant  of  Di'lrefs  be  made,  upon  Refuial  to  pay  a  Rate  deman- 
ded ',  and  before  Execution  of  it,  the  Offender  dies  ;  ^-.  Whether 
it  can  be  executed  upon  his  Go^s  and  Chattels  in  the  Hands  of 

•  his  Rf.  present  at  iv  e.      1152101159. 

Part  IV.  Vol.  11.  8  B  iff. 
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i  ft.  There  may  be  a  Doubt  whether  fuch  a  Diftrefs  would  be 
lawful,  after  a  previous  Demand  of  the  Money  made  upon  the 
Reprefentative.     Page  1157,   1158,   1159. 

2dly.  But  it  is  clearly  bad,  without  fuch  a  Demand  upon  Him, 
1 1 59.  3     O 

•  '  *»' 

&ew&ari  facfas  2L0Qttclaro     ^ 

S&HK  all.  further  Proceeding  in  a  County  Court,  if  delivered  after  in- 
terlocutory but  before  final  Judgment.     1151,   1152. 

The  Officer  of  the  inferior  Court  can  not  refufe  Obedience  to  the 
Writ,  under  Pretence  of  his  Fees  not  being  paid  Him.     1 152. 

- 


3cUlfttt'0il*      See  Fi&ion,  Tejle>  Pleadings  Declaration. 

Of. a.  Bankrupt's  Certificate  (when  allowed,)  to  the  Time  of  Signing. 

.   7 1 6.  to  7 1 9.     See  Bankrupt. 

Of  a  Bankruptcy  arifing  from  lying  2  Months  in  Prifon,  to  the  Time 

1    of  the/r/ Arreft.     81710820.     See  Bankrupt. 

Where  a  Deed  of  Bargain  and  Sale  "  to  make  a  Tenant  to  the  Pre- 
cipe" and  a  Common  Recovery,  when  Both  are  completed,  ffiall 
be  confidered  as  One  Conveyance  and  to  relate  to  the  Date  of  the 
former.     1 134.     See  Devife. 

a&epieanet.  .T. 

The  Costs  of  the  Amendment  of  a  Plea,  which  requires  fuch  a 
flight  Alteration  in  it  and  in  all  the  fubfequent  Pleadings,  as  not 
to  deface  the  Record,  (hall  be  allowed  in  Proportion  to  necessary 
Alterations  only,  and  no  more.  757,  758. 
.  The  Expence  01 \  advifing  whether  to  reply  de  novo,  mall  in  all  Events 
be  allowed  to  the  Profecutor ;  and  He  is  at  Liberty  to  do  it  if 
He  pleafes :  But  if  He  does  not  judge  proper  to  do  fo,  He  muft 
not  have  Cofts  as  if  He  actually  had.     758. 

Return 

Of  NuPa  Bona,  upon  Executions  againft  Bankrupts.  817  to  820. 
Sec  Bankrupt.   ' 

2f!ttc{)motiD-idarit— 

Yoor-Ways  through  Richmond-Gate  and  through  Eajl-Shccn-Gates, 
acrofs  it,  were  eftabliffied:  Contra,  for  Carriage;,  or  for 
HoRSE-People.     908,  909. 

mim<£ 

Sacra- 
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$>actatttcttt — 

13  C.  2.  Stat.  2.  c.  1.   No  Perfon  could  be  elected  to  any 
Office  in  a  Town-Corporate  who  had  not  received  the  Sacrament 
according  to  the  Rites  of  the  Church  of  England,  -within  a  Tear 
next  before  his  Election  :  And  upon  this  Statute,  it  was  incumbent 
upon  the  Perfon  elected,   to  prove  this  Fact,   upon  an  Ifllie  of 
"  Non  fait  eleBus"  taken  upon  a  Mandamus  to  fwear  Him  in. 
Page  10 14,   1015,  Becaufe,  elfe,  his  Election  was  void.     ibid. 
Butfnce  the  Statute  of  5  G.  1.  c.  6.  §  3.  Such  Election  is  not  void, 
but  only  voidable  in  Cafe  of  Removal  or  Profecution  within  fix 
Months,     ibid. 
And  therefore  an  Officer  in  Possession  of  his  Office,  who  brings  a 
Mandamus  for  the  Records  and  bfgnia  belonging  to  it,   is  not 
obliged  (fince  the  $G.  1.  c.b.)  to  prove  this  Fact,  upon  an  Action 
for  a  falfe  Return  of  "  Non  fait  eleclus"  made  to  fuch  Manda- 
mus ;  even  although  fuch  Return  was  actually  made  within  the  fix 
onths.     ibid. 
But  a  Perfon  never  admitted  into  the  Office  would  not  be 
within  this  latter  Statute  of  5  G.  1.  becaufe  He  could  neither  be 
;;lj  amoved  nor  profecuted.     ibid. 

■ 

Retire  factas— 

To  revive  a  Judgment  of  above  a  Tear's  Standing.     660.     See  Ex- 
ecution. 
Jgainft  Bail.     1 1 87,   11 88.     See  Execution. 

■ 

^>cotiati&. 

Edward  the  ift  maintained  "  That  it  was  holden  of  the  Crown  of 

"  England."     851. 
He  often  exercifed  that  Jurifdiclion  which  refulted  to  Him  as  fuperior 

Lord.     850,   851,   852. 
The  Court  of  King's  Bench  actually  fat  at  Roxburgh.     852. 
Edward  3d  renounced  all  Pretenfion  to  it,  in  Property  or  Superiority, 

divifum  a  Regno  Anglia.     852. 
Since  the  Union,  In  general  Acls  of  Parliament  not  intended  to  Include 

Scotland,  the  Method  is,  to  declare  therein,  by  Provifo,  "  That 

"  the  Act  does  not  extend  to  Scotland."     853. 
Edward  the  i  ft  extended  the  Rules  of  Complaints  againft  the  King  of 

Scotland,  that  they  might  be  tried  by  a  Jury  of  Northumberland, 

or  any  other  County  ;  or  before  Commiffioners  to  be  appointed  by 

Him.     860.     See  Berwick. 

i&ZilUity  of  the  $eace»     See  Articles  of  the  Peace. 
1  Sentence 
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t&CUtttltZ  (pronounced  on  Criminals  convicted.) 

An  Under-Sheriff  of  Middle/ex,  inftead  of  fetting  Dr.  Shebbeare 
(who  had  been  convicted  of  writing  and  publishing  a  Treasonable 
Libel)  in  and  upon  the  Pillory,  according  to  his  Sentence,  fuf- 
fered  Him  to  ftand  in  a  fort  of  Triumph,  EreB  upon  the  Pillory, 
without  putting  his  Head,  Neck  Arms  or  Hands  through  the 
Holes ;  with  a  Servant  in  Livery  holding  an  Umbrella  over  his 
Head.  An  Attachment  iiTued  for  this,  as  for  a  Contempt :  And 
He  was  fined  50  /.  and  committed  to  the  Marfhal  for  2  Month. 
Page  794  to  798.     See  Pillory. 

For  grofs  and  malicious  Perjury  in  Articles  of  the  Peace — Pillory 
once;  and  Transportation  for  /even  Years.  806.  See  Ar- 
ticles of  the  Peace. 

For  a  Conspiracy  to  indict  for  a  Capital  Crime.  996,  1027.  See 
IndiBment,  Judgment  Villainous. 

gtzftoitt 

Of  Proccfs — May  be  at  any  Time  of  the  Return-Day  j  although  it 
be  long  after  the  Rifing  of  the  Court.     812,   813'. 

^>Ct-0ff  (of  mutual  Debts.) 

Is  extremely  beneficial  to  the  Subject.     823. 

It  was  firjl  given  by  2  G.  2.  c.  22.  §  13.  a  temporary  Act.  But 
8  G.  2.  c .  24.  §  5.  perpetuates  this  Claufe  of  2  G.  2.  (which  enacts 
generally,  "  That  where  there  are  mutual  Debts  between  the  Par- 
ties, One  may  be  fet  againfl  the  other:")  And  as  Doubts  had 
arifen  upon  the  former  Act,  about  the  different  Natures  of  Debts, 
the  Latter  makes  a  general  Provifion  {viz.  "  notiaithftanding  fuch 
"  Debts  arc  deemed  in  Law  to  be  of  a  different  Nature,")  with- 
out Exception,  "  unlcfs  in  Cafes  where  Either  of  the  faid  Debts 
"  fhull  accrue  by  reafon  of  a  Penalty  contained  in  any  Bond  or 
Specialty  ;"  In  which  Cafes,  the  Debt  intended  to  be  let  off  (hall 
be  pleaded  in  Ear,  and  the  Pie.,  fhall  mew  how  much  is  truly 
and  jufily  due  on  either  Side,  and  judgment  (if  the  Plaintiff  re- 
covers) fhall  be  entered  for  no  more  than  fhall  appear  to  be  truly 
and  jufily  due  to  the  Plaintiff.     822,  826. 

Since  thefe  two  very  beneficial  Acts,  Steppage  or  Setting-off  of  mu- 
tual Debts  is  become  equivalent  to  aBual  Payment ;  and  a  Balance 
fi:all  be  firuck,  as  in  Equity  and  Juftice  it  ought  to  be.     825. 

But  at  Common  Lav/,  before  thefe  Acts,  If  the  Plaintiff  was  even 
more  indebted  to  the  Defendant  than  the  Defendant  to  Kim,  He 
could  only  go  into  a  Court  of  Equity.     S26. 

1  Before 


Contained  in  this  Volume 


Before   8^  9  W.  3,  c  11.  §  8.  a  Plaintiff  could   c::h  afhgn  0::n 
Breach  upon  a  Bond  or  Indenture,  where  the  Covenants  or  Agree- 
ments were  to  be  performed  at  different  Times,   or  the  Monies 
paid  by  Ivflalniwis  &c  ;  And  if  the  Defendant  had  only  paid  Part 
of  the  Debt,  yet  the  Judgment  was  taken  for  the  whole  Penalty, 
and  flood  as  a  Security  for  the  Refidue  of  the  Demand :   Which 
often  forced  Defendants  into  Equity,  for  Relief.     Page  824. 
To  prevent  which,  this  laft  Statute  was  made:  Which  gives  the 
Plaintiff  Liberty,  in  an  A&ion  upon  Bond  or  penal  Sum  for  Non- 
Performance  of  Covenants,  to  aflign  as  many  Breaches  as  he  thinks 
iit,  and  direfts  Damages  and  Cop  on  all  proved,  and  Judgment 
thereon.    Then  it  provides,  That  if  after  Judgment  and  before 
Execution,  the  Defendant  fhall  pay  into  Court  all  the  Damages 
and  Cofts,  a  Stay  of  Execution  fhall  be  entered  ;  or  if  after 
Execution,  the  Plaintiff  (hall  be  fully  paid  all  the  Damages  Cofls 
And  Charges,  the  Defendant  fhall  be  difcharged  of  the  Execu- 
tion :  But  yet,  in  each  Cafe,  fuch  Judgment  fall  remain  as  a 
further  Security  againjl  further  Breaches;  and  the  Plaintiff  may 
have  a  Scire  facias  upon  it,  fuggefting  other  Breaches ;  where- 
upon there  fhall  be  the  like  Proceeding  as  at  firft ;  and  on  Pay- 
ment or  Satisfaction  (as  before,)  Proceedings  fhall  be  again  flay- 
ed, (and  fo  toties  quoties,)  and  the  Defendant  fhall  be  difcharged 
out  of  Execution  as  aforefaid.     824,  825. 
Before  this  laft  Statute,   actual  Payment  was  upon  the  fame 
Foot,  as  a  Set-off  is  now  put  upon :  Arid  a  Plea  of  Payment  of 
the  whole  Demand  was  juft  the  fame  then,  as  a  Set-off  equal  to 
the  whole  Demand  is  now.     825. 
But  if  there  had  been  a  Failure  in  Payment  of  any  Part,   the 
Plaintiff  would  have  been  intitled  to  Judgment  for  the  whole- 
1   Penalty,  (though  Execution  was  to  be  flayed  on  Payment  as 
above  ;)  And  this  fudgment  for  the  whole  Penalty  was  to  ftand  as 
a  Security  to  anfwer  future  Breaches.     825. 
The  Payment  here  intended  muft  have  been  an  actual  Payment  : 
For  Stoppage  or  Setting-off  was  not  then  equivalent  to  actual  Pay- 
ment; but  Crofs- Actions  muft,  at  that  Time,  have  been  brought. 
ibid.     V.  fupra  822,  825. 
The  whole  Penalty  can  not  be  pleaded  by  way  of  Set-cff ;  (Efpe- 

cially,  where  the  Penalty  founds  in  Damages.)  1025,  1026. 
Brown  and  Bajkerville  had  mutual  Demands.  Each  brought  his 
Action.  ,  Brown  gave  Notice  to  Jet  off:  Bafkerville  gave  no  fuch 
Notice.  Both  Caufes  were  tried  at  the  very  fame  Sittings :  But 
Brown  v.  Bafkerville  happened  to  be  tried  firft ;  and  Brown  took 
a  VerdidT:  for  his  whole  Demand.  Then  the  Caufe  of  Bafkerville 
againjl  Him  came  on  :  And  Brown  would  have  fet  off,  but  was 
not  permitted;  And  Bafkerville  had  a  Verdidt  for  his  whole  De- 
mand. This  Verdicl  againft  Brown  was  fct  alide;  and  Brown 
had  Cofts  of  aNon-fuit :  But  Brown  was  ordered  to  remit  fo  much 
Part  IV.  Vol.  II.  8'C  of 
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of  the  Damages  recovered  by  Him  againft  Bafkerville  in  the  other 
Aclion,  as  exceeded  the  Balance  of  the  mutual  Debts  between 
them.      1229  to  1232.     Refolved  as  follows — 

1.  A  Plaintiff  cannot  compel*  Defendant  to  fet  off.     Page  1230. 

2.  Brown  had  a  Right,  at  the  Time  when  He  gave  the  Notice,  to 
give  it.     1 23 1. 

3.  His  Right  to  make  the  Set-off  remained  in  Him  after  his  own 
Verdict;  Which  neither  extinguished  his  Debt,  nor  changed 
it's  Nature,  (for  Judgment  was  not  figned,)  but  only  amounted 
to  conclufive  Evidence  of  it.     1231. 

4.  Brown  could  not,  with  Safety,  have  taken  his  Verdift  for  lefs. 
ibid.  J 

dijertff*  ana  tljeft  26an<ffs— 

Are  obliged  to  let  Perfons  out  upon  Bail,  upon  reafonable  Sureties 

of  fufficient  Perfons.     926. 
It  is  Opprejjion,  to  take  Money  for  doing  it ;  and  punijhable  by  Attach- 

mcnt  or  Jndidment.     ibid,  and  927,  928. 

<^!)t'p.     See  Policy y  Infurance. 

Capture  of  it.     690  to  698.     See  Policy. 

Recapture  of  a  taken  Ship.     ibid.     And  fee  Policy,  Statutes. 

Mortgage  of  it.     94  r.     See  Bankrupt,  Mortgage. 

stamps* 

Upon  Copies  of  Bills  in  Equity.  1 177  to  11 81.  See  Copies, 
Statutes. 

&>t&tl\ttg.     See  ConfiruBion. 

22,  23  C.  2.  c.  25.  §7.  a&mfr  Stealing Fijh.    682.    Set  Conviction. 

29  G.  2.  c.  34.  §  24.  (the  Prize-Aa.)  concerning  Ships  taken  by 
the  Enemy,  and  retaken  by  Men  of  War  or  Privateers.  683 
to  698.     See  Policy  of '  Infuratice. 

9,  10  IV.  3.  c.  15.  "  for  determining  Differences  by  Arbitration"— 
was  made  to  put  Submiffions  to  Arbitrations,  where  no  Caufe  was 
depending,  upon  the  fame  Foot  as  thofe  where  there  was  a  Caufe 
depending:  And  it  is  only  declaratory  of  what  the  Law  was  before, 
in  the  latter  Cafe.     70 1 . 

12  Ann.  c.  16.     716.  and  891,  892.     See  Ufury. 

3,  ^W.  &  M.  c.  12.  §  9.  concerning  Surveyors  of  Highways.  745, 

746.  See  Orders. 

3  J.  1.  c.   8.  (to  avoid  unneceffary  Delays  of  Executions.)     746, 

747.  See  Bail,  Error. 
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3  G.  2.  c.  2j.-\  jtfifaofe  Ads,  which  are  explanatory  of  2  G.  2. 

>     .  ^.  c.    4-f  -  22>  are  REVIVED  ^  29  G.  2.  <\  28.  as  well 

14  G.  2.   c .  34. 1  as  th    A(fl  of  2  G    2>   ft  22# 
21   G.  2.    C.  33.  J 

2  G.  2.  <:.  22.  is  revived  by  29  G.  2.  c.  28.  P^  747,  748.  See 
/jy?  Article  above. 

29  G.  2.  f.  28.     747,  748.     See  the  two  lafl  Articles  above. 

12  Ann.  Stat.  1.  c.  18.  §  2.  An  Apprentice  to  a  Certificate-Man, 
uncertificated  at  Binding,  but  afterwards  certificated  before  the 
Apprentice  had  ferved  Him  40  Days,  gains  no  Settlement :  For 
this  Act  makes  it  a  Condition  precedent  to  his  Gaining  a  Set- 
tlement, "  That  He  muft  have  been  bound  to  and  ferved  for  40 
Days,  a  Mafter  who  neither  came  into,  nor  resided  in  the 
Parifh  by  Licence  of  a  Certificate.  752,  753.  See  Orders  of 
Removal. 

4,  5  Ann.  c.  16.  §  4,  5.  (concerning  Pleading  many  feveral  Mat- 
ters— )  Both  Plaintiff  and  Defendant  obtain  Judgment,  Each 
againft  the  Other.     754,  JS5'     See  Pleading,  Co/Is. 

1 1  G.  2.  c.  19.  §  13.     756.     See  Ejectment. 

2i  J.  1.  c.  23.  §  1,  2.  directs  "  That  no  Writs  to  remove  Suits  out 
"  of  Inferior  Courts  (except  Writs  of  Error  or  Attaint,)  mall  be 
"  received  or  allowed,  unlefs  delivered  before  Jffue  or  Demur- 
"  rer ;  So  as  the  faid  Iffue  or  Demurrer  be  not  joined  within  fix 
"  Weeks  next  after  the  Arreft  or  Appearance  of  the  Defendant." 

758>  759-  ,       ,    . 

ift.  The  Practice  of  the  Sheriffs  Court  in  London  is,  "  to  al- 

"  low  the  Habeas  Corpus,  provided  it  be  delivered  at  any  Tims 
"  before  the  Jury  is  sworn."     759. 
2dly.  The  Habeas  Corpus  was  not  delivered  (there  in  that  Court) 
////  after  an  interlocutory  Judgment  figned,  and  No- 
tice of  executing  a  Writ  of  Inquiry  ;  yet  a  Procedendo  was  de- 
nied,    ibid. 
29  C.  2.  c.  7.  (for  the  better  Obfervation  of  the  Lord's  Day.,)    787, 

788.  See  Baker. 
2  G.  2.  c.  22.  (for  the  Relief  of  Infolvent  Debtors  with  refpect  to  the 
Imprifonment  of  their  Perfons)  was  a  temporary  Act.  It  was  ex- 
plained and  amended  by  3  G.  2.  c.  27.  and  continued  by  8  G.  2. 
c.  24.  and  14  G.  2.  c.  34.  (which  perpetuates  the  Clauie  for  fet- 
ting  mutual  Debts  One  againft  the  Other  j)  and  again  amended  and 
continued  by  21  G.  2.  c.  33.  and  finally  revived  and  continued  by 
29  G.  2.  c.  28.  until  \Jl  June  ij 59  :  And  then  it  expired.  The 
32  G.  2.  c.  28.  takes  it  up  again.  But  this  Act  of  3 2  G.  2.  c.  28. 
does  wo/1  commence  till  the  15^/6  of  the  fame  June :  So  that  there  is 
a  Chafm  of  14  Dtfyj,  during  which  Nothing  can  be  done  upon 
2  G.  2.  c.  22.  But  the  Prifoners  are  within  the  Provifion  of  the 
new  Act,  32  G.  2.  c.  28.  §  13.  799.  V.  fupra  747,  748.  H07* 
824  to  827.  and  901. 

If 
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If  a  Statute  creates  a  new  Offence,  and  prefcribes  a  particular  Method 
cf  Proceeding,  Such  particular  Remedy  mufl  be  fpecificalh  purfued, 
and  an  IndiSiment  at  Common  Law  will  not  lie :  But  if  it  was  an  Of- 
fence pitnijhable  before  the  Making  of  the  Statute  which  prefcribes 
the  particular  Method  of  Proceeding,  In  fuch  Cafe  the  particular 
Remedy  is  cumulative,  and  does  ?iot  take  away  the  former 
Remedy  ;  but  an  IndiSiment  at  Common  Law  will  lie.  Page  805. 
See  IndiBment.     545,  805. 

13,   14  C.  2.  c.  12.      7  An  Overfeer  refujing  to  receive  a  removed 

3,  4  W.  &  M.  c.  1 1.  5      Pauper,  is  an  Inftance  of  this.    803,  804. 

43  Eliz.  c.  2.  §  7,  11.  A  Grandfather  refufing  to  obey  an  Order  of 
•  Seflions  "  to  provide  for  his  Grandfons" — is  Another.  803  to 
806.     See  Indictment  803  to  806. 

8y  9  JT.  3.  c.  11.  §8.1  Moft    clearly    and    excellently   explained. 

2  G.  2.  c.  22.  §  13.      S     82410827.     Set  Set-off.     Seealfofupra 

8  G.  2.  c.  24.  §  5.       J     747,  748.  and  799. 

22  C.  2.  c.  12.  §  9.  (about  fending  Men  and  Teams  to  the  High- 
ways.)    832.     See  Indictment. 

9  Ann.  c.  20.  §  4.  An  Information  againft  a  whole  Corporation  as  a 
Body  mufl:  be  brought  by  the  Attorney  General,  on  Behalf  of  the 
Crown.     869.     See  Information. 

ib  G.i.  c.  33.  §  1 1.  (for  the  better  preventing  of  Clandejline  Mar- 
riages^) is  made  againft  Both  Parties  :  And  a  Marriage  contrary  to 
it  is  absolutely  void.     898,  899. 

32  G.  2.  c.  28.  §.13.  (for  Relief  of  Debtors  with  Refpect  to  the  Im- 
prifonment  of  their  Perfons  &c)  was  favourably  cojijlrued,  fo  as 
to  obviate  any  Inconvenience  from  the  Chafm  of  14  Days,  and  to 
ferve  the  Intention  of  the  Act,  which  did  not  defign  this  Omiffion. 
901.     See  above  799. 

23  H.  6.  c.  10.  though  a  private  Act,  fo  far  that  it  mufl  be  pleaded 
in  Cafes  arifing  immediately  and  directly  upon  it ,  yet  does  not 
prevent  a  Court  of  JufHce  from  taking  judicial  Notice  "  That  a 
"  Sheriff's  Officer  is  obliged  to  admit  to  Bail,  in  an  Action  upon  ■ 
"  the  Cafe,  provided  that  unexceptionable  Bail  be  offered  Him  :" 
And  He  is  punifhable  if  He  takes  Money  for  fo  doing  ;  becaufe  it. 
is  his  Duty  to  do  it.     926,   927,  928. 

21  J.  I.  c.  16.  §  3.  Of Limitations — The  true  Time  of  filing  out  a 
Latitat  may  be  flwwn,  where  it  is  material ;  notwithstanding 
the  Te/le.  966.  See  Pleading,  950  to  969.  See  Latitat  961 
to  967. 

43  Eliz.  c.  2.  §  1.   Neither  Quit-Rents,  nor  Heriots,   or  other  Ca- 

fual  Profits  of  a  Manor,  are  rateable  to  the  Poor-Tax.    999. 
13,   14  C.  2.  c.  1.  -> 

1  W.  &  M.  c.  18.  §13./ 

7,  8  W.  3.  c.  34.  >ioo2,  1003.     See  Quakers. 

8  G.  1.  c.  6.  V. 

22  G.  2.  c.  46.  §  36,  37.  J 
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to  G.  2.  c.  18.     Page  943,  and  999  to  1005.     See  'Turkey-Com- 
pany, Mandamus. 
13  C.  2.  Stat.  2.  £.  f .  (for  the  well  n 
regulating  and  governing  Corpo-/ 

tions.)  />I0I5>  Jo10-     See  Sacrament. 

$G.  1.  f.  6.  (for  quieting  and  efta-v 

blifhing  Corporations,)  §  3.  •* 

2.G.  2.  <r.  22.  §  13.7  The  whole  Penalty  of  a  Bond  can  not  be  plead- 

3G.  2.  e.  24.  §  5.  3    ed  by  way  of  Set-off.   1025,  1026.   See  Set-off. 

""  Where  it  is,  or  is  not  neceffary  to  fpecify  in 

the   particular  Words  of  a  Statute :  And 

where  Excufes  or  Exceptions  out  of  Statutes 


$Eliz.  c.  4.  §31. 

1  }5*VJ?  €•  22.  §  5.  5>     muft  come  on  the  part  0f  the  Defendant, 

8,  9  /T.  3.  c.  26.  by  p^tf  or  Ev}clencet     I036j  io37#     see 

Averment,  Conviclion,  Indiftment. 
■zi  Car.  2.  c.  1.  (the  Conventicle- A.&. — )A  Certiorari  lies  to  remove 
Orders  made  upon  it;   even  after  Appeal,  Trial,   Verdid,  and 
Judgment.     1040101042.     Set.  Certiorari. 

4    5  Ann.  c.  16.  §8-2  Sec  ^fw. 
3  G.  2.  f.  25.  §  14.   i 

16  G  2.  c.  7-  §  3-1  lo8o>  ,082.     See  Gaming. 
9  Ann.  c.  14.  §  IJ 

13  C.  2.  5/.  2.  c.  2.  §  8,  9,  10.  1096,  1097.  See  Damages, 
Error,  Intereft. 

9,  10  W.  3.  f.  36.     1 1 17  to  1 120.     See  New  For  eft. 
ijac.u  c.j  5.      7  i  2  See  Bankrupt% 
5G.  2.  <:.  30.  §  1. 5        *•     .  ■* 

3 1  G.  2.  r.  36.  §  28    7  x         n  See  ^-^ 
33  G.  2.  c.  22.  §  1,  6.3      ^y'      J 

12  G.  I.  f.  34.  (§  1.)  to  prevent  unlawful  Combinations  of  Workmen 
employed  in  the  Woollen  Manufactures  &c.  1 163  to  1 167.  See 
Conviction. 

'  Concerning  the  Importation  of  Butter  from  Irs- 
i9C.2.  e.  2.  /<?«</.   Butter  exported  from  Ireland  to  Lisbon, 

20  C.  2.  c.j.  .    and  from  Lisbon  into  this  Kingdom,  is  not 

32  C.  2.  c.  2.  §9-|    to  be  confidered  as  included  in  the  Statutes  pro- 
3  1  G.  2.  C.  28.  hibiting  the  Importation  of  it  from  Ireland  into 

J    this  Kingdom.    1173101176.    See  Conviction. 
5,  6PF.&M.  c.  21.-J 

9,  i o  W.  3 .  c .  2 5.       LIX77  to  1181.     See  Stew/*,  Copies. 
30  G.  2.  c.  19.  \ 

32  G.  2.  <\  35.  3 

10,  11  W.  3.  <:.  23.  §  2,  3.  An  Act  for  the  better  apprehending 
profecuting  and  puniming  of  Felons  that  commit  Burglary,  Houfe- 
breaking,  or  Robbery,  in  Sho»s,  Warehoufes,  Coach-  houfes  or 
Stables,  or  that  Ileal  Horfes.     1 182  to  1 186.     See  Certificate. 
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17  G.  2.  c.  5.  "  to  amend  and  make  more  effe&ual  the  Laws  rela- 
"'  ting  to  Rogues  and  Vagabonds  &c"  §  1,  4,  16,  17.  The  ^uar~ 
ter-SeJJions  have  jurifdidion  to  overhale  the  Conjlable's  Accounts. 
Page  119S. 

29  G.  2.  c.  34.  §  24.  (the  Act  for  the  Encouragement  of  Seamen, 
and  the  more  fpeedy  and  effectual  Manning  'his  Majefty's  Navy.) 
1209.     See  Policy  of  Injur ance. 

2  G.  2.  c.  22.  §  13.  (about  Setting  One  mutual  Debt  againft  Ano- 
ther.)    1229101232.     See  Set-off. 

burgeon— 

Under/landing  Latin  is  a  previous  Qualification  to  being  even  put 
Apprentice  to  a  London  Surgeon.     896.     See  By-Law. 

Of  a  Life-Eftate,  by  Tenant  for  Life,  to  impower  a  Remainder- 
Ma  n  in  Tail  to  fuffer  a  Recovery — In  what  Cafes  an  aclual  Sur- 
render fhall  be  presumed  to  have  been  made:  In  what,  npt. 
1072  to  1077.     See  Tenant  in  Tail. 


manner— 

E EXERCISING  the  Occupation,  without  7 Years  Apprentice- 
_j     fhip.     1035  to  1037.     See  Indictment. 

%CUant  in  "Xat'L     See  Commo7i  Recovery. 

May  turn  his  Eftare  into  a  Fee,  cr  alienate  it  for  his  own  Benefit,  by 
duly  Juff'ering  a  Common  Recovery.      1072. 

But  He  muft  have  a  fuffcient  Eft  ate  and  Power,  to  qualify  Him-  to 
fuffer  it.  ibid.  He  muft  either  be  the  Tenant  in  Tail  in  Pojjrftxn; 
Or  He  mull:  have  the  Concurrence  of  the  Freeholder  who  claims 
prior  to  Him  under  the  fame  Settlements,     ibid. 

This  Principle  is  adhered  to,  by  14G.  2.  c.  20:  Which  Act  means 
to  preferve  the  fame  Negative  to  Perfons  claiming  tender  the  Fa- 
mily-Settlement, as  they  had  before,     ibid,  and  1075. 

Where  a  Perfon  has  Power  to  fuffer  a  Common  Recovery,  Omnia 
prafumentur  rite  et  folenniter  acta,  until   the  Contrary  appears : 
But  if  the  Contrary  appears,  there  is  an  End  of  the  Prefumption. 
J073,    1074. 

1  ft.  Where  the  Freeholder  is  a  Trujlee  for  the  Tenant  in  Tail 
and  under  his  Direction,  it  is  a  Caufe  for  prefuming  "  that  Every 
"  thing  was  rightly  tranfaded."      1073. 
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flch  So,  where  the  Perfons  interefied  to  oVjecl,  have  had  Oppor- 
tunity to  do  fo,  but  in  (lead  of  difputing  tlie  Validity  of  the  Re- 
covery, have  acquiefced  under  it.     Page  1073. 
3d.  So  alio  is  long  Pojfef.ion  by  the  Tenant  in  Tail  after  the  Death 
of  the  Tenant  for  Life  :  Becaufe,  as  the  Tenant  in  Tail  had 
Opportunity  to  fet  it  right,  if  it  had  been  wrong,  and  did  not ; 
it  may  be  prefumed  "  that  He  knew  it  to  be  regular ,.  and  not 
"  defective."      1072,    1076. 
4th.  An  Aclual  Surrender  by  the  Tenant  for  Life  mall  be  pre- 
sumed in  thefe  and  the  like  Cafes,    where  there  is  fufficient 
Ground  for  fuch  a  Prefumption.     ibid. 
5th.   But  no  Prefumption  can  be  made  without  fome  Fails  or 
Circumflances  whereupon  to  found  it;  much  lefs,  againjl  Pro- 
bability.    1073,   1074. 
6th.  Mere  Length  of  Time  from  the  Suffering  of  the  Recovery,  is 
not  alone  of  itfelf  any  Ground  for  fitch  a  Prefumption  :  Though 
long  Poffeffion  by  the  Tenant  in  Tail  after  the  Death  of 
y   the  Tenant  for  Life  is  a  Ground  for  it,  for  the  Reafon  above- 
mentioned  (under  the  3d  Subdivifion.)      1072,    1075,   1076. 

Xeftc— 

Of  a  Latitat  mall  not  preclude  from  mewing  the  true  Time  of 
fuing  it  out,  when  that  is  material.     966.      See  Pleading  950  to 

Oi  a  Latitat  fued  out  in  Vacation,  mujl  be  of  the  preceding  Term. 
963,  964. 

A  Latitat  may  bear  Tefte  before  the  Caufe  of  A&ion,  if  really  pro- 
fecuted  after  it:  But  an  Original  is  abateable,  if  it  bears  Date  be- 
fore the  Caufe  of  Adlion.      967. 

Xrcfpafs— 

Adtion  of  Trefpafs  for  Mefne  Profits,  and  Co/Is,  after  a  Judgment  in 

Ejeftment.     667,  668.     See  Mefne  Profits,  Ejeclment.  " 
Trefpafs  vi  et  armis  and  Trefpafs  on  the  Cafe  cannot  be  joined  in  the 

fame  Adtion.      1 1 14. 
The  Dijlintlion  between  them.     ibid.    It  may  eventually  come  out 

to  be  One  or  the  Other,  according  to  the  Evidence  given  at  the 

Trial,     ibid. 

Xtial. 

Where  a  Court  has  Jurifditflion  of  the  Matter ;  if  it  can  not  be 
tried  in  the  Place,  it  {hall  be  tried  as  near  it  as  may  be.  S59. 
See  Berwick. 

So 
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So  all  local  Matters  in  Wales.     So,  as  to  Ireland.     So,  as  to  the  Cin- 
que-Ports.    So,  as  to  the  Ifle  of  Ely.     Page  859. 

Admijjion  into  it.     See  Shiakers,  Mandamus.  • 


tUettu'ct— 

VERDICTS   are  to  be   taken  favourably ,  not  ftrictly  (like 
Pleadings :)  And  if  the  Court  can  collet!  the  clear  Meaning 
of  the  Jury,  They  will  work  it  into  Form,  and  make  it  ferve. 
699,  700.     See  Error. 
A  Verdict  {hall  not  help,  where  the  Confideration  manifeflly  appears, 

upon  the  Face  of  the  Declaration,  to  be  illegal.     926  to  929. 
May  be  fet  afide  without  Co/Is,  upon  Circumftances.     1224, 
1228.     See  Bill  of  Exchange. 

WLMUtfitv  of  Cambr&ge 

Has  a  concurrent  Right  with  the  King's  Printer,  to  print  AcJs  of 
Parliament  and  Abridgments  of  Afls  of  Parliament  within  the  Uni- 
versity, upon  the  Terms  in  their  Letters  Patent.  664.  See 
Printing. 

A  Real  bond  fide  Wager,  not  at  all  intended  as  a  Loan,  is  net  an 
Ufurious  Contract  :  But  an  Ufurious  Loan,  difguifed  as  a  Wager 
(with  Intent  to  have  a  Shift,)  is  fo.     716. 

A  Bond  in  the  Penalty  of  200/.  was  conditioned  for  the  Performance 
of  Articles.  The  Articles  recited  that  the  Obligee  had  lent  the 
Obligor  100/.  to  be  repaid  at  the  End  of  4  Years,  without  In- 
tereft;  But  in  Confideration  that  the  Obligor  his  Executors  and 
Adminiftrators  fhould  find  and  provide  for  the  Obligee's  Daughter, 
Meat  and  Drink  in  his  Houfe  for  4  Years,  and  alio  Board;  And 
that  She  fhould  be  Co-partner  with  his  Wife  in  the  Bufinefs  of  a 
Milliner,  and  equally  Share  in  the  Profits,  and  bear  Halt  the  LofTes, 
Charges  (except  Houfe- keeping,)  Shop-Rent,  and  Materials  (which 
the  Obligor  agreed  to  provide;)  And  alio  that  the  Obligor  fhould 
lodge  the  Obligee,  She  paying  Him  \ol.  a  Tear :  And  at  the  End 
of  the  4  Years,  the  Obligor  to  repay  the  100/.  Principal  Mo- 
ney ;  And  in  Cafe  of  the  Death  of  the  Obligee's  faid  Daughter, 
to  repay  to  the  Obligee  the  faid  Principal  Sum  of  100/.  to- 
gether with  lawful  Inter ejl  for  the  fame.     891,  892.     This  is 

not 


Contained  in  this  Volume. 


not  fuch  a  Contract  as  can  be  adjudged  by  the  Court  to  be  ufurious 
within  12  Ann.  Stat.  2.  c.  16.     Page  891,  892. 


COntrafted  with  Berwick.     850,  851. 
Afferted  by  Edw.  r.  to  be  holden  of  the  Crown  of  England. 

ibid. 
He  ifTued  a  CommiJJion  and  Writ,  and  made  the  Statute  of  Rut/and, 

all  upon  that  Plan.     851. 
The  Statute  of  Rutland  does  not  annex  Wales  to  England ;  but  recites 

it  to  have  been  "  prim  Nobis  Jurefeodali  fubjectam :"  And  27  H. 

8.  c.  26.  recites  "  that  it  was  ever  fa."     851. 
Wales  is  <£<?#;;</  by  every  Englifh  general  At~i  of  Parliament :   The 

Naming  of  Wales  particularly,  is  fuperfluous.     853. 
The  Jurifdiciion  which  the  King's  Bench  exercifes  over  Matters  in 

Wales,  is  «o^  given  by  any  At!  of  Parliament,  (as  has  been  er- 

roneoufly  fancied  by  Some  ,)  but  depends  upon  Deductions  from 

the  Prittciples  of  the  Common  Law,  in  Confequence  of  it's  Tenure, 

viz.  it's  having  been  holden  of  the  Crown  of  England  before  it  came 

into  the  Hands  of  Edw.  ijl  and  it's  being  deemed  to  be  within  the 

Realm,  from  that  Time.     853. 
All  local  Matters  arifing  in  Wales,  triable  in  B.  R.  are  by  the  Common 

Law  to  be  tried  by  a  fury  of  the  next  Comity  in  England.     859. 

See  Berwick. 

(KftfUDOtt)  %&%>     See  Orders,  Hufphah. 

Libellous  in  themfelves,  yet  are  not  aSlicjiable  where  fpoken  or  fworn 
in  a  Man's  own  Defence  againft  a  Charge  in  a  Court  of  Juftice. 
809  to  813.     See  Affidavit,  Libel. 

What  Species  of  Writs  do,  or  do  not  run,  to  the  different  Domi- 
nions of  the  King,  or  of  the  Crown;  as  Ireland,  Berwick,  the 
Ifle  of  Man,  the  Plantations,  Guernfey,  Jerfey,  {Calais,  former- 
ly,) Scotland,  the  Electorate  &c.     855,  856.    See  Berwick. 

When  to  be  dated.     967,  968.     See  Latitat,  Original,  Fefte,  Li- 
mitation, Pleading. 
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